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Names  ajid  Addresses  of  Attorneys  of  Record. 
Per     LibeUant:   THE     UNITED     STATES     OF 
AMERICA, 
S.    C.   HUBER,   Esq.,   United   States   District 
Attorney,  Honolulu,  Hawaii. 
For   Libellee:  THE    STEAMSHIP   ^^ NANKING," 
Her  Engines,  etc. 
Messrs.  SMITH,  WARREN  &  STANLEY. 
For  Claimant:  CHINA  MAIL  STEAMSHIP  COM- 
PANY, LIMITED. 
Messrs.    SMITH,    WARREN    &    STANLEY. 
[1*] 


In  the  District  Court  of  the  United  States  for  the 
Territory  of  Hawaii. 

No.  204. 

THE  UNITED  STATES  OF  AMERICA, 

LibeUant, 

vs. 

The  Steamship  " NANKING, "  Her  Engines,  Boilers, 
Machinery,   Tackle,  Apparel  and  Furniture, 

Libellee, 

CHINA   MAIL   STEAMSHIP   COMPANY,   LIM- 
ITED, 

Owner  and  Claimant. 


*Page-nurober  appearing  at  foot  of  page   of  original  certified  Apostiles 
on  Appeal. 
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Statement  Under  Admiralty  Rule  4. 
TIME  OF  COMMENCING  SUIT: 
July  2,  1921:  Verified  libel  was  filed  and  monition 
issued  to  the  United  States  Marshal  for  the  Dis- 
trict of  Hawaii. 

NAMES  OF  ORIGINAL  PARTIES: 
Libellant:  United  States  of  America. 
Libellee:  The    Steamship    "Nanking,"    her    En- 
gines, etc. 

Claimant:  China  Mail  Steamship  Co.,  Ltd.,  be- 
came party  before  appeal. 

DATES  OF  FILING  OF  PLEADINGS: 
July  2,  1921:  Libel. 
October  28,  1921:  Answer  of  Claimant. 

SERVICES  OF  PROCESS: 

July  2,  1921:  Monition  was  issued  and  delivered 
to  the  United  States  Marshal. 

July  6,  1921:  Discontinuance  filed  by  United 
States  Attorney,  no  return  made  by  U.  S.  Marshal 
upon  monition  heretofore  issued.     [2] 

TIME  WHEN  PROCEEDINGS  WERE  HAD: 

September  16,  1921:  Proceedings  on  motion  to  set 
aside  discontinuance. 

Septemebr  21,  1921:  Proceedings  at  decision  on 
motion  to  set  aside  discontinuance. 

October  26,  1921:  Opinion  on  motion  to  set  aside 
discontinuance. 

November    17,    1921:  Opinion    on    exceptions    to 

answer  to  libel. 
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November  17, 1921:  Final  decree  filed  and  entered. 
November  26,  1921:  Notice  of  appeal. 
December  5,  1921:  Bond  on  appeal. 
Proceedings  bad  before  The  Honorable  HORACE 
W.  VAUGHAN,  District  Judge. 

Certificate  of  Clerk  U.  S.  District  Court  to  State- 
ment Under  Admiralty  Rule  4. 

United  States  of  America, 
Territory  of  Hawaii, — ss. 

I,  Wm.  L.  Rosa,  Clerk  of  tbe  United  States  District 
Court  for  the  Territory  of  Hawaii,  do  hereby  cer- 
tify the  foregoing  to  be  a  full,  true  and  correct 
statement  showing  the  time  of  commencement  of 
the  above-entitled  suit;  the  names  of  the  original 
parties  thereto  and  those  who  have  become  parties 
before  the  appeal,  the  several  dates  when  the  re- 
spective pleadings  were  filed;  an  account  of  the 
service  of  process  herein,  the  time  when  proceedings 
were  had  and  the  name  of  the  Judge  presiding;  the 
date  of  the  filing  and  entering  of  the  final  decree 
and  the  date  when  the  notice  of  appeal  was  filed 
in  the  case  of  The  United  States  of  America,  Libel- 
lant,  vs.  The  Steamship  ''Nanking,"  Her  Engines, 
etc.,  Libellee,  and  China  Mail  Steamship  Co.,  Ltd., 
Owner  and  Claimant,  Admiralty  Number  204,  in 
the  United  States  District  Court  of  the  Territory 
of  Hawaii.     [3] 

In  Witness  Whereof,  I  have  hereunto  set  mv  hand 
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and  affixed  the  seal  of  said  District  Court,  this  5th 
day  of  April,  A.  D.  1922. 

[Seal]  WM.  L.  ROSA, 

Clerk,  United  States  District  Court,  Territory  of 
Hawaii.     [4] 


In  the  United  States  District  Court  of  the  Ter- 
ritory of  Hawaii.  The  United  States  of  America, 
Libellant,  vs.  The  Steamship  "Nanking,"  Her  En- 
gines, Boilers,  Machinery,  Tackle,  Apparel,  and 
Furniture,  Libellee.  Libel  in  Eem  Against  the 
Steamship  ''Nanking."     Filed  Jul.  2,  1921,  at  two 

o'clock  and  minutes,  M.     (S.)     Wm.  L. 

Rosa,  Clerk.    By ,  Deputy  Clerk.     S.  C. 

Huber,   United   States   Attorney.     N.   D.    Godbold, 
Assistant  United  States  Attorney.     [5] 

In  the  United  States  District  Court  for  the  Ter- 
ritory of  Hawaii. 

THE  UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

The  Steamship  ''NANKING,"  Her  Engines,  Boilers, 
Machinery,  Tackle,  Apparel  and  Furniture, 

Libellee. 

Libel  in  Rem  Against  the  Steamship  "Nanking." 
To  the  Honorable  HORACE  W.  VAUOHAN  and 
the   Honorable   JOSEPH   B.    POINDEXTER, 
Judges  of  the  United  States  District  Court: 
The  libel  of  information  by  S.  C.  Huber,  United 
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States  Attorney  for  the  District  of  Hawaii,  who 
prosecutes  for  the  said  United  States  in  this  behalf, 
and  being  present  here  in  court  in  his  own  proper 
person,  in  the  name  and  on  behalf  of  the  said  United 
States  against  the  steamship  "Nanking,"  her  en- 
gines, boilers,  machinery,  apparel  and  furniture, 
in  a  cause  of  seizure  alleges  and  informs  as  follows: 
FIRST  COUNT. 
1.  That  by  an  Act  of  Congress  of  the  United 
States  of  America,  approved  February  5,  1917,  en- 
titled "An  Act  to  Regulate  the  Immigration  of 
Aliens  to,  and  the  Residence  of  Aliens  in,  the  United 
States,"  it  was,  among  other  things,  provided  as 
follows : 

"Sec.  10.  That  it  shall  be  the  duty  of  every 
person,  including  owners,  officers,  and  agents 
of  vessels  or  transportation  lines,  or  interna- 
tional bridges  or  toll  roads,  other  than  rail- 
way lines  which  may  enter  into  a  contract  as 
provided  in  section  twenty-three  of  this  Act, 
bringing  an  alien  to,  or  providing  a  means  for 
an  alien  to  come  to,  any  seaport  or  land  border 
port  of  the  United  States,  to  prevent  the  land- 
ing of  such  alien  in  the  United  States  at  any  time 
or  place  other  [6]  than  as  designated  by  the 
immigration  officers,  and  the  failure  of  any  such 
person,  owner,  officer,  or  agent  to  comply  with 
the  foregoing  requirements  shall  be  deemed  a 
misdemeanor  and  on  conviction  thereof  shall 
be  punished  by  a  fine  in  each  case  of  not  less 
than  $200  nor  more  than  $1000,  or  by  imprison- 
ment for  a  term  not  exceeding  one  year,  or  by 
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both  such  fine  and  imprisonment;  or,  if  in  the 
opinion  of  the  Secretary  of  Labor  it  is  imprac- 
ticable or  inconvenient  to  prosecute  the  person, 
owner,  master,  officer,  or  agent  of  any  such  ves- 
sel, a  penalty  of  $1000  shall  be  a  lien  upon  the 
vessel  whose  owner,  master,  officer  or  agent 
violates  the  provisions  of  this  section,  and  such 
vessel  shall  be  libeled  therefor  in  the  appro- 
priate United  States  Court. ' ' 

2.  That  after  the  passage  of  said  Act,  to  wit, 
during  the  months  of  January  and  February,  A.  D. 
1921,  the  said  "Nanking"  was  a  common  carrier  of 
passengers  operating  by  steam  power  between  the 
ports  of  Hongkong,  China,  and  San  Francisco,  Cali- 
fornia; that  on  the  1st  day  of  February,  1921,  there 
was  being  carried  and  transported  from  Hongkong, 
China,  to  Mazatlan,  Mexico,  via  San  Francisco,  Cali- 
fornia, as  a  passenger,  on  the  said  "Nanking,"  one 
Jesus  Wong,  who  was  an  alien,  the  said  Jesus  Wong 
being  then  and  there  a  subject  of  the  Republic  of 

China. 

3.  That  from  about  4:10  o'clock  P.  M.  of  the  1st 
day  of  February,  1921,  to  about  2  o'clock  A.  M.  of 
the  2d  day  of  February,  1921,  the  said  steamship 
"Nanking"  was  docked  at  the  port  of  Honolulu,  Dis- 
trict of  Hawaii,  and  the  said  Jesus  Wong  was  then 
and  there  a  passenger  on  the  said  "Nanking"  hav- 
ing theretofore  taken  passage  on  said  "Nanking" 
at  the  port  of  Hongkong,  in  the  Republic  of  China; 
that  the  owners,  officers  and  agents  of  the  said 
"Nanking"  were  then  and  there  charged  with  the 


vs.  The  United  States  of  America.  7 

duty  to  prevent  the  landing  of  the  said  Jesus  Wong 
at  the  port  of  Honolulu  aforesaid. 

4.  That  while  said  ''Nanking"  was  in  the  port 
of  Honolulu  aforesaid,  at  the  time  aforesaid,  the  said 
Jesus  Wong  did  land  in  the  United  States  at  the 
port  of  Honolulu  aforesaid,  and  the  owners,  officers 
and  agents  of  the  said  "Nanking"  did  not  prevent 
the  said  [7]  Jesus  Wong  from  then  and  there 
landing  in  the  United  States  and  did  unlawfully 
permit  the  said  Jesus  Wong  to  land  at  said  Hono- 
lulu aforesaid,  at  the  time  aforesaid. 

5.  That  at  the  time  said  Jesus  Wong  landed  at 
Honolulu  as  aforesaid  said  port  of  Honolulu  had  not 
been  designated  by  any  immigration  officer  of  the 
United  States  where  the  said  Jesus  Wong  might 
land  at  the  time  said  "Nanking"  was  docked  at 
said  port  of  Honolulu  on  said  1st  and  2d  days  of 
February,  1921,  as  aforesaid,  and  authority  had  not 
been  given  to  the  said  Jesus  Wong  nor  to  any  of 
the  owners,  officers  or  agents  of  the  said  "Nanking" 
to  permit  the  said  Jesus  Wong  to  then  and  there 
land  at  said  Honolulu  aforesaid. 

6.  That  in  the  opinion  of  the  Secretary  of  Labor 
of  the  United  States  it  is  impracticable  and  incon- 
venient to  criminally  prosecute  the  person,  owner, 
master,  officer  or  agent  of  said  steamship  ' '  Nanking ' ' 
for  the  unlawful  landing  of  the  said  Jesus  Wong  in 
the  United  States  as  aforesaid. 

7.  That  the  said  "Nanking,"  her  engines,  boilers, 
machinery,  tackle,  apparel  and  furniture,  then  and 
there,  by  virtue  of  the  premises  and  the  said  Act  of 
Congress   above   referred   to,   became   and   is   now 
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subject   to    the    penalty    of   one    thousand   dollars 
($1000)  provided  by  the  said  Act  of  Congress. 

8.  That  all  and  singular  the  premises  aforesaid 
are  true  and  within  the  admiralty  and  marine  juris- 
diction of  the  United  States  and  of  this  Honorable 
Court.     [8] 

For  another  and  different  cause  of  seizure 
against  said  steamship  ''Nanking"  said  S.  C.  Huber, 
United  States  District  Attorney,  alleges  and  in- 
forms as  follows: 

SECOND  COUNT. 
1.  That  by  an  Act  of  Congress  of  the  United 
States  of  America,  approved  February  5,  1917,  en- 
titled, "An  Act  to  Regulate  the  Immigration  of 
Aliens  to,  and  the  Residence  of  Aliens  in,  the  United 
States,"  it  was,  among  other  things,  provided  as 
follows : 

"Sec.  10.     That  it  shall  be  the  duty  of  every 
person,  including  owners,  officers,  and  agents 
of  vessels  or  transportation  lines,  or  interna- 
tional bridges   or  toll  roads,   other  than  rail- 
way lines  which  may  enter  into  a  contract  as 
provided  in  section  twenty-three  of  this  Act, 
bringing  an  alien  to,  or  providing  a  means  for 
an  alien  to  come  to,  any  seaport  or  land  border 
port    of    the    United    States,    to    prevent    the 
landing   of   such    alien   in   the   United    States 
at  any  time  or  place  other  than  as  designated 
by   the   immigration    officers,    and   the    failure 
of     any     such     person,     owner,     officer,     or 
agent  to   comply  with  the   foregoing  require- 
ments   shall    be    deemed    a    misdemeanor    and 
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on  conviction  thereof  shall  be  punished  by 
a  fine  in  each  case  of  not  less  than  $200 
nor  more  than  $  1000,  or  by  imprisonment 
for  a  term  not  exceeding  one  year,  or  by 
both  such  fine  and  imprisonment;  or,  if  in  the 
opinion  of  the  Secretary  of  Labor  it  is  imprac- 
ticable or  inconvenient  to  prosecute  the  person, 
owner,  master,  officer,  or  agent  of  any  such  ves- 
sel, a  penalty  of  $1000  shall  be  a  lien  upon  the 
vessel  whose  owner,  master,  officer  or  agent 
violates  the  provisions  of  this  section,  and  such 
vessel  shall  be  libeled  therefor  in  the  appro- 
priate United  States  Court." 

2.  That,  after  the  passage  of  said  Act,  to  wit, 
during  the  months  of  January  and  February,  A.  D. 
1921,  the  said  ''Nanking"  was  a  common  carrier  of 
passengers  operating  by  steam  power  between  the 
ports  of  Hongkong,  China,  and  San  Francisco,  Cali- 
fornia; that  on  the  1st  day  of  February,  1921,  there 
was  being  carried  and  transported  from  Hongkong, 
China,  to  Mazatlan,  Mexico,  via  San  Francisco,  Cali- 
fornia, as  passenger,  on  the  said  "Nanking,"  one 
Manuel  Chan,  who  was  an  alien,  the  said  Manuel 
Chan  being  then  and  there  a  subject  of  the  Republic 
of  China.     [9] 

3.  That  from  about  4:10  o'clock  P.  M.  of  the  1st 
day  of  February,  1921,  to  about  2  o'clock  A.  M.  of 
the  2d  day  of  February,  1921,  the  said  steamship 
"Nanking"  was  docked  at  the  port  of  Honolulu,  Dis- 
trict of  Hawaii,  and  the  said  Manuel  Chan  was  then 
and  there  a  passenger  on  the  said  "Nanking"  hav- 
ing theretofore  taken  passage  on  said  "Nanking"  at 
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the  port  of  Hongkong,  in  the  Republic  of  China; 
that  the  owners,  officers  and  agents  of  the  said 
*' Nanking"  were  then  and  there  charged  with  the 
duty  to  prevent  the  landing  of  the  said  Manuel  Chan 
at  the  port  of  Honolulu  aforesaid. 

4.  That  while  said  "Nanking"  was  in  the  port 
of  Honolulu  aforesaid,  at  the  time  aforesaid,  the 
said  Manuel  Chan  did  land  in  the  United  States  at 
the  port  of  Honolulu  aforesaid,  and  the  owners,  offi- 
cers and  agents  of  the  said  "Nanking"  did  not  pre- 
vent the  said  Manuel  Chan  from  then  and  there 
landing  in  the  United  States  and  did  unlawfully 
permit  the  said  Manuel  Chan  to  land  at  said  Hono- 
lulu aforesaid,  at  the  time  aforesaid. 

5.  That  at  the  time  said  Manuel  Chan  landed  at 
Honolulu  as  aforesaid  said  port  of  Honolulu  had  not 
been  designated  by  any  immigration  officer  of  the 
United  States  as  a  place  in  the  United  States  where 
the  said  Manuel  Chan  might  land  at  the  time  said 
^* Nanking"  was  docked  at  said  port  of  Honolulu  on 
said  1st  and  2d  days  of  February,  1921,  as  aforesaid, 
and  authority  had  not  been  given  to  the  said  Manuel 
Chan  nor  to  any  of  the  owners,  officers  or  agents  of 
the  said  "Nanking"  to  permit  the  said  Manuel  Chan 
to  then  and  there  land  at  said  Honolulu  aforesaid. 

6.  That  in  the  opinion  of  the  Secretary  of  Labor 
of  the  United  States  it  is  impracticable  and  incon- 
venient to  criminally  prosecute  the  person,  owner, 
master,  officer  or  agent  of  said  steamship  "Nan- 
king" for  the  unlawful  landing  of  the  said  Manuel 
Chan  in  the  United  States  as  aforesaid.     [10] 

7.  That     the     said     "Nanking,"     her     engines, 
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l3oilers,  machinery,  tackle,  apparel  and  furniture, 
then  and  there,  by  virtue  of  the  premises  and  the 
said  Act  of  Congress  above  referred  to,  became  and 
is  now  subject  to  the  penalty  of  one  thousand  dol- 
lars ($1000)  provided  by  the  said  Act  of  Congress. 
8.  That  all  and  singular  the  premises  aforesaid 
are  true  and  within  the  admiralty  and  marine  juris- 
diction of  the  United  States  and  of  this  Honorable 
Court.     [11] 

For  another  and  different  cauee  of  action  against 
said  steamship  "Nanking"  said  S.  C.  Huber,  United 
States  Attorney,  alleges  and  informs  as  follows: 
THIRD  COUNT. 
1.  That  by  an  Act  of  Congress  of  the  United 
States  of  America,  approved  February  5,  1917,  en- 
titled, *'An  Act  to  Regulate  the  Immigration  of 
Aliens  to,  and  the  Residence  of  Aliens  in,  the  United 
States,"  it  was,  among  other  things,  provided  as 
follows : 

"Sec.  10.  That  it  shall  be  the  duty  of  every 
person,  including  owners,  officers,  and  agents  of 
vessels  or  transportation  lines,  or  international 
bridges  or  toll  roads,  other  than  railway  lines 
which  may  enter  into  a  contract  as  provided  in 
section  twenty-three  of  this  Act,  bringing  an 
alien  to,  or  providing  a  means  for  an  alien  to 
come  to,  any  seaport  or  land  border  port  of  the 
United  States,  to  prevent  the  landing  of  such 
alien  in  the  United  States  at  any  time  or  place 
other  than  as  designated  by  the  immigration 
officers,  and  the  failure  of  any  such  person, 
owner,  officer,  or  agent  to  comply  with  the  fore- 
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going  requirements  shall  be  deemed  a  misde- 
meanor and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  in  each  case  of  not  less  than 
$200  nor  more  than  $1000,  or  by  imprisonment 
for  a  term  not  exceeding  one  year,  or  by  both 
such  fine  and  imprisonment;  or,  if  in  the 
opinion  of  the  Secretary  of  Labor  it  is  imprac- 
ticable or  inconvenient  to  prosecute  the  person, 
owner,  master,  officer,  or  agent  of  any  such 
vessel,  a  penalty  of  $1000  shall  be  a  lien  upon 
the  vessel  w^hose  owner,  master,  officer  or  agent 
violates  the  provisions  of  this  section,  and  such 
vessel  shall  be  libeled  therefor  in  the  appro- 
priate United  States  Court." 

2.  That,  after  the  passage  of  said  Act,  to  wit, 
during  the  months  of  January  and  February  A.  D. 
1921,  the  said  "Nanking"  was  a  common  carrier  of 
passengers  operating  by  steam  power  between  the 
ports  of  Hongkong,  China,  and  San  Francisco, 
'California;  that  on  the  1st  day  of  February,  1921, 
there  was  being  carried  and  transported  from 
Hongkong,  China,  to  Mazatlan,  Mexico,  via  San 
Francisco,  California,  as  a  passenger,  on  the  said 
''Nanking,"  one  Eamon  Chon,  who  was  an  alien, 
the  said  Ramon  Chon  being  then  and  there  a  sub- 
ject of  the  Republic  of  China.     [12] 

3.  That  from  about  4:10  o'clock  P.  M.  of  the  1st 
day  of  February,  1921,  to  about  2  o'clock  A.  M.  of 
the  2d  day  of  February,  1921,  the  said  steamship 
"Nanking"  was  docked  at  the  port  of  Honolulu, 
District  of  Hawaii,  and  the  said  Ramon  Chon  was 
then  and  there  a  passenger  on  the  said  "Nanking" 


vs.  The  United  States  of  America.  13 

having  theretofore  taken  passage  on  said  "Nanking" 
at  the  port  of  Hongkong,  in  the  Eepublic  of  China ; 
that  the  owners,  officers  and  agents  of  the  said 
"Nanking"  were  then  and  there  charged  with  the 
duty  to  prevent  the  landing  of  the  said  Ramon 
Chon  at  the  port  of  Honolulu  aforesaid. 

4.  That  while  said  "Nanking"  was  in  the  port 
of  Honolulu  aforesaid,  at  the  time  aforesaid,  the 
said  Ramon  Chon  did  land  in  the  United  States  at 
the  port  of  Honolulu  aforesaid,  and  the  owners, 
officers  and  agents  of  the  said  "Nanking"  did  not 
prevent  the  said  Ramon  Chon  from  then  and  there 
landing  in  the  United  States  and  did  unlawfully 
permit  the  said  Ramo  Chon  to  land  at  said  Hono- 
lulu aforesaid,  at  the  time  aforesaid. 

5.  That  at  the  time  said  Ramon  Chon  landed  at 
Honolulu  as  aforesaid,  said  port  of  Honolulu  had 
not  been  designated  by  any  immigration  officer  of 
the  United  States  as  a  place  in  the  United  States 
where  the  said  Ramon  'Chon  might  land  at  the  time 
said  "Nanking"  was  docked  at  said  port  of  Hono- 
lulu on  said  1st  and  i2d  days  of  February,  1921,  as 
aforesaid,  and  authority  had  not  been  given  to  the 
said  Ramon  Chon  nor  to  any  of  the  ow^ners,  officers 
or  agents  of  the  said  "Nanking"  to  permit  the  said 
Ramon  Chon  to  then  and  there  land  at  said  Hono- 
lulu aforesaid. 

6.  That  in  the  opinion  of  the  Secretary  of  Labor 
of  the  United  States  it  is  impracticable  and  incon- 
venient to  criminally  prosecute  the  person,  owner, 
master,  officer  or  agent  of  said  steamship  "Nan- 
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king"  for  the  unlawful  landing  of  the  said  Ramon 
Chon  in  the  United  States  as  aforesaid.     [13] 

7.  That  the  said  "Nanking,"  her  engines, 
boilers,  machinery,  tackle,  apparel  and  furniture, 
then  and  there,  by  virtue  of  the  premises  and  the 
said  Act  of  Congress  above  referred  to,  became  and 
is  now  subject  to  the  penalty  of  one  thousand  dol- 
lars ($1000)  provided  by  the  said  Act  of  Congress. 

8.  That  all  and  singular  the  premises  aforesaid 
are  true  and  within  the  admiralty  and  marine 
jurisdiction  of  the  United  States  and  of  this  Hon- 
orable Court.     [14] 

For  another  and  different  cause  of  seizure  against 
said  steamship  "Nanking"  said  S.  C.  Huber, 
United  States  Attorney,  alleges  and  informs  as  fol- 
lows : 

FOURTH  COUNT. 
1.  That  by  an  Act  of  Congress  of  the  United 
States  of  America,  approved  February  5,  1917,  en- 
titled, "An  Act  to  Regulate  the  Immigration  of 
Aliens  to,  and  the  Residence  of  Aliens  in,  the 
United  States,"  it  was,  among  other  things,  pro- 
vided as  follows: 

"Sec.  10.  That  it  shall  be  the  duty  of  every 
person,  including  owners,  officers,  and  agents  of 
vessels  or  transportation  lines,  or  international 
bridges  or  toll  roads,  other  than  railway  lines 
which  may  enter  into  a  contract  as  provided 
in  section  twenty-three  of  this  Act,  bringing 
an  alien  to,  or  providing  a  means  for  an  alien 
to  come  to,  any  seaport  or  land  border  port  of 
the  United   States,  to  prevent  the  landing  of 
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such  alien  in  the  United  States  at  any  time  or 
place  other  than  as  designated  by  the  immigra- 
tion officers,  and  the  failure  of  any  such  person, 
owner,  officer,  or  agent  to  comply  with  the  fore- 
going requirements  shall  he  deemed  a  misde- 
meanor and  on  conviction  thereof  shall  be 
punished  by  a  fine  in  each  case  of  not  less  than 
$200  nor  more  than  $1000,  or  by  imprisonment 
for  a  term  not  exceeding  one  year,  or  by  both 
such  fine  and  imprisonment;  or,  if  in  the 
opinion  of  the  Secretary  of  Labor  it  is  imprac- 
ticable or  inconvenient  to  prosecute  the  per- 
son, owner,  master,  officer,  or  agent  of  any  such 
vessel,  a  penalty  of  $1000  shall  be  a  lien  upon 
the  vessel  whose  owner,  master,  officer  or  agent 
violates  the  provisions  of  this  section,  and  such 
vessel  shall  be  libeled  therefor  in  the  appro- 
priate United  States  Court." 

2.  That,  after  the  passage  of  said  Act,  to  wit, 
during  the  months  of  January  and  February,  A.  D. 
1921,  the  said  "Nanking"  was  a  common  carrier  of 
passengers  operating  by  steam  power  between  the 
ports  of  Hongkong,  China,  and  San  Francisco, 
California;  that  on  the  1st  day  of  February,  1921, 
there  was  being  carried  and  transported  from 
Hongkong,  China,  to  Mazatlan,  Mexico,  via  San 
Francisco,  California,  as  a  passenger,  on  the  said 
"Nanking,"  one  Joaquin  Lam,  who  was  an  alien, 
the  said  Joaquin  Lam  being  then  and  there  a  sub- 
ject of  the  Republic  of  China.     [15] 

3.  That  from  about  4:10  o'clock  P.  M.  of  the 
1st  day  of  February,  1921,  to  about  2  o'clock  A.  M. 
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of  the  2d  day  of  February,  1921,  the  said  steamship 
*•  Nanking"  was  docked  at  the  port  of  Honokilu, 
District  of  Hawaii,  and  the  said  Joaquin  Lam  was 
then  and  there  a  passenger  on  the  said  ''Nanking," 
having  theretofore  taken  passage  on  said  "Nan- 
king" at  the  port  of  Hongkong,  in  the  Republic  of 
China;  that  the  owners,  officers  and  agents  of  the 
said  "Nanking"  were  then  and  there  charged  with 
the  duty  to  prevent  the  landing  of  the  said  Joaquin 
Lam  at  the  port  of  Honolulu  aforesaid. 

4.  That  while  said  "Nanking"  was  in  the  port 
of  Honolulu  aforesaid,  at  the  time  aforesaid,  the 
said  Joaquin  Lam  did  land  in  the  United  States  at 
the  port  of  Honolulu  aforesaid,  and  the  owners, 
officers  and  agents  of  the  said  "Nanking"  did  not 
prevent  the  said  Joaquin  Lam  from  then  and  there 
landing  in  the  United  States  and  did  unlawfully 
permit  the  said  Joaquin  Lam  to  land  at  said  Hono- 
lulu aforesaid,  at  the  time  aforesaid. 

5.  That  at  the  time  said  Joaquin  Lam  landed  at 
Honolulu  as  aforesaid,  said  port  of  Honolulu  had 
not  been  designated  by  any  immigration  officer  of 
the  United  States  as  a  place  in  the  United  States 
where  the  said  Joaquin  Lam  might  land  at  the  time 
said  "Nanking"  was  docked  at  said  port  of  Hono- 
lulu on  said  1st  and  2d  days  of  February,  1921,  as 
aforesaid,  and  authority  had  not  been  given  to  the 
said  Joaquin  Lam  nor  to  any  of  the  owners,  officers 
or  agents  of  the  said  "Nanking"  to  permit  the  said 
Joaquin  Lam  to  then  and  there  land  at  said  Hono- 
lulu aforesaid. 

6.  That   in  the   opinion    of    the    Secretary    of 
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Labor  of  the  United  States  it  is  impracticable  and 
inconvenient  to  criminally  prosecute  the  person, 
owner,  master,  officer  or  agent  of  said  steamship 
** Nanking"  for  the  unlawful  landing  of  the  said 
Joaquin  Lam  in  the  United  States  as  aforesaid. 
[16] 

7.  That  the  said  '' Nanking,"  her  engines, 
boilers,  machinery,  tackle,  apparel  and  furniture, 
then  and  there,  by  virtue  of  the  premises  and  the 
said  Act  of  Congress  above  referred  to,  became  and 
is  now  subject  to  the  penalty  of  one  thousand  dol- 
lars ($1000)  provided  by  the  said  Act  of  Congress. 

8.  That  all  and  singular  the  premises  aforesaid 
are  true  and  wdthin  the  admiralty  and  marine  juris- 
diction of  the  United  States  and  of  this  Honorable 
Court. 

WHEREFORE,  the  said  S.  C.  Huber,  United 
States  Attorney  for  the  District  of  Hawaii,  on  be- 
half of  the  said  United  States,  prays  the  usual  pro- 
cess and  monition  against  the  said  steamship  "Nan- 
king," her  engines,  boilers,  machinery,  tackle,  ap- 
parel and  furniture,  in  this  behalf  to  be  made,  and 
that  all  persons  interested  in  said  "Nanking,"  her 
engines,  boilers,  machinery,  tackle,  apparel  and  fur- 
niture, may  be  cited  to  appear  and  answer  the 
premises,  and  that  this  Honorable  Court  may  be 
pleased  to  decree  for  the  penalties  aforesaid  and  that 
the  said  'Nanking"  may  be  condemned  and  sold  to 
pay  the  several  penalties  aforesaid,  with  costs,  and 
for  such  other  and  further  relief  as  shall  to  law  and 
justice  appertain. 

(Sgd.)  S.  G.  HUBER, 
United  States  Attorney.     [17] 
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The  United  States  of  America, 
Territory  of  Hawaii, — ss. 

S.  C.  Huber,  being  first  duly  sworn  according  to 
law,  deposes  and  says: 

That  he  is  the  United  States  District  Attorney 
in  and  for  the  Territory  and  District  of  Hawaii; 
that  he  has  read  the  foregoing  petition  and  knows 
the  contents  thereof  and  that  the  facts  therein 
stated  he  believes  to  be  true. 

(Sgd.)     S.  C.  HUBER. 

Subscribed  and  sworn  to  before  me  this  2d  day 
of  July,  A.  D.  1921. 

(Sgd.)  WM.  L.  ROSA, 
Clerk  United  States  District   Court,   Territory  of 
Hawaii. 

Order  Directing  Issuance  of  Process. 

Now,  to  wit,  on  this  2d  day  of  July,  1921,  libel 
herein  having  been  presented  and  the  Court  being 
duly  advised  in  the  premises,  hereby  orders  and 
directs  that  process  issue  as  prayed  in  said  libel. 

(Sgd.)     HORACE  W.  VAUGHAN, 
Judge  United  States  District  Court,  Territory  of 
Hawaii.     [18] 


In  the  District  Court  of  the  United  States  for 
the  Territory  of  Hawaii.  In  Admiralty — In  Rem. 
The  United  States  of  America,  Libelant,  vs.  The 
Steamship  "Nanking,"  Her  Engines,  Boilers,  Ma- 
chinery, Tackle,  Apparel  and  Furniture,  Libelant. 
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Answer  of  Claimant.  Filed  October  28,  1921. 
(Sgd.)  Wm.  L.  Rosa,  Clerk.  Smith,  Warren  & 
Stanle}^,  Proctors  for  Claimant. 

Received  a  copy  of  the  within  answer  this  28th 
day  of  October,  1921. 

(Sgd.)     S.  C.  HUBER, 
United  States  District  Attorney.     [19] 

In  the  District  Court  of  the  United  States  for  the 
Territory  of  Hawaii. 

IN  ADMIRALTY— IN  REM. 

ADM.— No.  204. 

THE  UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

The  Steamship  ''NANKING,"  Her  Engines,  Boil- 
ers, Machinery,  Tackle,  Apparel  and  Furni- 
ture, 

Libellee. 

Answer  of  Complaint. 

To  the  Honorable  HORACE  W.  VAUGHAN,  Judge 

of  the   United   States  District  Court   for   the 

Territory  of  Hawaii: 

Now  comes  the  China  Mail  Steamship  Company,, 

Limited,   a   corporation,   the   owner   and   claimant 

herein  of  the  above-named  steamship  "Nanking," 

her  engines,  boilers,  machinery,  tackle,  apparel  and 

furniture,  libellee  in  the  above-entitled  cause,  and 

by  leave  of  Court  obtained,  makes  this  its  answer 

unto  the  libel  on  file  herein,  and  to  the  four  several 

counts  thereof  as  follows: 
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I. 

Claimant  admits  the  matter  alleged  in  para- 
graphs 1  and  2  of  each  of  the  four  several  counts 
of  said  libel. 

II. 

Answering  the  allegations  made  in  paragraph  3 
of  each  of     [20]     the  said  several  counts  of  said 
libel,  claimant  admits  that  from  about  4:10  o'clock 
P.  M.  of  the  1st  day  of  February,  1921,  to  about  2 
o'clock  A.  M.  of  the  2d  day  of  February,  1921,  the 
said  steamship  ^'Nanking"  was  docked  at  the  port  of 
Honolulu,  District  of  Hawaii,   and  that   the   four 
alien  passengers  in  said  several  counts  separately 
named,  to  wit,  Jesus  Wong,  Manuel  Chan,  Ramon 
Chon  and  Joaquin  Lam,  were  then  and  there  pas- 
sengers   on    the    said    "Nanking,"    each    having 
theretofore  taken  passage  on  said  "Nanking"  at 
the  port  of  Hongkong,  in  the  Republic  of  China; 
but  claimant  denies  the  conclusion  of  law  in  each 
of  said  paragraphs  3  further  made,  inferred  and 
alleged  that  the  owners,  officers  and  agents  of  the 
said    "Nanking"    were    then    and    there    charged 
with  the  duty  to  prevent  the  landing  of  the  said 
four  alien  passengers   (and  each  of  them)   at  the 
port    of    Honolulu    aforesaid;    although    claimant 
admits  that  the  owners,  officers  and  agents  of  the 
said  "Nanking"  were  then  and  there  required  to 
exercise  all  due  and  reasonable  care  and  diligence 
and  do  all  that  reasonably  lay  within  their  power 
to  prevent  the  landing  of  said  passengers  at  said 
port  of  Honolulu. 
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ni. 

Answering  the  allegations  made  in  paragraph  4 
of  each  of  said  several  counts  of  said  libel,  claim- 
ant admits  that  while  said  ''Nanking"  was  in  the 
port  of  Honolulu  aforesaid,  at  the  time  aforesaid, 
the  said  Jesus  Wong,  Manuel  Chan,  Ramon  Chon 
and  Joaquin  Lam  did  land  in  the  United  States 
at  the  port  of  Honolulu  aforesaid,  and  the  owners, 
officers  and  agents  of  the  said  "Nanking"  did  not 
in  fact  prevent  them  or  any  of  them  from  then  and 
there  landing  in  the  United  States;  but  claimant 
denies  the  conclusion  of  law  in  each  of  said  para- 
graphs further  made  and  alleged  that  [21]  the 
owners,  officers  and  agents  of  the  said  "Nanking" 
(or  any  of  them)  did  unlawfull}^  permit  said  pas- 
sengers to  land  at  said  port  of  Honolulu  at  the  time 
aforesaid. 

IV. 

Claimant  admits  the  matter  separately  alleged  in 
paragraph  5  in  each  of  said  several  counts  of  said 
libel. 

V. 

Claimant  leaves  libellant  to  its  proof  of  the  mat- 
ters alleged  in  paragraph  6  of  each  of  said  several 
counts  of  said  libel. 

VI. 

Answering  paragraph  7  in  each  of  said  several 
counts  of  said  libel,  claimant  denies  that  the  said 
"Nanking,"  her  engines,  boilers,  machinery, 
tackle,  apparel  and  furniture,  then  and  there,  by 
virtue  of  the  premises  and  the  said  Act  of  Con- 
gress therein  referred  to,  became  and  is  now  sub- 
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ject  to  the  penalty  of  one  thousand  dollars  ($1000) 
in  each  of  said  cases  provided  by  said  Act  of  Con- 
gress. 

VII. 

And  said  claimant,  further  answering  all  and 
singular  the  matters  alleged  in  said  libel  and  in  each 
of  the  said  several  counts  thereof,  says  that  it  has 
a  good  and  meritorious  defense  to  the  several  claims 
set  forth  in  said  libel,  to  wit: 

That  the  said  four  alien  passengers  escaped  from 
the  said  vessel  against  the  will  and  intent  of  the 
owner,  officers  and  agents  of  the  vessel,  and  that 
neither  the  master  or  any  other  officer  or  agent  of 
said  vessel  nor  the  owner  thereof  either  knowingly 
or  negligently  permitted  the  landing  of  said  alien 
Chinese  from  said  vessel,  and  that  every  reasonable 
and  proper  precaution  was  taken  and  exercised  by 
the  master  and  other  [22]  officers  and  the  owner 
of  said  vessel  to  prevent  any  passengers  on  said 
vessel  from  leaving  said  vessel,  and  none  in  fact  did 
leave  or  escape  from  said  vessel  except  over  the 
regular  gangway  to  the  dock,  which  gangway  was 
well  guarded  by  the  master  and  agents  of  said  vessel 
to  prevent  any  and  all  aliens  from  leaving  said  ves- 
sel without  exhibiting  proper  passes  issued  by  the 
Inspector  of  Immigration  at  Honolulu,  and  that  no 
alien  or  Chinese  passengers  did  in  fact  leave  said 
vessel  over  said  gangway  without  exhibiting  such 
pass;  and  claimant  is  informed  and  believes  and 
therefore  alleges  and  proposes  to  prove  in  this 
cause,  that  the  said  escapes  were  effected  by  the 
fraudulent  use  of  passes  theretofore  regularly  and 
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properly  issued  by  the  United  States  Inspector  of 
Immigration  at  said  Honolulu,  and  approved  by 
Castle  &  Cooke,  Limited,  (the  then  agents  for  said 
steamship  company),  to  Chinese  residents  of  Hono- 
lulu having  lawful  business  on  the  vessels  of  said 
steamship  company,  which  fraudulent  use  consisted 
in  one  or  more  of  said  passes  (either  with  or  without 
the  connivance  of  the  legitimate  holders  thereof 
therein  named)  having  been  given  to  one  or  more 
persons  holding  his  or  their  own  proper  pass  or 
passes,  who  took  such  other  passes  on  board  the  ves- 
sel and  there  gave  such  other  passes  to  the  several 
Chinese  Avho  escaped,  thereby  enabling  said  escap- 
ing Chinese  to  use  said  passes  as  though  their  own, 
by  falsely  impersonating  the  person  named  in  such 
pass,  with  the  aid  of  wearing  some  article  or  articles 
of  wearing  apparel  theretofore  surreptitiously  fur- 
nished to  them  by  conniving  friends  or  agents  and 
bearing  some  mark  denoting  the  origin  or  purchase 
thereof  in  Honolulu,  thereby  passing  the  Immigra- 
tion Inspectors  and  guards  and  the  guards  furnished 
by  said  vessel  at  the  gangway  of  the  vessel  as  Hono- 
lulu residents  and  in  a  manner  beyond  the  power 
[23]  of  said  steamship  company  to  have  antici- 
pated and  prevented;  and  also,  as  claimant  is  in- 
formed and  believes,  and  proposes  to  prove  in  this 
cause,  passes  or  permits  were  occasionally  made  out 
by  the  Inspector  of  Immigration  at  Honolulu  for 
more  than  one  person  for  Chinese  of  Honolulu  de- 
siring to  visit  on  board  vessels  in  port  and  it  would 
therefore  be  possible  and  easily  practicable  for 
such  passes  to  be  used  by  one  or  more  persons  less 
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than  the  whole  number  of  persons  mentioned  therein 
in  boarding  any  vessel  and  then  used  to  pass  from 
the  ship  by  the  full  number  of  persons  therein  men- 
tioned; and  that  on  February  1,  1921,  while  said 
steamship  "Nanking"  was  in  port  at  Honolulu, 
Chinese  visiting  them  from  Honolulu  did  board  said 
vessel,  over  the  regular  gangway  with  passes  issued 
by  said  Immigration  Inspector,  and,  while  claimant 
cannot  allege  or  prove  with  certainty  that  any  such 
double  passes  were  in  fact  then  used,  claimant 
nevertheless  alleges  that  the  existence  of  such  a 
situation  would  render  possible  the  illegal  landing 
of  alien  passengers,  notwithstanding  all  efforts  of 
the  steamship  company  to  prevent  the  same. 

VIII. 

That  in  so  far  as  section  10  of  Chapter  29  of  the 
Act  of  February  5,  1917,  relating  to  Immigration 
assumes  or  may  be  construed  to  make  punishable 
as  an  offense  any  failure  of  the  owners,  officers  or 
agents  of  any  vessel  to  prevent  the  landing  of  an 
alien  in  the  United  States  at  any  time  or  place  other 
than  as  designated  by  the  Immigration  officers,  not- 
withstanding the  exercise  by  them  of  all  due  and 
reasonable  care  and  efforts  to  prevent  such  landing, 
notwithstanding  circumstances  beyond  the  reason- 
able power  of  the  owner,  officers,  master  or  agents 
of  the  vessel  to  foresee  and  prevent,  and  without  any 
negligence  or  any  [24]  knowledge  thereof,  the 
same  is  unreasonable,  harsh  and  oppressive,  and  is 
illegal  and  unconstitutional. 

WHEREFORE,  claimant  prays  that  said  libel  be 
dismissed,  and  that  the  bond  herein  given  by  and  on 
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behalf  of  the  claimant  to  answer  whatever  decree 
shall  be  made  and  entered  in  this  cause  against  said 
vessel  be  discharged. 
Dated,  Honolulu,  Hawaii,  October  28th,  1921. 

CHIKA  MAIL  STEAMSHIP  COMPANY, 
LIMITED, 

By  FRED  L.  WALDRON,  LIMITED, 
Its  Honolulu  Agent, 
By  (Sgd.)  FRED  L.  WALDRON, 

President. 
SMITH,  WARREN  &  STANLEY, 
Proctors  for  Claimant. 

United  States  of  America, 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, — ss. 

L.  J.  Warren,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  a  member  of  the  law  firm  of 
Smith,  Warren  &  Stanley,  proctors  for  the  China 
Mail  Steamship  Company,  Limited  (a  corporation), 
the  claimant  in  the  foregoing  entitled  cause;  that 
said  claimant  has  no  officer  or  personal  agent  within 
the  Territory  of  Hawaii,  for  which  reason  this  veri- 
fication is  made  by  affidavit  on  its  behalf;  and 
affiant  by  reason  of  having  personally  investigated 
the  matters  and  things  involved  in  the  issues  in 
this  cause  and  interviewed  witnesses  with  regard 
thereto,  now  says  that  he  has  prepared  the  forego- 
ing answer  of  said  claimant  to  the  libel  in  said  cause 
and  knows  the  contents  thereof  and  that  the  facts 
therein  stated  he  believes  to  be  true. 

(Sgd.)  L.  J.  WARREN. 


26      China  Mail  Steamship  Company,  Limited, 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  October,  1921. 

[Seal]  (Sgd.)     ANNA  EDMONDS, 

Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.     [25] 


In  the  United  States  District  Court,  in  and  for  the 
Territory  of  Hawaii.  The  United  States  of 
America,  Libellant,  vs.  The  Steamship  "Nanking," 
etc.,  Libellee.  Exceptions  to  Answer  to  Libel. 
Filed  Nov.  8,  '21.  (Sgd.)  Wm.  L.  Rosa,  Clerk. 
S.  C.  Huber,  United  States  Attorney. 

Due  and  legal  service  of  the  within  exceptions 
to  answer  to  libel  is  hereby  accepted  and  receipt 
of  a  copy  thereof  acknowledged  this  8th  day  of 
November,  1921. 

(Sgd.)     SMITH,   WARREN   &   STANLEY, 
Proctors  for  Libellee.     [26] 

In  the  United  States  District  Court,  in  and  for  the 
Territory  of  Hawaii. 

THE  UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

The  Steamship  "NANKING,"  etc., 

Libellee. 
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Exceptions  to  Answer  to  Libel. 

To  the  Honorable  HORACE  W.  VAUOHAN  and 
the   Honorable   JOSEPH   B.    POINDEXTER, 
Judges  of  the  United  States  District  Court  for 
Hawaii : 
The    above-named   libellant    hereby    excepts    to 
the  answer  filed  in  the  above-entitled  cause  by  the 
owner  and  claimant,  China  Mail  Steamship  Com- 
pany, Limited,  for  that  said  answer  is  insufficient 
and   contemptuous    and    does    not    constitute    any 
defense  to  said  libel  for  the  following  reasons: 

1.  That  said  answer  does  not  deny  any  material 
allegation  of  said  libel. 

2.  That  said  answer,  in  Articles  I,  II,  III  and  TV, 
thereof,  admits  all  of  the  material  allegations  of 
said  libel  and  of  each  and  every  count  thereof. 

3.  That  the  allegations  of  Article  VII  of  said 
answer  that  "claimant  is  informed  and  believes 
and  therefore  alleges  and  proposes  to  prove  in  this 
cause,  that  the  said  escapes  were  effected  by  the 
fraudulent  use  of  passes  theretofore  regularly  and 
properly  issued  by  the  United  States  Inspector  of 
Immigration  at  said  Honolulu,  and  approved  by 
Castle  &  Cooke,  [27]  Limited  (the  then  agents 
for  said  Steamship  Company),  to  Chinese  residents 
of  Honolulu  having  lawful  business  on  the  vessels 
of  said  Steamship  Company"  and  that  "none,  in 
fact,  did  leave  or  escape  from  said  vessel  except 
over  the  regular  gangway  to  the  dock,  which  gang- 
way was  well  guarded  by  the  master  and  agents 
of  said  vessel,"  are  irrelevant  and  contemptuous, 
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and  that  neither  said  facts  quoted  above,  nor  any 
facts  alleged  in  said  Article  VII.  are  relevant,  nor 
do  said  facts,  or  any  of  them,  constitute  a  defense 
to  said  libel. 

4.  That  the  allegations  of  Article  VIII  of  said 
answer  are  wholly  insufficient  and  state  no  facts 
upon  which  to  base  and  sustain  the  claim  that 
Section  10,  Chapter  29,  of  the  Act  of  February  5, 
1917,  is  illegal  and  unconstitutional,  and  that  the 
allegations  of  said  Article  VIII  state  only  the 
conclusion  of  the  pleader. 

WHEREFORE,  libellant  asks  for  judgment  as 
prayed  in  his  libel  and  in  each  and  every  count 
thereof. 

(Sgd.)     S.  C.  RUBER, 
United  States  Attorney, 
Proctor  for  Libellant.     [28] 


In  the  United  States  District  Court  for  the  Ter- 
ritory of  Hawaii.  In  Admiralty.  In  Rem.  The 
United  States  of  America,  Libellant,  vs.  The 
Steamship  "Nanking,"  etc.,  Libellee.  Decision 
on  Exceptions  to  Answer.     Filed  Nov.  16,  1921,  at 

o'clock  and minutes  M.     (S.)  Wm. 

L.  Rosa,  Clerk.     By  ,  Clerk.     S.  C.  Hu- 

ber.  United  States  Attorney,  for  the  Libellant. 
Smith,  Warren  &  Stanley,  Proctors  for  LibeUee. 
Horace  W.  Vaughan,  Judge.     [29] 
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In  the  United  States  District  Court  for  the  Terri- 
tory of  Hawaii. 

IN  ADMIRALTY— IN  REM. 

THE  UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

The  Steamship  '' NANKING,"  etc., 

Libellee. 

Decision  on  Exceptions  to  Answer. 

On  July  2,  1921,  the  United  States  Attorney 
filed  in  this  court  libel  in  rem  against  the  steam- 
ship "Nanking,"  seeking  to  recover  four  penalties 
of  $1000  each  provided  by  Section  10  of  the  Act  of 
February  5,  1917,  chapter  29,  Immigration  Act. 

The  libel  contains  four  separate  counts,  and  in 
each  count  the  owner,  master,  officers  and  agents 
of  said  vessel  are  charged  with  a  separate  viola- 
tion of  the  act  referred  to,  on  the  1st  of  February, 
1921,  in  having  failed  to  prevent  the  person 
therein  named,  alleged  to  have  been  then  and  there 
an  alien  passenger  on  said  vessel,  from  landing 
in  the  United  States  at  said  time  and  place,  and 
thereby  permitting  him  unlawfully  to  land  in  the 
United  States  at  said  time  and  place. 

The  claimant's  answer  admits  the  jurisdictional 
facts  stated  in  paragraphs  1  and  2  of  each  count  of 
the  libel,  including  the  fact  of  the  presence  on 
board  of  the  aliens  therein  named,  as  passengers 
bound     from     Hongkong,     China,     to     Mazatlan, 
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Mexico,  and  that  these  aliens  did  in  fact  leave  the 
*' Nanking"  at  the  port  of  Honolulu,  without  any 
lawful  authority  having  been  given  for  them  so  to 
land,  and  claimant  further  admits  that  the  owners, 
officers  and  agents  of  the  vessel  "did  not  [30] 
in  fact  prevent"  said  aliens  from  landing  in  the 
United  States,  but  denies  that  they  or  any  of  them 
did  "unlawfully  permit"  said  passengers  to  land, 
and  further  denies  that  it  was  their  duty,  abso- 
lutely, "to  prevent"  the  landing  of  said  passengers; 
and  the  claimant,  further  answering  the  counts  of 
the  libel,  collectively,  says  that  it  has  a  good  and 
meritorious  defense  to  the  several  claims  of  the 
libel,  as  follows: 

"That  the  said  four  alien  passengers  es- 
caped from  the  said  vessel  against  the  will  and 
intent  of  the  owner,  officers  and  agents,  of 
said  vessel,  and  that  neither  the  master  or  any 
other  officer  or  agent  of  said  vessel  nor  the 
owner  thereof  either  knowingly  or  negligently 
permitted  the  landing  of  said  alien  Chinese 
from  said  vessel,  and  that  every  reasonable 
and  proper  precaution  was  taken  and  exercised 
by  the  master  and  other  officers  and  the  owner 
of  said  vessel  to  prevent  any  passengers  on 
said  vessel  from  leaving  said  vessel,  and  none 
in  fact  did  leave  or  escape  from  said  vessel 
except  over  the  regular  gangway  to  the  dock, 
which  gangway  was  well  guarded  by  the  mas- 
ter and  agents  of  said  vessel  to  prevent  any 
and  all  aliens  from  leaving  said  vessel  without 
exhibiting    proper    passes   issued    by    the    In- 
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spector  of  Immigration  at  Honolulu,  and  that 
no  alien  or  Chinese  passenger  did  in  fact  leave 
said  vessel  over  said  gangway  without  exhib- 
iting such  pass;  and  claimant  is  informed  and 
believes  and  therefore  alleges  and  proposes  to 
prove  in  this  cause,  that  the  said  escapes  were 
effected  by  the  fraudulent  use  of  passes  there- 
tofore regularly  and  properly  issued  by  the 
United  States  Inspector  of  Immigration  at 
said  Honolulu,  and  approved  by  Castle  & 
Cooke,  Limited,  (the  then  agents  for  said 
Steamship  Company)  to  Chinese  residents  of 
Honolulu  having  lawful  business  on  the  vessels 
of  said  Steamship  Company,  which  fraudulent 
use  consisted  in  one  or  more  of  said  passes 
(either  with  or  without  the  connivance  of  the 
legitimate  holders  thereof  therein  named)  hav- 
ing been  given  to  one  or  more  persons  holding 
his  or  their  own  proper  pass  or  passes,  who 
took  such  other  passes  on  board  the  vessel  and 
there  gave  such  other  passes  to  the  several 
Chinese  who  escaped,  thereby  enabling  said 
escaping  Chinese  to  use  said  passes  as  though 
their  own,  by  falsely  impersonating  the  person 
named  in  such  pass,  with  the  aid  of  wearing 
some  article  or  articles  of  wearing  apparel 
theretofore  surreptitiously  furnished  to  them 
by  conniving  friends  or  agents  and  bearing 
some  mark  denoting  the  origin  or  purchase 
thereof  in  Honolulu,  thereby  passing  the  Im- 
migration Inspectors  and  guards  and  the 
guards  furnished  by  said  vessel  at  the  gang- 
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way  of  the  vessel  as  Honolulu  residents  and 
in  a  manner  beyond  the  power  of  said  Steam- 
ship Company  to  have  anticipated  and  pre- 
vented; and  also,  as  claimant  is  informed  and 
believes,  and  proposes  to  prove  in  this  cause, 
passes  or  permits  were  occasionally  made  out 
by  the  Inspector  of  Immigration  at  Honolulu 
for  more  than  one  person,  for  Chinese  of  Hon- 
olulu desiring  to  visit  on  board  vessels  in 
port,  and  it  would  therefore  be  possible  and 
easily  practicable  for  such  passes  to  be  used 
by  one  or  more  persons  less  than  [31]  the 
whole  number  of  persons  mentioned  therein 
in  boarding  any  vessel  and  then  used  to  pass 
from  the  ship  by  the  full  number  of  persons 
therein  mentioned;  and  that  on  February  1, 
1921,  while  said  Steamship  'Nanking'  was  in 
port  at  Honolulu,  Chinese  visiting  them  from 
Honolulu  did  board  said  vessel,  over  the  regu- 
lar gangway,  with  passes  issued  by  said  Im- 
migration Inspector,  and,  while  claimant  can- 
not allege  or  prove  with  certainty  that  any 
such  double  passes  were  in  fact  then  used, 
claimant  nevertheless  alleges  that  the  exist- 
ence of  such  a  situation  would  render  possible 
the  illegal  landing  of  alien  passengers,  not- 
withstanding all  efforts  of  the  Steamship 
Company  to  prevent  the  same." 
As  a  separately  stated  defense,  the  claimant  sets 
up  the  alleged  unconstitutionality  of  Section  10  of 
the  act  referred  to,  in  the  following  language: 
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''That  in  so  far  as  Section  10  of  Chapter  29 
of  the  Act  of  February  5,  1917,  relating  to 
Inunigration  assumes  or  may  be  construed 
to  make  punishable  as  an  offense  any  failure 
of  the  owners,  officers  or  agents  of  any  vessel 
to  prevent  the  landing  of  an  alien  in  the 
United  States  at  any  time  or  place  other  than 
as  designated  by  the  immigration  officers,  not- 
withstanding the  exercise  by  them  of  all  due 
and  reasonable  care  and  effort  to  prevent  such 
landing,  notwithstanding  circumstances  be- 
yond the  reasonable  power  of  the  owner,  of- 
ficers, master  or  agents  of  the  vessel  to  foresee 
and  prevent,  and  without  any  negligence  or 
any  knowledge  thereof,  the  same  is  unreason- 
able, harsh,  and  oppressive,  and  is  illegal  and 
unconstitutional. ' ' 
The  Court  holds  that  the  Act  in  question  is  con- 
stitutional. 

The  Court  further  holds  that  the  answer  fails  to 
disclose  a  meritorious  defense.  For  the  reasons  set 
forth  in  the  opinion  of  the  Court  in  United  States 
vs.  The  Steamship  ''Makura,"  March  1,  1920,  the 
Court  is  of  the  opinion  that  "vessels  bringing  aliens 
to  seaports  and  failing  to  prevent  their  landing  at 
places  other  than  those  designated  by  the  immigra- 
tion officials,  are  subject  to  the  penalty  denounced 
by  the  section  of  the  act  referred  to;  that  the  duty 
to  prevent  such  aliens  from  landing  at  any  place 
other  than  that  designated  by  the  immigration  of- 
ficials is  made  absolute  by  the  statute,  and  that  the 
various  changes  made  in  the  statute  on  the  subject 
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indicate  that  Congress  intended  to  make  such  duty 
absolute."     [32] 

The  exceptions  are  therefore  sustained,  and,  un- 
less the  claimant  shall  amend  its  answer  within  ten 
days  from  the  date  hereof,  a  decree  may  be  entered 
for  the  libellant  according  to  the  prayer  of  the  libel. 

(Sgd.)     HORACE  W.  VAUGHAN, 
Judge  U.  S.  District  Court,  Territory  of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  this  16th  day  of  No- 
vember, 1921.     [33] 


In  the  United  States  District  Court,  in  and  for 
the  Territory  of  Hawaii.  The  United  States  of 
America,  Libellant,  vs.  The  Steamboat  ''Nanking," 
etc.,  Libellee.  No.  204.  Decree.  Entered  in  Judg- 
ment Book,  Folio  No.  2793a.  Filed  Nov.  17,  1921. 
(S.)  Ritchie  G.  Rosa,  Deputy  Clerk.  S.  C.  Huber, 
United  States  Attorney.     [34] 

In  the  United  States  District  Court,  in  and  for  the 
Territory  of  Hawaii. 

THE  UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

The  Steamship  ''NANKING,"  etc., 

Libellee. 

Decree. 

This  cause  having  come  on  regularly  before  the 
Honorable  Horace  W.  Vaughan,  a  Judge  of  this 
court,  upon  the  pleadings  filed  by  the  respective 
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parties,  and  the  Court,  having  sustained  libellant's 
exceptions  to  claimant's  answer,  as  shown  by  deci- 
sion rendered  and  filed  on  the  16th  day  of  No- 
vember, A.  D.  1921,  and  claimant  having,  in  open 
court,  elected  not  to  amend  its  answer  or  plead 
further  but  to  stand  on  its  answer  as  filed,  the 
Court  therefore  finds  that  the  steamboat  "Nan- 
king," her  engines,  boilers,  machinery,  tackle,  ap- 
parel and  furniture,  are  liable  to  a  penalty  in  the 
sum  of  four  thousand  dollars  ($4000)  to  be  paid 
to  the  United  States  of  America,  libellant: 

NOW,  THEREFORE,  upon  motion  of  S.  C. 
Huber,  United  States  Attorney,  proctor  for  said 
libellant,  it  is  hereby  ordered,  adjudged  and  de- 
creed that  the  libellant.  United  States  of  America, 
do  have  and  recover  from  said  libellee,  the  steam- 
boat ''Nanking,"  her  engines,  boilers,  machinery, 
tackle,  apparel  and  furniture,  and  that  said  re- 
spondents pay  to  said  libellant  accordingly  the 
sum  of  four  thousand  dollars  ($4000),  in  lawful 
money  of  the  United  States,  with  interest  thereon 
from  the  date  thereof  until  [35]  paid  at  the  rate 
of  six  (6)  per  cent  per  annum,  together  with  all  the 
costs  of  this  action,  which  are  hereby  taxed  in  the 
sum  of  $8.25. 

And  it  further  appearing  to  the  Court  that  the 
said  steamboat  "Nanking,"  her  engines,  boilers, 
machinery,  tackle,  apparel  and  furniture,  have  been 
released  to  the  China  Mail  Steamship  Company, 
Limited,  owner  and  claimant  in  this  cause,  upon 
a  bond  for  value  in  the  sum  of  eight  thousand  dol- 
lars ($8,000),  dated  the  28th  day  of  October,  A.  D. 
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1921,  signed  by  Fred  L.  Waldron,  Limited,  agents 
for  said  China  Mail  Steamship  Company,  Limited, 
on  behalf  of  the  owners  of  said  steamboat  "Nan- 
king," with  Fred  L.  Waldron  and  L.  Tenney  Pect 
as  sureties,  conditioned  that  said  principal  and 
sureties  shall  abide  by  and  perform  the  decree  of 
this  court;  and  on  the  17th  day  of  Aug.,  1921,  said 
owner  and  claimant  filed  stipulation  for  costs  in 
the  sum  of  $500  with  the  United  States  Fidelity  & 
Guaranty  Company  as  surety. 

It  is  hereby  FURTHER  ORDERED,  AD- 
JUDGED AND  DECREED  that  unless  said  decree 
(including  costs)  shall  be  satisfied,  or  proceedings 
thereon  stayed  by  appeal,  within  ten  (10)  days  after 
notice  given  by  the  proctor  for  said  libellant  to 
Smith,  Warren  &  Stanley,  proctors  for  said  re- 
spondent and  said  claimant,  of  the  entry  of  this 
decree  and  the  taxation  of  costs  herein,  the  said 
sureties,  Fred  L.  Waldron,  L.  Tenney  Peck  and 
United  States  Fidelity  &  Guaranty  Company,  pay 
to  said  libellant  the  said  sum  of  four  thousand  dol- 
lars ($4,000)  hereinabove  awarded  as  aforesaid,  with 
interest  thereon  to  the  date  of  payment,  and  the  li- 
bellant's  costs  taxed  as  aforesaid,  or  show  cause 
within  five  (5)  days  after  the  expiration  of  said 
period  of  ten  (10)  days  why  execution  should  not 
issue  against  them,  their  lands  goods  and  chattels, 
[3'6]  according  to  said  bond  and  stipulation,  to 
satisfy  this  decree.  In  the  event  of  proceedings 
hereunder  being  stayed  by  appeal,  the  obligation  of 
said  sureties  under  said  bond  and  stipulation  shall 
be  suspended,  to  satisfy  such  decree  as  shall  or  may 
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be  finalty  made  herein  upon  mandate  on  appeal ;  and 
upon  payment  of  said  sum  of  four  thousand  dollars 
($4,000)  and  costs  (or  as  may  be  directed  by  any 
final  decree  upon  mandate  in  case  of  an  appeal), 
the  said  sureties  shall  stand  released  from  further 
liability  on  account  of  the  said  stipulation. 

Dated:  Honolulu,  T.  H.,  November  17th,  1921. 
(Sgd.)     HORACE  W.  VAUGHAN, 
Judge  of  the  United  States  District  Court  for  the 
Territory  of  Hawaii. 
Approved  as  to  form  and  as  to  signing  by  Judge 
Vaughan. 

(Sgd.)     S.  C.  HUBER, 
Proctor  for  Libellant. 
(Sgd.)     SMITH,  WARREN  &  STANLEY, 
Proctors  for  Libellee  and  Claimant.     [37] 


Adm.  No.  204.  In  the  District  Court  of  the 
United  States  for  the  Territory  of  Hawaii.  In  Ad- 
miralty— In  Rem.  The  United  States  of  America, 
Libellant,  vs.  The  Steamship  "Nanking,"  Her  En- 
gines, Boilers,  Machinery,  Tackle,  Apparel  and  Fur- 
niture, Libellee,  and  China  Mail  Steamship  Com- 
pany, Limited,  Owner  and  Claimant.  Notice  of  Ap- 
peal. Filed  Nov.  26,  19;21.  Wm.  L.  Rosa,  Clerk.  By 
(S.)  Ritchie  G.  Rosa,  Deputy.  Smith,  Warren  & 
Stanley,  Attorneys  at  Law,  205  Bank  of  Hawaii 
Bldg.,  Honolulu,  T.  H.,  Proctors  for  Libellee. 
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Received  a  copy  of  the  within  N'otice  of  Appeal 
this  26th  day  of  November,  1921. 

(S.)     S.  C.  HUBER, 
United  States  District  Attorney,  Proctor  for  Libel- 
lant.     [38] 

In  the  District  Court  of  the  United  States  for  the 
Territory  of  Hawaii. 

IN  ADMIRALTY— IN  REM. 

ADM.  No.  204. 

THE  UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

The  Steamship  ''NANKING,"  Her  Engines, 
Boilers,  Machinery,  Tackle,  Apparel  and 
Furniture, 

Libellee, 

and 

CHINA  MAIL  STEAMSHIP  COMPANY,  LIM- 
ITED, 

Owner  and  Claimant. 

Notice  of  Appeal. 

To  the  United  States  of  America,  Libellant  in  the 
Above-entitled   Cause,   and  to  S.   C.   HUBER, 
Esq.,  United  States  Attorney,  and  Proctor  for 
said  Libellant: 
You  are  hereby  notified  that  the  steamship  "Nan- 
king," her  engines,   etc.,  libellee  in  the   above-en- 
titled cause,  and  the  China  Mail  Steamship  Com- 
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pany,  Limited,  owner  and  claimant  of  said  vessel, 
intend  to  and  do  hereby  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  decree  of  the  United  States  District  Court 
for  the  Territory  of  Hawaii,  made  and  entered  in 
said  cause  on  the  I'Tth  day  of  November,  1921. 
Dated,  Honolulu,  Hawaii,  November  26,  1921. 

W.  O.  SMITH, 
L.  J.  WAEREN, 
W.  L.  STANLEY, 
Proctors  for  said  Libellee  and  Claimant.         [39] 


Adm.  No.  204.  In  the  District  Court  of  the 
United  States  for  the  Territory  of  Hawaii.  In  Ad- 
miralty— In  Rem.  The  United  States  of  America, 
LibeUant,  vs.  The  Steamship  ''Nanking,"  Her  En- 
gines, Boilers,  Machinery,  Tackle,  Apparel  and 
Furniture,  Libellee,  and  China  Mail  Steamship 
Company,  Limited,  Owner  and  Claimant.  Assign- 
ment of  Errors.  Filed  January  30, 1922,  at  3  o'clock 
and  55  minutes  P.  M.  Wm.  L.  Rosa,  Clerk.  By 
(S.)  Wm.  F.  Thompson,  Jr.,  Deputy  Clerk. 
Smith,  Warren,  Stanley  &  Vitousek,  Attorneys  at 
Law,  20'5  Bank  of  Hawaii  Bldg.,  Honolulu,  T.  H., 
Proctors  for  Libellee. 

Received  a  copy  of  the  within  assignment  of 
errors  this  30th  day  of  January,  1922. 

(Sgd.)     S.  C.  HUBER, 
United  States  District  Attorney,  Proctor  for  Libel- 
lant.     [40] 
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In  the  District  Court  of  the  United  States  for  the 
Territory  of  Hawaii. 

IN  ADMIRALTY— IN  REM. 

ADM.  No.  204. 

THE  UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

The  Steamship  ''NANKING,"  Her  Engines, 
Boilers,  Machinery,  Tackle,  Apparel  and 
Furniture, 

Libellee, 

and 

CHINA  MAIL  STEAMSHIP  COMPANY,  LIM- 
ITED, 

Owner  and  Claimant. 

Assignment  of  Errors. 

Now  comes  the  Steamship  "Nanking,"  the  libellee 
in  the  above-entitled  cause,  and  the  China  Mail 
Steamship  Company,  Limited,  owner  and  claimant 
thereof,  and  make  and  file  this  their  assignment  of 
errors  in  the  above-entitled  cause  on  the  appeal  of 
said  claimant,  as  follows: 

1.  The  Court  erred  in  its  decision  that  by  virtue 
of  the  provisions  of  Section  10  of  the  Act  of  Con- 
gress of  the  United  States  approved  February  5, 
1917,  entitled  "An  Act  to  Regulate  the  Immigra- 
tion of  Aliens  to,  and  the  Residence  of  Aliens  in, 
the  United  States,"  it  was  and  is  the  absolute  duty 
of    every   person,    including    owners,    officers,    and 
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agents  of  vessels  bringing  any  alien  to  any  seaport 
of  the  United  States  to  prevent  under  all  circum- 
stances the  landing  of  such  alien  in  the  United 
States  at  any  time  or  place  other  than  as  desig- 
nated [41]  by  the  immigration  officers,  and  that 
the  penalties  of  said  section  will  apply  if  any  such 
alien  has  in  fact  effected  an  escape  from  such  ves- 
sel without  the  knowledge  or  consent  of  the  owner, 
officers,  master  or  agents  thereof  and  notwithstand- 
ing such  owner,  officers,  master  and  agents  may 
have  exercised  due  diligence  and  taken  every  rea- 
sonable and  proper  precaution  to  prevent  such  un- 
authorized landing,  and  notwithstanding  such 
escape  may  have  been  effected  by  means  beyond  the 
reasonable  power  of  the  said  owners,  officers,  master 
and  agents  of  the  vessel  to  have  anticipated  and 
prevented. 

2.  The  Court  erred  in  its  decision  that,  by  virtue 
of  said  section  10,  it  was  the  absolute  duty  of  the 
owner,  officers  and  agents  of  the  said  steamship 
"Nanking"  to  have  prevented  the  aliens  named  in 
the  libel  herein,  to  wit,  Jesus  Wong,  Manuel  Chan, 
Ramon  Chon  and  Joaquin  Lam,  and  each  of  them, 
from  landing  at  the  port  of  Honolulu,  when  it 
affirmatively  appears  by  paragraph  VII  of  the  an- 
swer of  the  claimant  herein  that  the  said  aliens  in 
fact  effected  an  escape  from  said  vessel  against  the 
will  and  intent  of  the  owner,  officers  and  agents  of 
said  vessel,  and  that  neither  the  master  or  any  other 
officer  or  agent  of  said  vessel  nor  the  owner  thereof 
either  knowingly  or  negligently  permitted  the  land- 
ing of  said  aliens  from  said  vessel,  and  that  every 
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reasonable  and  proper  precaution  was  taken  and 
exercised  by  the  master  and  other  officers  and  the 
owner  of  said  vessel  to  prevent  any  alien  passen- 
gers from  leaving  said  vessel,  and  that  none  did  in 
fact  leave  or  escape  from  said  vessel  except  over  the 
regular  gangv^^ay  to  the  dock,  which  gangway  was 
well  guarded  by  the  master  and  agents  of  said  ves- 
sel to  prevent  any  and  all  aliens  from  leaving  said 
vessel  without  exhibiting  proper  passes  issued  by 
[42]  the  Inspector  of  Immigration  at  Honolulu, 
and  that  no  alien  did  in  fact  leave  said  vessel  over 
said  gangway  without  exhibiting  such  pass,  and  not- 
withstanding the  claimant  has  by  its  answer  to  said 
libel  alleged  and  offered  to  prove  that  the  said 
escapes  were  effected  by  the  fraudulent  and  im- 
proper use  of  passes  theretofore  regularly  issued  by 
the  United  States  Inspector  of  Immigration  at 
Honolulu  in  the  manner  in  said  answer  set  forth. 

3.  The  Court  erred  in  sustaining  exception 
Number  3  taken  and  filed  to  claimant's  answer  and 
holding  that  the  matters  and  things  alleged  in  para- 
graph VII  of  claimant's  answer  as  above  set  forth 
do  not  state  a  defense  to  said  libel. 

4.  The  Court  erred  in  its  refusal  to  find  and 
hold  that  in  so  far  as  the  said  section  10  purports  to 
make  punishable  as  an  offense  any  failure  of  the 
owners,  officers  or  agents  of  any  vessel  to  prevent 
the  landing  of  an  alien  in  the  United  States  at  any 
time  or  place  other  than  as  designated  by  the  im- 
migration officers,  notwithstanding  the  exercise  by 
them  of  all  due  and  reasonable  care  and  efforts  to 
prevent     such    landing,     notwithstanding     circum- 
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stances  beyond  the  reasonable  power  of  the  owner, 
officers,  master  or  agents  of  the  vessel  to  foresee 
and  prevent,  and  without  any  negligence  or  any 
knowledge  thereof,  the  same  is  unreasonable,  harsh 
and  oppressive,  and  is  illegal  and  unconstitutional. 

5.  The  Court  erred  in  holding  that  the  answer  of 
the  claimant  fails  to  disclose  a  meritorious  defense 
to  said  libel. 

6.  The  Court  erred  in  sustaining  exception 
number  4  taken  and  filed  to  claimant's  answer. 

7.  The  Court  erred  in  having  made  and  entered 
the  decree  in  said  cause  on  the  17th  day  of  Novem- 
ber, 1921,  that  the  said  vessel  ''Nanking,"  her  en- 
gines, boilers,  machinery,  tackle,  apparel  and  fur- 
niture, are  liable  to  a  penalty  in  the  sum  of  four 
[43]  thousand  dollars,  or  any  penalty,  to  be  paid 
to  the  libelant,  and  that  the  libellant  do  have  and  re- 
cover from  said  libellee,  the  steamship  "Nanking," 
her  engines,  etc.,  the  said  sum,  or  any  sum. 

8.  The  Court  erred  in  having  made  and  entered 
the  decree  in  said  cause  on  the  17th  day  of  Novem- 
ber, 1921,  decreeing  that  the  libellant.  United  States 
of  America,  do  have  and  recover  from  said  libellee, 
the  steamship  "Nanking,"  her  engines,  boilers,  ma- 
chinery, tackle,  apparel  and  furniture  the  sum  of 
four  thousand  dollars,  in  that  said  sum  so  decreed  is 
excessive,  and  the  amount  thereof  is  not  warranted 
by  the  facts  as  set  forth  in  the  pleadings. 

9.  The  Court  erred  in  rendering  and  entering 
the  said  decree  for  the  enforcement  of  a  penalty 
against  the  said  vessel,  in  that  the  said  court,  sitting 
as  a  court  of  admiralty,  was  without  jurisdiction  to 
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hear  or  determine  the  question  of  whether  or  not 
there  had  been  any  violation  of  the  provisions  of 
said  section  10,  by  the  owner,  master,  officer  or  agent 
of  the  said  vessel,  and  was  further  without  the  juris- 
diction to  impose  any  fine  or  penalty  for  any  viola- 
tion thereof. 

10.  The  Court  erred  in  rendering  and  entering 
the  said  decree  for  the  enforcement  of  a  penalty 
against  the  said  vessel,  in  that  the  said  court,  sitting 
as  a  court  of  admiralty,  was  without  jurisdiction 
to  adjudge  the  said  vessel  liable  for  or  subject  to  any 
specific  fine  or  penalty  under  said  section  10,  or  to 
enforce  any  lien  therefor  against  said  vessel,  in  the 
absence  of  a  prior  conviction  of  the  person,  owner, 
master,  officer  or  agent  of  said  vessel,  upon  a  trial 
by  jury,  of  a  violation  of  the  provisions  of  said  sec- 
tion 10,  and  a  prior  imposition  by  a  court  having 
jurisdiction  to  try  such  offense  of  a  specific  penalty 
therefor  in  the  form  of  a  money  fine  (instead  of 
imprisonment  [44]  or  in  addition  to  imprison- 
ment) against  the  person  so  found  guilty  of  such 
violation  of  said  section  10. 

11.  The  Court  erred  in  rendering  and  entering 
the  said  decree  for  the  enforcement  of  a  penalty 
against  the  said  vessel,  in  that  the  lien  intended  to 
be  given  by  said  section  10  may  be  enforced  against 
a  vessel  only  to  the  extent  of  such  specific  penalty, 
if  any,  in  the  form  of  a  money  fine,  as  shall  pre- 
viously have  been  lawfully  imposed  by  a  court  hav- 
ing jurisdiction  of  the  offense  defined  in  said  section 
10  upon  a  prior  conviction  by  a  jury  of  the  owner, 
master,  officer  or  agent  of  such  vessel  of  a  violation 
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of  the  provisions  of  said  section,  for  the  payment  of 
which  specific  penalty  so  imposed  the  said  lien  is 
intended  as  security. 

12!  The  Court  erred  in  its  decision  that  said  sec- 
tion 10  of  said  Act  of  February  5,  1917,  is  constitu- 
tional. 

13.  The  Court  erred  in  holding  said  section  10 
to  be  constitutional,  for  the  reason  that  in  so  far  as 
the  said  section  10  purports  to  authorize  the  en- 
forcement of  any  penalty  or  lien  therefor  in  a  pro- 
ceeding in  rem  against  a  vessel  without  there  hav- 
ing been  a  prior  conviction,  upon  a  trial  by  jury,  of 
the  owner,  master,  officer  or  agent  of  such  vessel  of 
having  violated  the  provisions  of  said  section  and 
without  a  specific  penalty  therefor  having  been  pre- 
viously determined  and  imposed  as  a  fine  upon  and 
against  the  convicted  offender  by  a  court  having 
jurisdiction  of  said  offense,  the  same  operates  or 
will  operate  to  deprive  the  owner  of  such  vessel  of 
his  property  without  due  process  of  law  and  is  un- 
constitutional and  void. 

14.  The  Court  erred  in  holding  said  section  10 
to  be  constitutional,  because  in  so  far  as  said  section 
purports  to  authorize  the  imposition  and  enforce- 
ment of  a  penalty  against  the  property  of  the  owner 
of  the  vessel  involved,  without  such  owner,  [45] 
or  the  master,  officer  or  agent  of  said  vessel  having 
previously  been  convicted,  upon  a  trial  by  jury,  of 
having  violated  the  provisions  of  such  section,  the 
same  is  unconstitutional  and  void;  and,  by  the  mak- 
ing and  entering  of  said  decree,  the  claimant  herein 
as  owner  of  said  vessel  has  been  subjected  to  a  pen- 
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alty  provided  by  said  section  for  the  misdemeanor 
therein  defined  without  said  owner  or  master,  officer 
or  agent  of  said  vessel  having  been  either  charged 
with  or  convicted  of  said  offense,  and  said  owner 
has  thereby  been  denied  the  right  of  a  trial  of  the 
alleged  offense  by  jury, 

15.  The  Court  erred  in  rendering  and  entering 
said  decree,  for  the  reason  that  said  Court,  sitting 
as  a  court  of  admiralty,  had  no  power,  authority  or 
jurisdiction  to  hear  or  determine  a  claim  for  the  re- 
covery of  any  penalty  alleged  to  be  due  or  recover- 
able in  a  civil  action  under  said  section  10. 

16.  The  Court  erred  in  rendering  and  entering 
said  decree,  for  the  reason  that  in  so  far  as  said  sec- 
tion 10  may  be  construed  to  authorize  the  initiation 
and  maintenance  of  a  suit  or  proceeding  in  a  court 
of  admiralty,  in  rem  against  the  property  of  the 
owner  of  said  vessel,  without  the  intervention  of  a 
jury,  to  recover  a  sum  or  sums  claimed  to  be  re- 
coverable as  a  penalty  for  the  violation  of  said  sec- 
tion 10,  the  same  is  unconstitutional  and  void  as  a 
deprivation  of  the  right  of  trial  by  jury  given  by 
Article  VII  of  the  Constitution  of  the  United  States. 

17.  The  Court  erred  in  rendering  and  entering 
said  decree,  for  the  reason  that  it  was  and  is  beyond 
the  power  of  the  Congress  of  the  United  States  to 
deprive  the  owner  of  said  vessel  of  the  right  to  a 
trial  by  jury  given  by  Article  VII  of  the  Constitu- 
tion of  the  United  States  by  authorizing  or  attempt- 
ing to  authorize  the  recovery  of  a  penalty  in  a  court 
of  admiralty  [46]  for  the  alleged  violation  of 
said  section  10,  in  that  any  claim  for  the  recovery  of 
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such  penalty  is  not  a  subject  of  admiralty  juris- 
diction. 

18.  The  Court  erred  in  rendering  and  entering 
said  decree,  for  the  reason  that  it  is  beyond  the 
power  of  the  Congress  of  the  United  States  to  make 
the  penalty  provided  in  said  section  10  a  maritime 
lien,  for  the  reason  that  the  liability  created  by  said 
section  10  for  a  violation  of  its  provisions  is  not 
maritime  in  its  nature. 

19.  The  Court  erred  in  rendering  and  entering 
said  decree  without  having  required  the  libellant  to 
prove  the  allegations  set  forth  in  paragraph  6  of 
each  of  the  several  counts  of  said  libel,  that  in  the 
opinion  of  the  Secretary  of  Labor  it  was  or  is  im- 
practicable or  inconvenient  to  prosecute  the  person, 
owner,  master,  officer,  or  agent  of  said  vessel  for  the 
alleged  violation  of  said  section  10. 

20.  The  Court  erred  in  rendering  and  entering 
said  decree  without  having  required  the  libellant  to 
prove,  in  each  of  the  four  cases  set  forth  in  the  sep- 
arate counts  of  said  libel,  that  it  was  in  fact  imprac- 
ticable and  inconvenient  to  prosecute  the  person, 
owTier,  master,  officer  or  agent  of  said  vessel  for  the 
alleged  violation  of  said  section  10. 

WHEREFORE,  and  in  order  that  the  foregoing 
assignment  of  errors  may  be  and  appear  of  record, 
the  said  libellee  and  claimant,  appellants  herein,  file 
and  present  the  same  and  pray  that  they  be  dis- 
posed of  as  provided  by  law. 
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Dated,  Honolulu,  Hawaii,  January  30th,  1922. 

W.  O.  SMITH, 
L.  J.  WAREEN, 
W.  L.  STANLEY, 
E.  A.  VITOUSEK, 
Proctors  for  said  Libellee  and  Claimant.     [47] 


Adm.  No.  204.  In  the  District  Court  of  the 
United  States  for  the  Territory  of  Hawaii.  In  Ad- 
miralty— In  Eem.  The  United  States  of  America, 
Libellant,  vs.  The  Steamship  "Nanking,"  Her  En- 
gines, Boilers,  Machinery,  Tackle,  Apparel  and 
Furniture,  Libellee,  and  China  Mail  Steamship  Com- 
pany Limited,  Owner  and  Claimant.  Praecipe  for 
Transcript  on  Appeal.  Filed  January  30,  192i2,  at  3 
o'clock  and  55  minutes  P.  M.  Wm.  L.  Eosa,  Clerk. 
By  (S.)  Wm.  F.  Thompson,  Deputy  Clerk. 
Smith,  Warren,  Stanley  &  Vitousek,  Attorneys  at 
Law,  205  Bank  of  Hawaii  Bldg.,  Honolulu,  T.  H., 
Proctors  for  Libellee. 

Eeceived  a  copy  of  the  within  Praecipe  for  Tran- 
script on  Appeal  this  30th  day  of  January,  1922. 

(Sgd.)  S.  C.  HUBEE, 
United  States  District  Attorney,  Proctor  for  Libel- 
ant.    [48] 
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In  the  District  Court  of  the  United  States  for  the 
Territory  of  Hawaii. 

IN  ADMIRALTY— IN  REM. 

ADM.  No.  204. 

THE  UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

The  Steamship  "NANKING,"  Her  Engines, 
Boilers,  Machinery,  Tackle,  Apparel  and 
Furniture, 

Libellee, 

and 

CHINA  MAIL  STEAMSHIP  COMPANY,  LIM- 
ITED, 

Owner  and  Claimant. 

Praecipe  for  Transcript  of  Record  on  Appeal. 

To  the  Clerk  of  the  United  States  District  Court 
for  the  District  and  Territory  of  Hawaii : 
You  are  hereby  requested  to  prepare  and  certify 
a  transcript  of  the  record  in  the  above-entitled 
cause,  to  be  transmitted  to  and  filed  in  the  office  of 
the  Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  upon  the  appeal  here- 
tofore taken  by  the  libellee  and  claimant  in  said 
cause  and  the  assignment  of  errors  filed  herein;  the 
said  transcript  to  contain  the  following: 

1.  The  style  of  the  Court,  above  appearing. 

2.  The  names  of  the  parties,  setting  forth  the 
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original  parties,  to  wit :  Of  the  libelant  and  libellee 
above  named,  and  the  name  of  the  claimant  herein, 
above  named,  who  has  become  a  party  before  the 
appeal,  by  virtue  of  its  appearance  as  such  claim- 
ant.    [49] 

3.  The  libel  (including  the  order  for  process). 

4.  The  answer  of  the  claimant. 

5.  The  libelant's  exceptions  to  claimant's  an- 
swer to  the  libel. 

6.  The  Court's  decision  on  the  exceptions  to  said 
answer. 

7.  The  final  decree. 

8.  The  notice  of  appeal  by  the  libellee  and  claim- 
ant. 

9.  The  assignment  of  errors. 

10.  This  praecipe. 

11.  The  subjoined  stipulation  relating  to  this 
praecipe. 

12.  Your  certificate  to  said  record  on  appeal. 
Dated,  Honolulu,  T.  H.,  January  30,  1922. 

(Sgd.)  W.  O.  SMITH, 
(Sgd.)  L.  J.  WARREN, 
(Sgd.)  W.  L.  STANLEY, 
(Sgd.)  R.  A.  VITOUSEK, 
SMITH,  WARREN,  STANLEY  &   VITO- 
USEK. 

Stipulation. 

It  is  hereby  stipulated  and  agreed  between  the 
parties  to  the  above-entitled  cause,  by  their  under- 
signed proctors,  respectively,  that  the  transcript  on 
appeal  of  the  libellee  and  claimant  in  said  cause 
may    consist    of   the   several   matters   particularly 


vs.  The  United  States  of  America.  51 

enumerated  in  the  foregoing  praecipe,  and  that  all 
other  matters  may  be  omitted. 

(Sgd.)     S.  C.  HUBER, 
Proctor  for  Libellant. 
(Sgd.)     SMITH,  WARREN,  STANLEY  & 
VITOUSEK, 
Proctors  for  Libellee  and  Claimant.     [50] 


In  the  District  Court  of  the  United  States  for  the 
Territory  of  Hawaii. 

No.  ,204. 

THE  UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

The  Steamship  "NANKING,"  Her  Engines, 
•Boilers,  Machinery,  Tackle,  Apparel,  Furni- 
ture, 

Libellee, 

and 

CHINA  MAIL  STEAMSHIP  COMPANY,  LIM- 
ITED, 

Owner  and  Claimant. 

Certifica,te  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 
Territory  of  Hawaii, — ss. 

I,  Wm.  L.  Rosa,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  and  Territory  of 
Hawaii,    do    hereby    certify    the    foregoing    pages, 
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numbered  from  1  to ,  inclusive  to  be  a  true  and 

complete  transcript  of  the  record  and  proceedings 
bad  in  said  court  in  the  above-entitled  cause,  as  the 
same  remains  of  record  and  on  file  in  my  office,  and 
I  further  certify  that  the  cost  of  the  foregoing  tran- 
script of  record  is  $16.35,  and  that  said  amount  has 
been  paid  to  me  by  the  appellants. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  court  this 
5th  day  of  April,  A.  D.  1922. 

[Seal]  WM.  L.  ROSA, 

Clerk  United   States  District  Court,   Territory  of 
Hawaii.     [51] 


[Endorsed] :  No.  3863.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  China 
Mail  Steamship  Company,  Limited,  a  Corporation, 
Owner  and  Claimant  of  the  Steamship  "Nanking," 
Her  Engines,  Boilers,  Machinery,  Tackle,  Apparel 
and  Furniture,  Appellant,  vs.  The  United  States  of 
America,  Appellee.  Apostles  on  Appeal.  Upon 
Appeal  from  the  United  States  District  Court  for 
the  Territory  of  Hawaii. 
Filed  April  19,  1922. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


No.  3863 
IN  THE 

United  States  Circuit  Court  of  Appeals 

FOR  THE 

NINTH  CIRCUIT 


CHINA  MAIL  STEAMSHIP  COMPANY,  LIM- 
ITED, a  Corporation,  Owner  and  Claimant  of  the 
Steamship  "NANKING",  her  Engines,  Boilers, 
Machinery,  Tackle,  Apparel  and  Furniture, 

Appellant, 
FS. 

THE  UNITED  STATES  OF  AMERICA, 

Appellee. 


BRIEF  FOR  APPELLANT 


Upon  Appeal  from   the   United  States  District   Court 
for  the  Territory  of  Hawaii. 


Smith,  Warren,  Stanley  &  Vitousek, 
L.  J.  Warren, 
R.  A.  Vitousek. 

Attorneys  for  Appellant. 

Filed  this day  of ...,  1923. 

F.  D.  MONCKTON,  Clerk. 

By ,  Deputy  Clerk. 
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No.    3863 

IN  THE  . 

United  States  Circuit  Court  of  Appeals 

FOR  THE 

NINTH  CIRCUIT 


CHINA  MAIL  STEAMSHIP  COMPANY,  LIM- 
ITED, a  Corporation,  Owner  and  Claimant  of  the 
Steamship  "NANKING",  her  Engines,  Boilers, 
Machinery,  Tackle,  Apparel  and  Furniture, 

Appellant, 
VS. 

THE  UNITED  STATES  OF  AMERICA, 

Appellee. 


BRIEF  FOR  APPELLANT 


Upon  Appeal  from  the  United  States  District  Court 
for  the  Territory  of  Hawaii. 


STATEMENT  OF  THE  CASE 

In  this  case  the  United  States,  by  the  District  Attor- 
ney, filed  its  libel  on  July  2nd,  1921,  in  admiralty  in 
the  United  States  District  Court  for  the  Territory  of 
Hawaii,  to  subject  the  steamship  "Nanking",  under 
four  separate  counts,  to  penalties  aggregating  $4000.00 
under  the  provisions  of  Section  10  of  Chapter  29  of 
the  Immigration  Act  of  Feb.  5,  1917,  (Sec.  4289-1/4  ee 
1919  Supp.  U.  S.  Comp.  Statutes— 39  Stat.  881)  on 
account  of  the  landing  of  four  Chinese  named  as 
jesus  Wong,  Manuel  Chan,  Ramon  Chon  and  Joaquin 
Lam,  at  Honolulu,  on  February  1st  or  2nd,  1921,  from 


the  said  ship,  which  time  and  place  had  not  been  des- 
ignated for  the  said  landing  by  the  immigration  offi- 
cers, and  asked  a  decree  for  the  amount  of  the  penalty, 
that  is  $1000.00  for  each  alien.  The  libel  also  alleged 
in  each  count  that  "in  the  opinion  of  the  Secretary  of 
Labor  of  the  United  States  it  is  impracticable  and 
inconvenient  to  criminally  prosecute  the  person,  owner, 
master,  officer  or  agent  of  said  steamship  "Nanking" 
for  the  "unlawful  landing"  of  the  alien.  (Record,  p.  4.) 
The  China  Mail  Steamship  Company,  Limited,  as 
owner  and  claimant  of  the  vessel,  filed  its  answer 
admitting  that  these  aliens  did  land  in  the  United 
States,  at  Honolulu,  without  having  actually  been  pre- 
vented therefrom  by  the  owners,  officers,  and  agents  of 
the  said  "Nanking",  but  denying  that  they  unlawfully 
permitted  such  landing  (Record,  21),  and  setting  up,  in 
defense,  that  these  men  escaped  from  the  vessel  not- 
withstanding the  taking  of  every  reasonable  and  proper 
precaution  to  prevent  any  alien  passengers  from  landing 
and  that  no  alien  or  Chinese  did  in  fact  leave  the  vessel 
except  over  the  gangway  and  then  only  upon  exhibiting 
proper  passes  issued  by  the  United  States  Inspector  of 
Immigration.  The  fraudulent  use  of  passes  is  also 
alleged,  as  well  as  the  issue  of  such  passes  or  permits 
for  more  than  one  person  whereby  any  number  of  per- 
sons less  than  the  whole  number  of  persons  stated 
therein  could  go  on  board  on  the  pass  and  the  full 
number  come  ofT — a  condition  which  rendered  it  im- 
possible for  the  steamship  company  to  prevent  a  pos- 
sible illegal  landing.  (Record,  pp.  22-24.)  The 
answer  also  alleges  that  the  said  Section  is  unconstitu- 
tional in  so  far  as  it  imposes  a  penalty  in  spite  of  every 
effort  to  prevent  the  inhibited  landing.  (Record, 
p.  24.)  The  answer  required  the  libellant  to  prove  the 
allegation  of  the  libel  that  in  the  opinion  of  the  Secre- 
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tary  of  Labor  it  was  impracticable  and  inconvenient 
to  criminally  prosecute  the  person,  owner,  master,  offi- 
cer or  agent  of  the  vessel.    (Record,  p.  21.) 

The  Libellant  filed  exceptions  to  the  answer  which, 
in  effect,  amount  to  the  claim  that  inasmuch  as  the 
actual  landing  of  these  aliens  was  admitted,  nothing 
else  is  material,  and  none  of  the  matters  set  up  in  the 
answer   constitute    a    defense.      (Record,    pp.    27-28.) 

The  case  was  tried  as  one  in  admiralty,  and  Court 
held  Section  10  to  be  constitutional,  and  sustained  the 
exception,  holding  that  the  answer  did  not  contain  a 
meritorious  defense  for  the  reason  that  under  the  act 
referred  to  the  duty  to  prevent  such  aliens  from  land- 
ing at  any  place  other  than  that  designated  by  the 
immigration  officials  is  made  absolute,  and  that  the 
various  changes  in  the  statute  on  the  subject  indicate 
that  Congress  intended  to  make  such  duty  absolute. 
(Record,  pp.  33-34.) 

The  Libellee  elected  not  to  amend  its  answer,  and 
the  court  by  decree  assessed  a  penalty  against  the  vessel 
in  the  sum  of  $4000.     (Record,  p.  35.) 

Section  10  of  Chapter  29  of  the  Immigration  Act  of 
Feb.  5th,  1917,  under  which  this  suit  was  instituted, 
reads  as  follows : 

"Sec.  That  it  shall  be  the  duty  of  every  person, 
including  owners,  officers,  and  agents  of  vessels  or 
transportation  lines,  or  international  bridges  or  toll 
roads,  other  than  railway  lines  which  may  enter  into  a 
contract  as  provided  in  section  twenty-three  of  this  Act, 
bringing  an  alien  to,  or  providing  a  means  for  an  alien 
to  come  to,  any  seaport  or  land  border  port  of  the 
United  States,  to  prevent  the  landing  of  such  alien  in 
the  United  States  at  any  time  or  place  other  than  as 
designated  by  the  immigration  officers,  and  the  failure 
of  such  person,  owner,  officer,  or  agent  to  comply  with 


the  foregoing  requirements  shall  be  deemed  a  mis- 
demeanor and  on  conviction  thereof  shall  be  punished 
by  a  fine  in  each  case  of  not  less  than  $200  nor  more 
than  $1000,  or  by  imprisonment  for  a  term  not  exceed- 
ing one  year,  or  by  both  such  fine  and  imprisonment; 
or,  if  in  the  opinion  of  the  Secretary  of  Labor  it  is 
impracticable  or  inconvenient  to  prosecute  the  person, 
owner,  master,  officer,  or  agent  of  any  such  vessel,  a 
"penalty  of  $1000  shall  be  a  lien  upon  the  vessel  whose 
owner,  master,  officer,  or  agent  violates  the  provisions 
of  this  section,  and  such  vessel  shall  be  libeled  therefor 
in  the  appropriate  United  States  Court." 

ERRORS  RELIED  UPON 

The  following  errors  have  been  assigned  (Record, 
pp.  40-47),  and  are  now  relied  upon  as  reasons  why 
the  decree  in  this  case  should  be  set  aside. 

1 

The  Court  erred  in  its  decision  that  by  virtue  of  the 
provisions  of  Section  10  of  the  Act  of  Congress  of  the 
United  States  approved  February  5,  1917,  entitled  "An 
Act  to  Regulate  the  Immigration  of  Aliens  to,  and  the 
Residence  of  Aliens  in,  the  United  States,"  it  was  and 
is  the  absolute  duty  of  every  person,  including  owners, 
officers,  and  agents  of  vessels  bringing  any  alien  to  any 
seaport  of  the  United  States  to  prevent  under  all  cir- 
cumstances the  landing  of  such  alien  in  the  United 
States  at  any  time  or  place  other  than  as  designated  by 
the  immigration  officers,  and  that  the  penalties  of  said 
section  will  apply  if  any  such  alien  has  in  fact  effected 
an  escape  from  such  vessel  without  the  knowledge  or 
consent  of  the  owner,  officers,  master  or  agents  thereof 
and  notwithstanding  such  owner,  officers,  master  and 
agents   may  have  exercised   due   diligence   and   taken 


every  reasonable  and  proper  precaution  to  prevent 
such  unauthorized  landing,  and  notwithstanding  such 
escape  may  have  been  effected  by  means  beyond  the 
reasonable  power  of  the  said  owners,  officers,  master 
and  agents  of  the  vessel  to  have  anticipated  and  pre- 
vented. 

2 

The  Court  erred  in  its  decision  that,  by  virtue  of  said 
section  10,  it  was  the  absolute  duty  of  the  owner,  offi- 
cers and  agents  of  the  said  steamship  "Nanking"  to 
have  prevented  the  aliens  named  in  the  libel  herein, 
to-wit,  Jesus  Wong,  Manuel  Chan,  Ramon  Chon  and 
Joaquin  Lam,  and  each  of  them,  from  landing  at  the 
port  of  Honolulu,  when  it  affirmatively  appears  by 
paragraph  VII  of  the  answer  of  the  claimant  herein 
that  the  said  aliens  in  fact  effected  an  escape  from  said 
vessel  against  the  will  and  intent  of  the  owner,  officers 
and  agents  of  said  vessel,  and  that  neither  the  master 
or  any  other  officer  or  agent  of  said  vessel  nor  the 
owner  thereof  either  knowingly  or  negligently  permit- 
ted the  landing  of  said  aliens  from  said  vessel,  and  that 
every  reasonable  and  proper  precaution  was  taken  and 
exercised  by  the  master  and  other  officers  and  the 
owner  of  said  vessel  to  prevent  any  alien  passengers 
from  leaving  said  vessel,  and  that  none  did  in  fact 
leave  or  escape  from  said  vessel  except  over  the  regular 
gangway  to  the  dock,  which  gangway  was  well  guarded 
by  the  master  and  agents  of  said  vessel  to  prevent  any 
and  all  aliens  from  leaving  said  vessel  without  exhibit- 
ing proper  passes  issued  by  the  Inspector  of  Immigra- 
tion at  Honolulu,  and  that  no  alien  did  in  fact  leave 
said  vessel  over  said  gangway  without  exhibiting  such 
pass,  and  notwithstanding  the  claimant  has  by  its 
answer  to  said  libel  alleged  and  offered  to  prove  that 
the  said  escapes  wxre  effected  by  the  fraudulent  and 


8 

improper  use  of  passes  theretofore  regularly  issued  by 
the  United  States  Inspector  of  Immigration  at  Hono- 
lulu in  the  manner  in  said  answer  set  forth. 


The  Court  erred  in  sustaining  exception  Number  3 
taken  and  filed  to  claimant's  answer  and  holding  that 
the  matters  and  things  alleged  in  paragraph  VII  of 
claimant's  answer  as  above  set  forth  do  not  state  a 
defense  to  said  libel. 

(The  matters  alleged  in  paragraph  VII  of  claimant's 
answer,  herein  referred  to,  are  quoted  as  follows: 

"That  the  said  four  alien  passengers  escaped  from 
the  said  vessel  against  the  will  and  intent  of  the  owner, 
officers  and  agents  of  the  vessel,  and  that  neither  the 
master  or  any  other  officer  or  agent  of  said  vessel  nor 
the  owner  thereof  either  knowingly  or  negligently  per- 
mitted the  landing  of  said  alien  Chinese  from  said 
vessel,  and  that  every  reasonable  and  proper  precaution 
was  taken  and  exercised  by  the  master  and  other  offi- 
cers and  the  owner  of  said  vessel  to  prevent  any  pas- 
sengers on  said  vessel  from  leaving  said  vessel,  and 
none  in  fact  did  leave  or  escape  from  said  vessel  except 
over  the  regular  gangway  to  the  dock,  which  gangway 
was  well  guarded  by  the  master  and  agents  of  said  ves- 
sel to  prevent  any  and  all  aliens  from  leaving  said  ves- 
sel without  exhibiting  proper  passes  issued  by  the  In- 
spector of  Immigation  at  Honolulu,  and  that  no  alien 
or  Chinese  passengers  did  in  fact  leave  said  vessel  over 
said  gangway  without  exhibiting  such  pass;  and  claim- 
ant is  informed  and  believes  and  therefore  alleges  and 
proposes  to  prove  in  this  cause,  that  the  said  escapes 
were  effected  by  the  fraudulent  use  of  passes  thereto- 
fore regularly  and  properly  issued  by  the  United  States 
Inspector  of  Immigration  at  said  Honolulu,  and  ap- 


proved  by  Castle  &  Cooke,  Limited   (the  then  agents 
for  said  steamship  company),  to  Chinese  residents  of 
Honolulu  having  lawful  business  on  the  vessels  of  said 
steamship  company,  which  fraudulent  use  consisted  in 
one  or  more  of  said  passes  (either  with  or  without  the 
connivance  of  the  legitimate  holders  thereof  therein 
named)    having  been   given   to   one   or  more   persons 
holding  his  or  their  own  proper  pass  or  passes,  who 
took  such  other  passes  on  board  the  vessel  and  there 
gave   such   other  passes   to   the   several    Chinese   who 
escaped,  thereby  enabling  said  escaping  Chinese  to  use 
said  passes  as  though  their  own,  by  falsely  impersonat- 
ing the  person  named  in  such  pass,  with  the  aid  of 
wearing  some  article  or  articles  of  wearing  apparel 
theretofore  surreptitiously  furnished  to  them  by  con- 
niving friends  or  agents  and  bearing  some  mark  denot- 
ing the  origin  or  purchase  thereof  in  Honolulu,  there- 
by passing  the  Immigration  Inspectors  and  guards  and 
the  guards  furnished  by  said  vessel  at  the  gangway  of 
the  vessel  as  Honolulu  residents  and  in  a  manner  be- 
yond the  power  of  said  steamship  company  to  have 
anticipated  and  prevented;    and  also,   as  claimant   is 
informed  and  believes,  and  proposes  to  prove  in  this 
cause,  passes  or  permits  were  occasionally  made  out  by 
the  Inspector  of  Immigration  at  Honolulu  for  more 
than  one  person  for  Chinese  of  Honolulu  desiring  to 
visit  on  board  vessels  in  port  and  it  would  therefore  be 
possible  and  easily  practicable  for  such  passes  to  be 
used  by  one  or  more  persons  less  than  the  whole  num- 
ber of  persons  mentioned  therein  in  boarding  any  ves- 
sel and  then  used  to  pass  from  the  ship  by  the  full 
number  of  persons   therein   mentioned;    and   that  on 
February    1,    1921,   while   said   steamship   "Nanking" 
was  in  port  at  Honolulu,  Chinese  visiting  them  from 
Honolulu  did  board  said  vessel,  over  the  regular  gang- 
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way  with  passes  issued  by  said  Immigration  Inspector, 
and,  while  claimant  cannot  allege  or  prove  with  cer- 
tainty that  any  such  double  passes  were  in  fact  then 
used,  claimant  nevertheless  alleges  that  the  existence  of 
such  a  situation  would  render  possible  the  illegal  land- 
ing of  alien  passengers,  notwithstanding  all  efforts  of 
the  steamship  company  to  prevent  the  same.") 

4 

The  Court  erred  in  its  refusal  to  find  and  hold  that 
in  so  far  as  the  said  section  10  purports  to  make  punish- 
able as  an  ofifense  any  failure  of  the  owners,  officers  or 
agents  of  any  vessel  to  prevent  the  landing  of  an  alien 
in  the  United  States  at  any  time  or  place  other  than  as 
designated  by  the  immigration  officers,  notwithstand- 
ing the  exercise  by  them  of  all  due  and  reasonable  care 
and  efforts  to  prevent  such  landing,  notwithstanding 
circumstances  beyond  the  reasonable  power  of  the 
owner,  officers,  master  or  agents  of  the  vessel  to  foresee 
and  prevent,  and  without  any  negligence  or  any  knowl- 
edge thereof  the  same  is  unreasonable,  harsh  and  op- 
pressive, and  is  illegal  and  unconstitutional. 

5 

The  Court  erred  in  holding  that  the  answer  of  the 
claimant  fails  to  disclose  a  meritorious  defense  to  said 
libel. 

6 

The  Court  erred  in  sustaining  exception  number  4 
taken  and  filed  to  claimant's  answer. 

(Exception  4,  here  referred  to,  is  quoted  as  follows: 

'*4.    That  the  allegations  of  Article  VIII   of   said 

answer  are  wholly  insufficient  and  state  no  facts  upon 

which  to  base  and  sustain  the  claim  that  Section   10, 

Chapter  29,  of  the  Act  of  February  5,  1917,  is  illegal 
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and  unconstitutional,  and  that  the  allegations  of  said 
Article  VIII  state  only  the  conclusion  of  the  pleader." 

Article  VIII  of  claimant's  answer,  so  referred  to  in 
libellant's  exception  4,  is  quoted  as  follows: 

"That  in  so  far  as  section  10  of  Chapter  29  of  the 
Act  of  February  5,  1917,  relating  to  Immigration  as- 
sumes or  may  be  construed  to  make  punishable  as  an 
offense  any  failure  of  the  owners,  officers  or  agents  of 
any  vessel  to  prevent  the  landing  of  an  alien  in  the 
United  States  at  any  time  or  place  other  than  as  desig- 
nated by  the  Immigration  officers,  notwithstanding  the 
exercise  by  them  of  all  due  and  reasonable  care  and 
efforts  to  prevent  such  landing,  notwithstanding  cir- 
cumstances beyond  the  reasonable  power  of  the  owner, 
officers,  master  or  agents  of  the  vessel  to  foresee  and 
prevent,  and  without  any  negligence  or  any  knowledge 
thereof,  the  same  is  unreasonable,  harsh  and  oppres- 
sive, and  is  illegal  and  unconstitutional.") 

7 

The  Court  erred  in  having  made  and  entered  the 
decree  in  said  cause  on  the  17th  day  of  November, 
1921,  that  the  said  vessel  "Nanking,"  her  engines,  boil- 
ers, machinery,  tackle,  apparel  and  furniture,  are  liable 
to  a  penalty  in  the  sum  of  four  thousand  dollars,  or  any 
penalty,  to  be  paid  to  the  libellant,  and  that  the  libel- 
lant  do  have  and  recover  from  said  libellee,  the  steam- 
ship "Nanking",  her  engines,  etc.,  the  said  sum,  or  any 
sum. 

8 

The  Court  erred  in  having  made  and  entered  the 
decree  in  said  cause  on  the  17th  day  of  November, 
1921,  decreeing  that  the  libellant.  United  States  of 
America,  do  have  and  recover  from  said  libellee,  the 
steamship  "Nanking,"  her  engines,  boilers,  machinery. 
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tackle,  apparel  and  furniture  the  sum  of  four  thousand 
dollars,  in  that  said  sum  so  decreed  is  excessive,  and  the 
amount  thereof  is  not  warranted  by  the  facts  as  set 
forth  in  the  pleadings. 

19 

The  Court  erred  in  rendering  and  entering  said 
decree  without  having  required  the  libellant  to  prove 
the  allegations  set  forth  in  paragraph  6  of  each  of  the 
several  counts  of  said  libel,  that  in  the  opinion  of  the 
Secretary  of  Labor  it  was  or  is  impracticable  or  incon- 
venient to  prosecute  the  person,  owner,  master,  officer, 
or  agent  of  said  vessel  for  the  alleged  violation  of  said 
section  10. 

20 

The  Court  erred  in  rendering  and  entering  said 
decree  without  having  required  the  libellant  to  prove, 
in  each  of  the  four  cases  set  forth  in  the  separate  counts 
of  said  libel,  that  it  was  in  fact  impracticable  and  in- 
convenient to  prosecute  the  person,  owner,  master,  offi- 
cer or  agent  of  said  vessel  for  the  alleged  violation  of 
said  section  10. 

ARGUMENT 

There  are  several  principal  points  or  principles 
contended  for  by  the  appellant. 

First:  Looking  at  Section  10  of  the  Immigration 
Act  of  February  5,  1917,  from  the  Government's 
standpoint  that  it  controls  the  case  in  hand,  it  is  con- 
tended: 

(1)  That  Section  10  should  not  be  taken  as  impos- 
ing an  absolute  duty,  in  any  event, — figuratively 
"though  the  heavens  fall", — to  prevent  an  alien  from 
escaping  from  a  vessel,  and,  on  an  escape,  as  imposing 
a  penalty  notwithstanding  every  effort  made  and  all 
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due  diligence  exercised  to  prevent  it,  even  in  the  face 
of  conditions  which  were  created  by  the  Immigration 
officials  themselves,  and  which  were  sufficient  to  defeat 
and  render  ineffectual  the  efforts  so  made  by  the  ves- 
sel to  carry  out  the  law. 

(2)  That  if  Section  10  must  be  regarded  as  impos- 
ing such  an  absolute  duty,  despite  earnest  efforts  to 
comply  with  its  terms,  and  a  penalty  imposed  if  an 
alien  then  escapes  and  gets  ashore,  it  is  unconstitu- 
tional. 

Second:  The  case  of  the  libellant  was  not  made  out, 
inasmuch  as  any  right  to  sue  civilly  under  Section  10 
was  dependent  upon  a  showing  that  it  was  for  some 
reason  impracticable  and  inconvenient  for  the  Govern- 
ment to  prosecute  the  person,  owner,  master,  officer  or 
agent  of  the  vessel,  or  at  least  upon  some  evidence  to 
support  the  allegation  of  the  libel  that  "in  the  opinion" 
of  the  Secretary  of  Labor  it  was  impracticable  and 
inconvenient  so  to  do, — this  allegation  not  being  among 
those  admitted  by  the  libellee  and  proof  thereof  being 
called  for  by  its  answer,  and  nothing  having  been 
offered  to  show  that  the  Secretary  of  Labor  ever  enter- 
tained or  expressed  any  opinion  whatever. 

Third:  The  fines  imposed  aggregating  $4000.  were 
grossly  excessive,  in  contravention  of  our  Constitution. 

Fourth  :  That  aside  from  all  of  the  foregoing  con- 
siderations, the  decision  cannot  be  supported  for  the 
entirely  separate  reason  that  the  Immigration  Act  of 
February  5,  1917,  of  which  Section  10  is  a  part,  does 
not  apply  to  this  case,  because  the  offense  comes  under 
the  Chinese  Exclusion  Act  (Act  of  May  6,  1882, 
22  Stat.  L.  58,  and  its  amendments),  for  which  reason 
the  court  had  no  jurisdiction  to  entertain  a  suit  under 
section  10  in  this  case. 

Discussing  the  foregoing  points  seriatim: 


14 

First:  As  to  the  issue  of  "absolute  duty"  to  prevent 
a  landing: 

It  is  recognized  that  Section  10  of  the  Act  of  Febru- 
ary 5,  1917,  has  taken  the  place  of  Sec.  18  of  the  Act 
of  February  20,  1907,  in  which,  on  the  same  subject, 
the  word  "failure"  was  preceded  by  the  word  "neg- 
lect", so  that  it  provided: 

"It  shall  be  the  duty  of  the  owners,  officer,  or  agents 
of  any  vessel  *  *  *  to  prevent  the  landing  of  such 
alien  *  *  *  at  any  time  or  place  other  than  as  desig- 
nated by  the  immigration  officers,  and  the  negligent 
failure  of  any  such  owner,  officer  or  agent  to  comply 
with  the  foregoing  requirements  shall  be  deemed  a 
misdemeanor." 

But,  before  discussing  the  law,  we  wish  to  indicate 
the  facts,  as  set  up  in  claimant's  answer  and  which,  on 
the  issue  presented  by  the  exceptions  to  the  answer,  the 
court  will  assume  to  be  true. 

The  matters  set  up  in  the  present  case,  as  a  defense 
on  the  merits,  have  already  been  set  out  on  pages  8 
to  10  of  this  brief  under  the  statement  of  error  No.  3, 
and  twice  in  the  printed  record,  i.e. — on  pages  22-24  in 
claimant's  answer,  and  again  as  quoted  at  length  in  the 
judge's  decision  on  pages  30-32.  This  defense,  which 
claimant  has  oflered  to  prove,  was,  in  eflect: 

(a)  That  these  four  men  escaped  against  the  will 
and  intent  of  the  owner,  master,  etc.,  of  the  vessel; 

(b)  That  their  landing  at  Honolulu  was  not  know- 
ingly or  negligently  permitted; 

(c)  That  every  reasonable  and  proper  precaution 
was  taken  whereby  no  passengers  in  fact  left  or  escaped 
from  the  vessel  unless  by  passing  over  the  regular  gang- 
way to  the  dock,  which  was  well  guarded  by  the  vessel 
to  prevent  all  aliens  leaving  the  vessel  except  on 
"proper  passes  issued  by  the  Inspector  of  Immigration 
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at  Honolulu"  and  that  "no  alien  or  Chinese  passenger 
did  in  fact  leave  said  vessel  over  said  gangway  without 
exhibiting  such  pass"; 

(d)  That  a  pass  system  existed  in  Honolulu  under 
which  it  was  possible  for  Immigration  Office  passes, 
regularly  issued  to  Chinese  residents,  to  be  fraudulently 
used,  by  being  sent  on  board  by  another  pass  holder 
and  then  used,  coupled  with  false  impersonation  and 
disguise,  to  pass  their  apparently  proper  holders  out  of 
the  vessel  ^'thereby  passing  the  Immigration  Inspectors 
and  guards  and  the  guards  furnished  by  said  vessel  at 
the  gangway  of  the  vessel  as  Honolulu  residents  and  in 
a  manner  beyond  the  power  of  said  Steamship  Com- 
pany to  have  anticipated  and  prevented"; 

(e)  That  the  Inspector  of  Immigration  occasionally 
issued  passes  for  more  than  one  Chinese  person — 
(may  we  say  here,  "Ching  Lee  and  party  of  three"  for 
example),  so  that  one  or  two  could  go  on  board,  and 
two  or  three  or  four  come  off, — this  being  a  condition 
asserted  and  proposed  to  be  proved  in  defense,  though 
proof  that  these  escapes  were  actually  accomplished 
by  the  use  of  such  double  passes  may  not  be  obtainable. 

And  here  we  wish  to  make  it  clear  that  the  answer 
leaves  no  room  for  any  query  of  why,  if  the  pass  sys- 
tem were  subject  to  such  abuses,  could  it  not  have  been 
avoided  by  care  in  that  regard?  It  cannot  be  inferred 
that  the  abuses  were  known  at  the  time.  Had  they  been 
known  it  is  conceded  they  might  have  been  looked  for 
and  perhaps  prevented.  We  say  perhaps,  even  here, 
for  it  would  be  hard  to  hold  the  steamship  responsible 
for  a  condition  created  and  maintained  by  the  Immi- 
gration office.  But  the  answer  unqualifiedly  states  that 
the  fraudulent  use  of  passes  was  done  "in  a  manner 
beyond  the  power  of  said  steamship  company  to  have 
anticipated   and   prevented"    (Record,   p.    23),   which 
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sufficiently  negatives  any  idea  of  knowledge  at  the  time 
that  such  a  scheme  was  being  worked.  Were  any  new 
cases  of  the  kind  to  occur,  there  would  be  room  for 
question,  on  the  fact  of  knowledge  of  such  possible 
escapes  by  that  method,  whether  any  further  escapes 
might  not  be  anticipated  and  prevented. 

We  have  not  only  an  affirmative  showing  of  an 
escape  in  spite  of  all  vigilance  of  the  vessel's  people  to 
prevent  it,  but  a  showing  also  of  a  condition  created  by 
the  Government  itself  in  the  matter  of  passes  which 
opened  and  maintained  an  avenue  which  the  vessel's 
people  could  not  well  have  closed,  and  which  having 
been  open,  in  all  probability  was  used  by  the  Chinese 
who  escaped. 

The  argument  of  absolute  liability  would  make  this 
all  immaterial;  it  would  mean  that  if  an  alien  escapes, 
no  matter  how  or  under  what  conditions,  though  the 
own  fault  of  the  immigration  officers,  the  owner,  mas- 
ter, agent,  (etc.)  of  the  vessel  are  all  criminally  liable 
and  subject  to  imprisonment,  and  the  vessel  civilly 
liable  to  seizure  and  sale;  and  though  a  master  might 
himself  be  beaten  into  insensibility  while  trying  to  pre- 
vent an  escape,  he  would  remain  liable  to  punishment 
even  by  imprisonment, — for  the  law  says  so.  It  is  no 
answer  to  say  that  such  a  punishment  in  such  a  case 
would  never  be  inflicted.  It  could  be,  if  the  absolute 
duty  exists.  If,  by  judicial  clemency,  only  the  least 
possible  fine  were  imposed,  would  the  principle  be  dif- 
ferent? Either  would  be  punishment, — right  or  wrong 
in  principle.  And  then,  on  like  facts  as  to  efforts  to 
keep  the  law,  without  success,  the  same  theory  of  abso- 
lute duty  would,  on  a  mere  ''opinion",  so  change  the 
case  as  to  require  the  heaviest  fine  against  the  vessel. 

Except  for  the  "Coamo"  case,  hereinafter  mentioned, 
we  have  been  unable  to  find  any  decision  directly  under 
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the  present  Section  10.  The  case  of  Hackfeldv.  United 
States,  197  U.  S.  442,  49  L.  Ed.  826,  involved  a  con- 
struction of  the  word  "neglect"  as  used  in  Section  10  of 
the  Act  of  March  3,  1891  (26  Stat,  at  L.  1084,  ch.  551), 
where  the  provision  was  that  if  any  master,  agent,  etc., 
''shall  refuse  to  receive  back  on  board  the  vessel  such 
aliens"  (destined  for  deportation)  "or  shall  neglect  to 
detain  them  thereon,  or  shall  refuse  or  neglect  to  return 
them  to  the  port  from  which  they  came"  (etc.).  The 
low^er  court  had  found  the  vessel  owner  guilty  of  hav- 
ing "refused  and  neglected"  to  return  two  Japanese 
immigrants,  ordered  deported,  but  who  escaped. 
There,  the  government  contended  that  the  statute  im- 
posed "the  absolute  duty"  of  returning  the  immigrants, 
and  that  the  word  "neglect"  was  equivalent  to  "fail"  or 
"omit",  and  the  return  was  required  at  all  hazards. 
The  court  regarded  the  word  "neglect",  as  used,  as 
capable  on  the  one  hand  of  meaning  a  failure  or  omis- 
sion through  carelessness  or  disregard, — "a  want  of 
such  attention  to  the  nature  and  probable  consequences 
of  the  act  or  omission  as  a  prudent  man  ordinarily 
bestows  in  acting  in  his  own  concerns," — and  also  as 
equivalent  to  "fail"  or  "omit," — depending  upon  the 
connection  in  which  it  is  used.  Treating  it  as  a  highly 
penal  statute  the  former  meaning  was  adopted  as  appli- 
cable, on  the  assumption  that  if  it  were  intended  to 
make  the  owner  or  master  "an  insurer  of  the  absolute 
return  of  the  immigrant,  at  all  hazards,  except  when 
excused  by  vis  major,  or  inevitable  accident",  Congress 
"would  have  affixed  the  penalty  in  cases  wherein  the 
owner  or  master  omitted  or  failed  to  safely  return 
the  immigrant  illegally  brought  here,  or  provided 
some  punishment  for  the  person  who  had  so  far  com- 
plied with  the  terms  of  the  statute  as  to  receive  the 
immigrant  on  board  his  vessel  but  had  permitted  the 
escape,  either  with  or  without  fault  on  his  part." 
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We  realize  that  this  tends  toward  the  view  that  the 
amendment  of  Section  10,  by  dropping  out  of  the  word 
"negligent"  from  the  couplet  "negligent  failure",  leav- 
ing "failure"  alone  referring  back  to  the  duty  "to  pre- 
vent". Congress  did  thereby  intend  to  make  the  duty 
absolute.  But  nowhere  has  it  been  decided  that  such 
an  absolute  duty  would  exist  at  all  hazards  or  that  such 
a  statute  would  be  valid  to  apply  the  penalty  in  the 
face  of  circumstances  which  we  submit  place  the  pres- 
ent case  on  a  par  with  the  exception  indicated  in  the 
Hackfeld  case  where  the  words  "at  all  hazards"  would 
have  to  be  qualified  by  the  words  "except  when  excused 
by  vis  major,  or  inevitable  accident."  And  if  the  con- 
ditions in  this  case  were  such,  caused  by  the  immigra- 
tion officials  themselves,  that,  on  the  facts  of  the  answer, 
they  afforded  the  only  channel  for  the  escape  of  the 
men  from  the  vessel,  then  the  escape  was,  equally  as 
VIS  major,  beyond  the  vessel's  power  to  have  prevented. 
We  submit  that  the  facts  cannot  be  disregarded  in  such 
a  case  as  this. 

Take  the  same  law  as  contained  in  Sec.  18  of  the  Act 
of  March  3,  1903  (32  Stat.  L.  ch.  1012),  where, 
although  it  first  prescribed  a  duty  "to  adopt  due  pre- 
cautions to  prevent"  the  landing  of  an  alien,  the  fur- 
ther provision  was,  "and  any  such  owner  .  .  .  who 
shall  land  or  permit  to  land  any  alien  at  any  time  or 
place  other  than  that  designated  by  the  immigration 
officer,  shall  be  deemed  guilty"  (etc.).  In  the  case 
of  Frank  Waterhouse  &  Co.  V.  United  States,  159  Fed. 
876,  the  defendants  were  charged  with  a  violation  of 
the  separate  section  as  to  "refusal  or  neglect"  to  return 
an  alien  to  be  deported,  but  the  court  quoted  Section  18 
as  bearing  on  the  point  of  whether  the  "refusal  or 
neglect"  to  return  a  man  ordered  deported  would  be 


19 

proved  if  a  landing  contrary  to  Section  18  were  shown, 
and  held  that,  as  to  Section  18,  "the  evidence  did  not 
tend  in  any  degree  to  show  that  the  master  or  any  other 
officer  of  the  vessel  .  .  .  permitted  or  in  any  way  con- 
nived at  Schmitz's  desertion."  There  an  alien  seaman 
had  deserted.  The  words  "who  shall  land  or  permit  to 
land"  are  in  meaning  the  same  as  "fail  to  prevent." 

If  the  duty  to  prevent  landing  were  absolute,  to  what 
would  it  lead? 

We  find  it  said,  in  Hackfeld  V.  United  States,  197 
U.  S.  442,  49  L.  ed.  826,  831,  that  if  the  duty  were 
absolute,  at  all  hazards,  the  steamship  companies 
"would  doubtless  claim  the  right  to  use  all  the  force 
necessary  to  avoid  the  penalty";  and  it  would  be  diffi- 
cult to  see  how  it  could  be  done  "without  such  confine- 
ment or  imprisonment  as  may  result  in  great  hardship 
to  that  class  of  individuals  who  may  themselves  have 
no  intention  to  violate  any  law  of  this  country."  We 
add  that  it  is  inconceivable  that  Congress  could  pass  a 
law  which  would  practically  compel  vessel  owners  to 
imprison  or  even  chain  up  all  aliens  on  the  vessels,  on 
arrival  at  every  American  port,  until  permitted  by  the 
immigration  authorities  to  land,  regardless  of  class,  sex, 
age  or  any  other  conditions,  on  penalty  of  being  held 
to  criminal  liability  for  failure  //  but  one  escapes.  The 
vessel  would  be  subject,  we  think,  to  staggering  liabil- 
ity to  those  so  treated  without  justification  of  probably 
cause, — which  couldn't  be  shown  in  ninety-nine  cases 
out  of  a  hundred.  Let  it  be  so  held,  and  we  need  little 
more,  added  to  the  myriad  of  burdens  and  liabilities  of 
vessel  owners  under  the  American  flag,  to  drive  our 
ships  out  of  business.  It  would  be  too  perilous  to  sub- 
ject the  enterprise  to  the  Scylla  on  the  one  hand  of 
fines  and  penalties  (and  possible  imprisonment)  when 
aliens  escape  in  spite  of  all  just  precautions,  and  the 
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Charybdis  on  the  other  of  possible  bankruptcy  from 
damage  suits  by  passengers  whose  legal  rights  would 
be  infringed  by  such  gross  abuse  of  their  liberty. 

The  United  States  Government  is  progressing  to- 
ward a  heavy  repression  of  foreign  commerce  by  the 
growing  practice  of  penalizing  vessels  and  owners  and 
masters  for  things  they  themselves  strive  unceasingly 
and  honestly  to  prevent  in  the  way  of  unauthorized 
landing  of  aliens  and  proscribed  commodities.  A  sane 
constitutional  interpretation  and  administration  of  law 
will  help  the  situation.  As  it  is,  this  case  now  before 
the  Court  shows  how  co-operation  by  vessel  owners  in 
all  good  effort  to  keep  the  law  can  be  penalized,  and 
we  submit  that  it  would  be  penalized  in  this  case  if  this 
decision  stands. 

It  is  submitted  that  the  errors  assigned  as  Nos.  1  to  7, 
both  inclusive,  are  well  founded,  and  the  decision 
should  be  set  aside. 

Second:  The  fines  were  not  legally  imposed,  be- 
cause the  essential  condition  precedent  to  the  filing  of 
any  suit  in  rem  was  not  shown.  The  provision  for  a 
lien  on  the  vessel  for  a  penalty  of  $1000.  is  new,  and  it 
is  alternate  to  the  criminal  side  of  the  section.  This 
statute  says  that  on  its  one  side  is  an  offense,  criminal  in 
its  nature,  punishable  by  fine  or  imprisonment,  for 
which  the  fine  may  be  as  severe  as  $1000.  or  as  low  as 
$200.  Will  it  be  held  that  it  vests  in  the  Secretary  of 
Labor  the  power,  by  a  mere  mental  conception  of  his 
own  as  to  what  constitutes  convenience  or  practicabil- 
ity, to  cut  ofif  all  degrees  of  punishment  and  require 
the  maximum  fine  against  the  vessel, — whatever  exten- 
uating circumstances  there  may  have  been  which,  in 
the  criminal  proceeding  might  in  common  justice  cry 
aloud,  with  success,  for  the  minimum  fine? 

The   libel   alleges,   in   paragraph   6  of   each   count, 
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"That  in  the  opinion  of  the  Secretary  of  Labor  of  the 
United  States  it  is  impracticable  and  inconvenient  to 
criminally  prosecute  the  person,  owner,  master,  officer 
or  agent"  (etc.).  The  answer  calls  upon  the  libellant 
to  prove  that  allegation  (Record,  p.  21).  It  was  not 
proved  in  this  case.  Unquestionably  the  statute  makes 
the  civil  remedy  of  a  $1000.  fine  as  a  lien  on  the  vessel 
entirely  dependent  upon  the  alternate  stated.  Other- 
wise the  civil  remedy  would  be  unauthorized.  Is  that 
alternate  dependent  upon  facts  as  to  impracticability  or 
upon  an  opinion  on  that  subject?  Practicability  means 
practicability  on  the  facts.  It  would  imply,  at  least, 
that  the  Secretary  would  consider  and  determine  the 
matter  in  a  practical  and  not  a  merely  arbitrary  way, — 
precisely  as  discretion  lodged  in  a  court  means  judicial 
discretion, — and  while  the  matter  ought  to  depend 
upon  such  things  as  whether  or  not  the  vessel  was  a 
"tramp"  or  made  regular  recurring  calls  at  a  local  port 
convenient  for  access,  etc.,  and  whether  or  not  the 
owner  resided  conveniently  near,  or  there  were  an 
agent  in  reach,  or  something  that  would  give  at  least 
a  little  color  for  or  against  a  reasonable  supposition 
that  the  vessel  itself  might  be  the  only  means  of  secur- 
ity for  a  fine  and  should  be  held  safely  from  escape,  we 
may  assume  that  the  decision  of  the  Secretary  on  the 
question  would  not  be  open  to  question. 

The  word  "opinion"  as  here  used,  should  not  be 
interpreted  in  a  light  or  arbitrary  sense,  nor  should  the 
"opinion"  be  arrived  at  in  a  whimsical  manner,  nor 
just  because  the  government  might  assume  the  ship 
would  have  no  defense  and  the  person  would.  The 
Secretary  should  have  the  facts  before  him  and  arrive 
at  his  opinion  in  a  judicial  manner.  Among  other  defi- 
nitions, Webster's  New  International  states  that  "opin- 
ion" is  "settled  judgment  in  regard  to  any  point,  *  *  * 
a  notion  or  conviction  founded  on  probable  evidence." 
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In  the  instant  case  it  is  to  be  noted  that  the  govern- 
ment in  its  said  allegation  does  not  follow  the  statute 
but  alleges  that  it  is  impracticable  and  inconvenient  to 
"criminally"  prosecute.  Does  it  mean  that  it  is  im- 
practicable or  inconvenient  to  prosecute  the  person,  or 
that  it  is  impracticable  or  inconvenient  to  secure  a  con- 
viction? Every  trial  of  every  kind  is  probably  an  in- 
convenience in  some  manner  but  certainly  it  is  not  with 
any  such  thought  that  Congress  used  the  word. 

But,  if  we  regard  the  statute  as  making  the  alternate 
proceeding  against  the  vessel  depend,  not  on  the  fact 
of  impracticability  or  inconvenience,  but  on  the  mere 
opinion  of  the  Secretary, — whatever  the  facts  or  the 
reasonableness  thereof, — then,  doubtless,  his  opinion 
alone  would  be  sufficient  to  establish  the  Government's 
right  to  proceed  on  the  civil  side  of  this  statute. 

But  are  we  to  suppose  that  even  that  opinion  does 
not  have  to  be  shown  as  having  been  entertained  and 
manifested  in  some  way  capable  of  proof?  Is  the  civil 
action,  so  conditioned,  to  lie,  and  judgment  be  had,  on 
an  unproved  opinion? 

In  the  case  of  Waterhouse  Co.  V.  United  States,  159 
Fed.  876,  879,  the  complaint  included  an  allegation 
''that  the  Secretary  of  Commerce  and  Labor  had 
ordered,  directed  and  decided"  that  an  alien  was  not 
entitled  to  land  and  should  be  deported.  No  evidence 
was  offered  to  sustain  this  allegation  except  a  statement 
by  a  witness  that  "after  the  arrest  of  this  alien  on  the 
warrant  of  the  Secretary  of  Commerce  and  Labor, 
*  *  *  a  written  notice  was  served  upon  the  ship's  offi- 
cers, and  *  *  *  *  upon  Frank  Waterhouse  &  Co." 
(the  vessel's  agent).  The  court,  regarding  the  notice 
as  apparently  a  demand  on  the  vessel  to  take  back  the 
immigrant,  held  "we  cannot,  upon  this  evidence,  deter- 


23 

mine  what  action  the  Secretary  of  Commerce  and 
Labor  took  in  this  case." 

It  is  submitted  that  the  errors  assigned  as  Nos.  19 
and  20  should  therefore  be  held  well  founded, — cer- 
tainly error  No.  19. 

Third:  The  fine  of  $1000.  in  each  case  was  grossly 
excessive  and  in  contravention  of  Article  VIII  of  the 
Constitution. 

Here  is  a  statute  which  on  its  criminal  side  allows  a 
minimum  fine  of  $200.  and  fixes  a  maximum  of  $1000. 
The  whole  reason  for  minimum  and  maximum  punish- 
ments rests  upon  the  legal  theory  that,  considering  the 
object  to  be  accomplished  and  the  fact  that  latitude 
should  be  allowed  by  which  the  court,  in  the  exercise 
of  a  sound  discretion  and  judgment,  may  temper  the 
punishment  to  fit  the  particular  case, — applying  the 
maximum  where  the  conceivably  worst  features  of  an 
offense  are  involved, — wilfulness,  repeated  offenses, 
aggravating  circumstances,  vicious  or  wicked  intent, 
etc.,  on  the  one  hand,  and  extenuating  circumstances, 
etc.,  on  the  other  hand. 

There  is  no  reason  why  the  fine  should  be  in  a  vari- 
able amount  and  the  penalty  in  a  fixed  amount.  The 
civil  penalty  cannot  be  assessed  unless  the  first  part  of 
the  section  is  violated,  and  if  any  reason  should  exist 
why  the  fine  for  the  crime  should  be  less  than  $1000. 
the  same  reason  would  exist  for  the  civil  penalty  to  be 
less  than  $1000. 

Treated  on  the  criminal  side  of  this  statute,  it  would 
bt  rank  injustice,  to  the  normal  mind,  to  impose  a 
$1000.  fine  in  each  case  on  the  facts  set  up  in  the 
answer.  A  $200.  fine  would  meet  every  demand  of 
justice.  No  element  is  present  requiring  a  reformative 
effect  of  punishment, — the  very  non-necessity  of  it  being 
outstanding. 
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And  on  an  "opinion"  of  the  Secretary,  sound  or  un- 
sound, and  which  does  not  assume  a  consideration  by 
him  of  the  merits  of  the  case  itself,  the  whole  range 
for  gauging  the  fine  to  fit  the  circumstances  of  the 
case  is  swept  away  by  the  single  specification  of  a 
$1000.  fine  against  the  vessel, — i.e.,  against  its  owner. 
Under  the  circumstances  of  this  case  a  fine  of  $1000. 
on  the  criminal  side  of  this  statute  would  shock  the 
sense  of  fairness  in  the  ordinary  man,  and  it  loses  noth- 
ing in  this  regard  by  being  imposed  on  the  civil  side. 
In  McMahon  V.  State,  97  N.  W.  1035,  70  Neb.  722,  it 
was  held  that  a  penalty  so  excessive  as  to  shock  the 
sense  of  mankind  is  unconstitutional  on  that  ground. 

It  is  further  submitted  that  under  the  circumstances 
of  this  case  the  imposition  of  a  total  fine  of  $4000.  was, 
by  the  fact  of  cumulation  of  the  single  fines,  more  dis- 
tinctly violative  of  the  inhibition  against  excessive 
fines.  This  case  is  diflferent  in  principle  from  one 
where  every  day  of  continuance  of  an  unlawful  condi- 
tion or  failure  of  duty  may  fairly  be  treated  as  a  sep- 
arate ofTense,  and  different  from  a  case  where  there 
were  a  series  of  separate  acts  each  violative  of  law. 

Here  all  of  these  four  men  escaped, — whether  in  a 
body  at  one  time  or  separately  at  different  times  can- 
not be  presumed,  either  way.  Did  the  vessel's  people 
"fail"  in  vigilance  once,  or  four  separate  times? 

Although  we  find  that  Section  10,  before  us,  uses 
language  on  its  criminal  side  to  provide  a  penalty  "in 
each  case",  we  submit  that  this  is  not  carried  out  on  its 
civil  remedy  side,  where  the  remedy  and  the  penalty 
of  $1000.  on  the  vessel  is  a  different  one  from  that  pre- 
scribed on  the  criminal  side,  and  while  we  may  con- 
ceive that  one  violative  act  might  result  in  the  simul- 
taneous landing  of  more  than  one  alien,  we  find,  on  the 
civil  side,  only  a  provision  for  a  penalty  and  lien  on 
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the  vessel  "whose  owner,  master,  officer  or  agent  vio- 
lates the  provisions  of  this  section," — a  single  penalty 
capable  of  being  taken  as  applying  to  a  one  or  more 
landings  through  one  violative  act.  In  other  words,  the 
vessel  is  responsible  for  one  penalty  of  $1000.  as  an 
alternate  to  any  number  of  prosecutions  of  the  persons 
who  individually  or  collectively  were  responsible  for 
one  common  failure  or  shared  in  the  failure;  and  we 
submit  that  where  the  failure  was,  as  far  as  known,  as 
well  due  to  one  act  of  failure  (and  if  more  than  one  the 
prosecution  would  have  to  prove  it),  there  is  no  mani- 
fest intent  that  the  word  "violates",  on  the  civil  side  of 
the  section,  has  reference  to  anything  more  than  a  gen- 
eral failure  on  the  criminal  side.  If  more  than  one 
violative  act  or  violative  condition  were  shown,  or  a 
condition  showing  existence  of  an  understanding  by 
the  "offender"  that  he  was  "landing"  four  men  and  yet 
went  ahead  with  it,  there  might  be  four  cases,  although 
simultaneous,  as  in  the  case  of  Grant  Bros.  Construction 
Co.  V.  United  States,  232  U.  S.  647,  58  L.  Ed.  776, 
where  there  was  an  affirmative  bringing  in  of  several 
aliens  simultaneously.  Our  case  is  rather  like  that  of 
United  States  V.  N.  Y.  Central  &  H.  R.  Co.,  232  Fed. 
179,  where  but  one  penalty  was  attached  because  there 
was  but  one  single  act  of  solicitation  (under  the  con- 
tract labor  law)  of  alien  immigration  although  several 
aliens  responded  on  the  strength  of  the  one  offer  of 
employment, — although  the  statute  said  that  ''for  every 
violation  of  the  provisions  of  section  four  of  this  act, 
the  persons,  partnership,  company  or  corporation  vio- 
lating the  same  by  knowingly  assisting,  encouraging  or 
soliciting  the  immigration  or  importation  of  any  con- 
tract laborer  into  the  United  States  shall  forfeit  and 
pay  for  each  such  offense  the  sum  of  one  thousand  dol- 
lars", and  where  the  statute  further  expressly  provided 
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that  "separate  suits  may  be  brought  for  each  alien  thus 
promised  labor  or  service  of  any  kind".  This  case  was 
affirmed  in  239  Fed.  130. 

And  again,  in  the  case  of  United  States  V.  Interna- 
tional Silver  Co.,  255  Fed.  694,  it  was  similarly  held 
that  but  one  penalty  could  be  recovered  where  there 
was  a  single  act  of  violation,  following  the  case  in 
232  Fed.   179,  supra. 

To  illustrate,  suppose  four  aliens  were  being 
guarded  by  the  vessel's  officers  and  for  this  purpose 
detained  in  a  room  on  the  dock  under  lock  and  key, 
and  that  some  member  of  the  crew,  say  after  serving 
meals  to  the  men,  should  inadvertently  fail  to  lock  the 
door  and  left,  supposing  the  latch  had  caught,  while 
in  fact  it  had  not,  and  the  men  on  discovering  this  had 
made  their  escape  in  a  body.  Would  there  be  one 
"failure"  to  prevent  their  landing  or  four  failures; 
and  would  there  be  one  "violation"  or  four  violations; 
every  one  of  which  would  rest  upon  the  single  act  of 
failure  to  see  that  the  door  latch  was  properly  caught? 

In  the  case  of  Missouri  K.  N.  &  T.  R.  Co.  V.  United 
States,  231  U.  S.  112,  58  Law  Ed.  144,  the  Court  up- 
held the  provision  of  separate  fines  for  separate  offenses 
in  a  case  where  a  railroad  had  kept  a  whole  train  crew 
working  more  than  sixteen  consecutive  hours  contrary 
to  the  Service  Act  of  March  4,  1907.  The  defense  set 
up  by  the  railroad  was  that  the  delay  of  the  train  was  a 
single  act  although  it  had  several  consequences  and 
that  there  was  but  one  violation  of  the  law  for  which 
but  one  penalty  should  be  imposed.  The  Court  held, 
however,  that  the  delay  may  have  made  keeping  the 
men  over  time  more  likely  but  was  not  wrong  in  itself 
that  after  the  delay  the  railroad  kept  the  men  working 
over  time  and  that  this  was  an  offense  as  to  each  man. 
and  did  not  in  itself  constitute  the  oflfenses  and  in  effect 
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In  the  case  we  are  supposing  the  inadvertent  failure  to 
lock  the  door  of  the  room  would  itself  constitute  the 
failure  and  hence  the  violation,  nothing  else  contrib- 
uting thereto. 

In  the  case  at  bar  we  are  left  in  uncertainty, — and 
the  Court  will  not  speculate, — as  to  how  or  when  these 
four  men  got  ashore,  and  whether  by  one  failure  or 
violation  or  for  four  failures  or  violations. 

It  has  several  times  been  held  that  the  imposition  of 
separate  penalties,  all  growing  out  of  one  act  or  an 
act  so  comprehensive  in  its  nature  as  to  be  inseparably 
connected  is  constitutionally  excessive.  For  example, 
in  the  case  of  Central  of  Georgia  Railway  Co.  V.  Rail- 
road Commission  of  Alabama,  161  Fed.  925,  962-3,  the 
railroad  company  was  charged  with  a  large  number  of 
separate  violations  of  the  law  prohibiting  more  than  a 
stipulated  rate  for  the  carriage  of  merchandise,  the 
penalty  being  provided  for  "each  ofifense",  and  the 
Court  observed  that  by  the  act  the  transportation  of 
every  pasesnger  and  every  piece  of  freight  was  made 
a  separate  ofifense,  in  view  of  which  the  carrier  would 
necessarily  commit  several  thousand  violations  of  the 
statute  in  a  day's  business  for  each  of  which  it  would 
be  subject  to  a  fine  not  exceeding  $2000.  and  every 
employee  knowingly  engaged  therein  subject  to  a  fine 
of  not  less  than  $100.  nor  more  than  $500.  for  each 
ofifense.  The  Railroad  Commissioners  fixed  a  penalty 
of  $50.  in  view  of  which  the  Railroad  could  be  fined 
over  one  million  dollars  a  day.  It  was  held  that  such 
an  imposition  of  fines  would  "shock  the  conscience  of 
an  ordinary  man"  and  the  Court  took  occasion  (see 
p.  979)  to  refer  to  a  number  of  cases  which  united  in 
declaring  that  if  the  amount  of  a  fine  will  shock  the 
conscience  it  is  "excessive"  in  a  Constitutional  sense. 

See  the  case  of  Central  of  Georgia  Ry.  Co.  V.  Rail- 
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road  Commissioners  of  Alabama,  161  Fed.  925,  at 
pages  978-979,  as  to  when  and  why  excessive  fines  are 
unconstitutional. 

In  United  States  V.  Oregon  Short  Line  R.  Co.,  218 
Fed.  868,  where  different  shipments  of  cattle  were  re- 
ceived at  different  hours  but  all  were  together  unloaded 
into  an  improper  pen  (for  rest  in  transit),  there  was  but 
one  offense  on  account  of  the  whole  unloading  into 
such  a  pen  of  all  the  shipments. 

In  the  case  of  Standard  Oil  Co.  V.  United  States, 
164  Fed.  376,  385,  it  was  held  that  there  was  but  one 
act  of  transportation,  contrary  to  law,  although  several 
carloads  were  carried  and  under  separate  way  bills, 
and  but  one  offense,  assuming  it  had  been  made  out. 

In  the  case  of  Baltimore  &  Ohio  S.  W.  R.  R.  Co.  V. 
United  States,  220  U.  S.  94,  55  Law  Ed.  384,  the  rail- 
road was  charged  with  violating  the  provisions  of  the 
act  placing  a  twenty-eight  hours  limit  on  the  time  of 
confinement  of  live  stock  in  transit  without  unloading. 
Eleven  separate  actions  was  brought  by  the  United 
States  against  the  Railroad  to  recover  the  penalty  pro- 
vided by  the  act  because  there  were  eleven  shipments 
all  on  one  train.  The  Court  held  that  but  one  penalty 
could  be  recovered,  notwithstanding  the  statute  pre- 
scribed a  penalty  "for  every  such  failure."  Although 
shipments  were  made  at  different  times,  the  Court  held 
that  there  was  but  one  failure  to  unload  them  all  within 
the  stipulated  limit  of  time  and  that  but  one  penalty 
could  be  imposed, — saying:  "The  simultaneous  failure 
to  unload  these  four  cars  was  single,  and  punishable 
as  a  single  offense.  But  the  duty  and  offense  in  this 
transaction  would  not  have  been  quadrupled  if  the 
company  had  issued  to  the  owner  four  bills  of  lading 
instead  of  one." 

This  livestock  case,  of  failing  to  unload  all  livestock 
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on  the  one  train  although  under  separate  shipments,  is 
different  from  such  a  case  as  Cotting  V.  Godard,  183 
U.  S.  79,  46  L.  Ed.  92  where  the  penalty  was  for 
charging  more  than  a  certain  rate  on  livestock  and 
was  upheld  as  to  each  separate  shipment  (but  the  idea 
repudiated  as  applying  to  each  animal)  where  a  sep- 
arate overcharge  had  been  specifically  made  as  to  each 
shipment. 

Our  case  is  also  different  from: 

United  States  V.  Carpenter,  151  Fed.  214,  where 
four  separate  forgeries  were  committed  to  accomplish 
successive  steps  in  one  theft; 

State  V.  Cotner,  127  Pac.  1,  42  L.  R.  A.  N.  S.  768, 
where  the  statute  prescribed  a  separate  penalty  for 
each  specific  act  of  practicing  medicine  without  a 
license; 

Journal  Pub.  Co.  V.  Drake,  199  Fed.  572,  where  the 
penalty  was  specifically  for  $1.  for  every  sheet  of  copy- 
righted matter  wrongfully  held. 

Separate  impositions  of  the  legal  limit  of  a  fine  in  a 
case  of  sixteen  separate  illicit  sales  of  liquor  would 
doubtless  be  warranted,  but  where  a  series  of  "separ- 
ate" offenses  all  result  from  one  single  or  continuing  act 
or  failure,  it  may  be  quite  otherwise. 

Whenever  there  is  room  for  any  question  whether 
one  penalty  or  several  penalties  may  be  imposed,  the 
statute,  being  penal,  will  be  construed  as  against  more 
than  one.  See  People  V.  Spencer,  201  N.  Y.  105, 
Amer.  Annot.  Cases,  1912A,  pages  818-820,  and  note 
collecting  cases  pro  and  con  on  pages  820-822.  Also 
note  on  pages  228-229  of  Amer.  Annot.  Cases  1916A. 

In  the  case  of  In  re  Maury,  205  Fed.  626,  632,  it  is 
clearly  intimated  that  a  fine  "out  of  proportion  to  the 
offense"  would  be  excessive  under  the  Constitution. 


30 

It  should  be  conceived  that  maximum  fines  should 
be  meted  out  to  the  worst  offenders.  In  a  case  of  an 
offense  which  rests  upon  a  lack  of  vigilance,  the  impo- 
sition of  a  maximum  fine  where  great  vigilance  was 
shown  and  the  defendant  was  active  in  trying  to  fulfil 
the  law,  would  take  away  all  further  incentive.  The 
maximum  imposition  would  moreover  tend  to  defeat 
the  very  object  of  the  law,^because  excessive.  If 
excessive  in  that  degree,  is  it  valid? 

In  the  case  of  the  United  States  V.  Steamship 
''Coamo"  in  the  United  States  District  Court  in  and 
for  the  Southern  District  of  New  York,  decided  Sep- 
tember 21,  1921,  not  yet  reported,  but  of  which  a  copy 
has  been  obtained,  it  was  said  by  Judge  Mack  in  an 
opinion  given  from  the  bench: 

"The  Statute  does  not  say  that  the  Court  shall 
impose  a  penalty,  it  says  the  penalty  shall  be  a 
lien.  In  other  words  the  point  is  not  the  amount, 
but  it  is  the  lien.  The  penalty  shall  be  a  lien 
and  it  is  only  if  it  is  impracticable  or  inconve- 
nient to  prosecute,  *  *  *  Now  in  order  to  hold 
the  vessel — and  the  report  shows  that  that  is  the 
purpose  of  it — the  lien  is  given  on  the  ship.  The 
lien  for  what?  The  lien  for  the  penalty  of  a 
thousand  dollars?  In  view  of  this  being  a  part 
of  the  proceeding  section,  what  does  this  mean? 
The  imprisonment  cannot  be  a  lien.  It  is  the 
money  that  is  going  to  be  the  lien.  Well,  what 
money?  A  penalty.  Construed  absolutely  liter- 
ally a  penalty  of  a  thousand  dollars  would  re- 
quire a  thousand  dollars;  but  doesn't  it  mean  a 
penalty  up  to  a  thousand  dollars,  giving  the 
Court  discretion  as  to  the  amount  of  the  pen- 
alty? I  think  it  does,  and  I  will  so  hold,  and  I 
will  levy  a  fine  of  $200.  in  each  case." 

We  submit  that  the  reasoning  of  this  opinion  should 
be  followed  in  the  case  now  before  the  court. 
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The  assignment  of  errors  Nos.  7  and  8  should  be 
sustained. 

Fourth  :  The  court  had  no  jurisdiction  to  entertain 
this  case  as  an  alleged  violation  of  Section  10  of  the 
Immigration  Act  of  February  5,  1917. 

The  Section  10  under  which  the  Government  pro- 
ceeded in  this  case  was  passed  by  Congress  as  part  of 
the  Immigration  Act  of  February  5,  1917.  (Statutes  at 
Large,  Chap.  29,  212.)     Sec.  38  thereof  provides: 

"That  this  act  shall  not  be  construed  to  repeal, 
alter,  or  amend  existing  laws  relating  to  the 
immigration  or  exclusion  of  Chinese  persons  or 
persons  of  Chinese  descent,  except  as  provided 
in  Section  nineteen  hereof    ..." 

Section  19,  referred  to,  relates  to  the  deportation  of 
aliens,  and  is  not  brought  into  this  case  in  any  way. 

In  the  complaint  and  answer  before  the  Court  it  is 
clearly  brought  out  that  the  so-called  aliens  for  whose 
landing  the  government  seeks  to  recover  a  penalty  are 
citizens  of  the  Republic  of  China,  and  were  Chinese 
persons.  (Record,  Pages  6,  9,  12,  IS,  22,  23  and  24.) 
And  it  is  also  clearly  shown  that  the  "landing"  of  these 
Chinese  persons  was  completed.  (Record,  Pages  7,  10, 
13,  16,  and  21.) 

Section  4301  of  the  Compiled  Statutes,  1916,  which 
section  is  made  a  part  of  the  Chinese  Exclusion  Act, 
provides,  among  other  things,  that: 

"The  provisions  of  this  act  shall  apply  to  all 
subjects  of  China  and  Chinese,  whether  sub- 
jects of  China  or  any  other  foreign  power;" 

By  virtue  of  Sections  4335  and  4337  of  the  Compiled 
Statutes,  1916,  the  provisions  of  the  Chinese  Exclusion 
Act  are  expressly  made  applicable  to  the  Territory  of 
Hawaii;  and  there  is  no  question  but  that  the  restric- 
tions placed   upon   the   admission   of   Chinese   to   the 
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United  States  apply  to  this  Territory.  (22  Op.  Atty. 
Gen.  249.) 

The  Chinese  Exclusion  Act  (Act  of  May  6,  1882, 
22  Stat.  L.  58)  and  its  amendments,  prohibits  abso- 
lutely the  immigration  of  Chinese  laborers  (Sec.  4290, 
Comp.  St.  1916).  Several  classes  of  Chinese  are,  how- 
ever, permitted  to  enter  the  United  States  by  virtue  of 
law  and  of  the  treaty  of  the  United  States  with  China. 

But  the  Chinese  Exclusion  Act  by  its  terms  expressly 
prohibits  any  Chinese  from  entering  the  United  States 
without  a  certificate  from  and  permission  of  its  govern- 
ment (Sec.  4293,  Comp.  St.  1916).  This  section 
embraces  the  following  language: 

"Such  certificate  vised  as  aforesaid  shall  be 
prima  facie  evidence  of  the  facts  set  forth  there- 
in, and  shall  be  produced  to  the  collector  of 
customs  of  the  port  in  the  district  in  the  United 
States  at  which  the  person  named  therein  shall 
arrive,  and  afterward  produced  to  the  proper 
authorities  of  the  United  States  whenever  law- 
fully demanded,  and  shall  be  the  sole  evidence 
permissible  on  the  part  of  the  person  so  produc- 
ing the  same  to  establish  a  right  of  entry  into  the 
United  States;  but  said  certificate  may  be  con- 
troverted and  the  facts  therein  stated  disproved 
by  the  United  States  authorities." 

Section  4295  of  said  Compiled  Statutes,  1916,  pro- 
vides that  the  master  of  any  vessel  before  landing  or 
permitting  to  land  any  Chinese  passengers  shall  deliver 
and  report  a  complete  list  of  all  such  passengers  on 
board  to  the  collector  of  customs. 

Section  4296  of  said  Compiled  Statutes,  1916,  pro- 
vides as  follows: 

"Before  any  Chinese  passengers  are  landed  from 
any  such  vessel,  the  collector,  or  his  deputy  shall 
proceed  to  examine  such  passengers,  comparing 
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the  certificates  with  the  list  and  with  the  passen- 
gers; and  no  passenger  shall  be  allowed  to  land 
in  the  United  States  from  such  vessel  in  viola- 
tion of  law." 

Section  4310  of  the  Compiled  Statutes,  1916,  pro- 
vides: 

"The  master  of  any  vessel  who  shall  knowingly 
bring  within  the  United  States  on  such  vessel, 
and  land,  or  attempt  to  land,  or  permit  to  be 
landed  any  Chinese  laborer  or  other  Chinese 
person,  in  contravention  of  the  provisions  of  this 
act,  shall  be  deemed  guilty  of  a  misdemeanor 
and,  on  conviction  thereof,  shall  be  punished 
with  a  fine  of  not  less  than  five  hundred  dollars 
nor  more  than  one  thousand  dollars,  in  the  dis- 
cretion of  the  court,  for  every  Chinese  laborer 
or  other  Chinese  person  so  brought,  and  may 
also  be  imprisoned  for  a  term  of  not  less  than 
one  year,  nor  more  than  five  years,  in  the  dis- 
cretion of  the  court." 

And  Section  4297  of  the  Compiled  Statutes,  1916, 
provides: 

"Every  vessel  whose  master  shall  knowingly  vio- 
late any  of  the  provisions  of  this  act  shall  be 
deemed  forfeited  to  the  United  States,  and  shall 
be  liable  to  seizure  and  condemnation  in  any 
district  of  the  United  States  into  which  such 
vessel  may  enter  or  in  which  she  may  be  found." 

So  we  find  that  in  the  present  case  if  there  had  been 
any  violation  of  the  law  in  the  landing  of  said  Chinese 
persons  it  was  a  violation,  not  of  Sec.  10  of  the  Act  of 
February  5,  1917,  but  of  the  provisions  of  the  Chinese 
Exclusion  Act,  and  a  violation  for  which  the  Chinese 
Exclusion  Act  provides  specific  penalties,  both  as  to 
the  master,  etc.,  and  against  the  vessel.  And  in  this 
case  the  government  is  endeavoring  to  proceed  under 
the  general  immigration  laws  when  the  act  complained 
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of    was    a   violation    of    a    specific    law    applying    to 
Chinese. 

The  courts  have  repeatedly  held  that  it  is  a  cardinal 
rule  of  the  construction  of  statutes  that  specific  legis- 
lation in  regard  to  a  particular  class  or  subject  is  not 
affected  by  general  legislation  in  regard  to  many 
classes  or  subjects,  of  which  that  covered  by  the  specific 
legislation  is  one,  unless  it  clearly  appears  that  the 
general  legislation  is  so  repugnant  to  the  special  legis- 
lation that  the  legislators  must  be  presumed  to  have 
intended  thereby  to  modify  or  repeal  it;  the  special 
and  general  legislation  must  stand  together,  the  former 
as  the  law  of  a  particular  class  or  subject  and  the  lat- 
ter as  the  general  law  upon  other  subjects  or  classes 
within  its  terms. 

Washington  V.  Miller  (235  U.  S.  422)  59  Law 

Ed.  295,  299. 
Harris  V.  Bell  (C.  C.  A.  8th  Circuit)  250  Fed. 

209,  216. 
Anchor  Oil  Co.  V.  Gray,  et  al,  257  Fed.  277, 

283. 
Frost  \.  Werrie  (157  U.  S.  46)  39  Law.  Ed.  614. 
C7.  S.  V.  Healy  (160  U.  S.  136,  137)  40  Law  Ed. 

369. 
TownsendV.  Little  (109  U.  S.  504,  512)  27  Law 

Ed.  1012. 
Petrie  V.  Creekman  Lumber  Co.  (199  U.  S.  487, 
496)   50  Law  Ed.  281. 
A  question  identical  with  that  now  presented  was 
before  the  courts  in  the  case  of  Stoneberg  V.  Morgan, 
246  Fed.  98  (C.  C.  A.  8th  Circuit).    In  the  Stoneberg 
case  the  defendant  was  charged  under  the  Immigration 
Act  with  unlawfully  bringing  in  a  Chinese  person,  an 
offense  denounced  by  the  Chinese  Exclusion  Act.   The 
penalty  under  the  Immigration  Act  was  a  possible  fine 
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of  $1000.  and  imprisonment  for  two  years,  and  the 
penalty  under  the  Chinese  Exclusion  Act  was  a  pos- 
sible fine  of  $1000.  and  imprisonment  for  one  year. 
The  Appellate  Court  held  that  the  lower  court  had  no 
jurisdiction  to  sentence  the  defendants  under  the  Immi- 
gration Act.  In  so  deciding  the  court  followed  the 
rule  of  law  above  set  forth.  It  was  held  that  where 
two  pieces  of  legislation,  one  general  and  one  special, 
made  the  same  act  a  crime,  the  special  legislation 
must  be  held  to  apply  in  the  premises  to  the  exclusion 
of  the  general  legislation,  and  in  support  of  the  rule 
cited  a  large  list  of  authorities. 

The  Supreme  Court  has  taken  up  at  various  times 
cases  involving  Chinese,  and  the  question  of  how  far 
the  general  immigration  laws  apply  to  them,  but  it  has 
never  had  before  it  a  case  on  all  fours  with  or  similar  to 
this  one.  In  the  recent  case  of  United  States  V.  James 
Butt  (257  U.  S.  38)  65  Law  Ed.  119  (no  brief  being 
filed  by  defendant) ,  it  was  held  that  a  person  attempting 
to  bring  in  Chinese  who  did  not  proceed  far  enough  to 
violate  the  terms  of  the  Chinese  Exclusion  Act  could 
be  prosecuted  under  the  terms  of  the  Immigration 
Act.  This  holding  is  not  adverse  to  our  contention. 
In  the  case  we  are  submitting  there  is  a  clear  showing 
in  the  allegations  of  the  libel  that  the  Chinese  were 
landed,  and  if  landed  it  was  unlawful  under  the  provi- 
sions of  the  Exclusion  Act  (as  well  as  under  the  pro- 
visions of  the  Immigration  Act) .  The  act  complained 
of,  if  unlawful,  was  made  so  by  the  Exclusion  Act. 

It  may  easily  be  seen  from  the  parts  of  the  Exclu- 
sion Act  that  we  have  quoted  that  it  contemplates  and 
provides  for  the  same  procedure  as  the  Immigration 
Act.  All  Chinese  must  present  a  certificate  entitling 
them  to  enter  the  United  States.  Without  such  a  cer- 
tificate they  are  for  the  purposes  of  the  Act  automati- 
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cally  classed  as  laborers  and  consequently  as  such  are 
not  permitted  to  land.  The  Chinese  passengers  on  the 
ship  are  examined  by  the  immigration  officials,  and 
those  of  the  exempt  class  (which  fact  is  evidenced 
solely  by  the  certificate),  are  of  course  permitted  to 
land.  Inasmuch  as  the  four  Chinese  that  landed  from 
the  "Nanking"  had  no  authority  to  land  and  were 
therefore  unlawfully  landed,  they  were,  under  the  pro- 
visions of  and  for  the  purpose  of  the  Exclusion  Act, 
laborers,  and  if  they  landed  their  landing  was  a  viola- 
tion of  that  Act.  This  was  clearly  the  intention  of 
Congress,  as  no  evidence  other  than  the  certificate  was 
permissible  to  permit  the  Chinese  to  land.  Thus  we 
find  a  condition  of  affairs  completely  covered  by  the 
Exclusion  Act,  and  under  the  rule  of  construction 
above  set  forth  the  court  did  not  have  jurisdiction  to 
penalize  the  "Nanking"  under  the  provisions  of  the 
general  Immigration  Act. 

In  view  of  these  considerations  it  is  submitted  that 
the  court  had  no  jurisdiction  to  entertain  this  action 
under  the  Immigration  Act,  and  the  decision  is  void 
for  that  reason.  Therefore  the  error  assigned  as  No.  7 
should  be  held  well  founded. 

In  conclusion:  If  the  Chinese  Exclusion  Act  is  not 
controlling,  and  if  the  alternate  fact  constituting  the 
condition  for  the  civil  suit  does  not  have  to  be  proved, 
then  what  strongly  impresses  us  is  that  if  any  penalty 
at  all  is  to  be  upheld  in  this  case,  on  the  facts  offered 
by  the  claimant  in  defense,  it  will  be  against  an 
"offender"  innocent  of  intent  to  do  a  wrong,  without 
knowledge  of  the  "landing"  of  the  men,  guilty  of  no 
wrong,  whose  every  effort  (through  its  officers,  agents, 
etc.,  of  the  vessel)  was  to  uphold  this  very  law  by 
active  measures, — but  penalized  notwithstanding.  It 
is  not  within  the  ken  of  the  ordinary  mind  to  be  pun- 
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ished  for  trying  to  do  the  right  thing, — just  as  though 
he  had  wilfully  done  the  wrong  thing.  Were  this  a 
criminal  prosecution  under  this  identical  law,  say 
against  the  master,  on  the  same  set  of  facts,  he  could 
actually  be  sent  to  prison  for  no  reason  except  that  he 
failed  in  his  best  efTforts  to  keep  the  law.  The  suppo- 
sition as  to  imprisonment  is  as  good  in  law  as  the  pen- 
alty on  the  civil  side.  Can  this  be  done, — under  our 
Constitution? 

Section  10  of  the  Immigration  Act  may  well  have 
been  constitutional  as  it  stood  before  the  word  "negli- 
gent" was  dropped  out  of  it,  but,  we  earnestly  submit, 
it  isn't  now. 

For  the  reasons  presented,  it  is  our  belief  that  the 
decree  appealed  from  should  be  set  aside. 

Respectfully  submitted, 


Smith,  Warren,  Stanley  &  Vitousek, 


L.J.Warren, 


R.  A.  Vitousek. 
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STATEMENT  OF  THE  CASE. 


This  is  an  appeal  from  the  decree  of  the  District 
Court  of  Hawaii  rendered  in  an  admiralty  proceed- 
ing. The  United  States  presented  a  libel  in  rem  in 
four  counts,  identical  in  form,  each  to  enforce  the 
lien  of  the  government  for  a  penalty  of  $1000.00 
upon  the  claims  that  the  owners,  officers  and  agents 


of  the  steamer  did  not  prevent  a  certain  alien  pas- 
senger from  landing  at  Honolulu  in  a  place  not  desig- 
nated by  any  Immigration  Officer.  It  was  prose- 
cuted under  the  provisions  of  Section  10  of  the  Act 
of  February  5,  1917,  (39  Stat.  881;  Section  3708 
Barnes  Federal  Code,  1919,)  which  Section  is  set 
forth  in  extenso  in  the  first  paragraph  of  each  count 
of  the  libel. 

It  is  alleged  in  each  count  of  the  libel  that  during 
the  months  of  January  and  February,  1921,  the 
"Nanking"  was  a  common  carrier  of  passengers, 
operating  by  steam  power  between  the  ports  of  Hong 
Kong,  China,  and  San  Francisco,  California ;  that  on 
February  1,  1921,  there  was  being  carried  and  trans- 
ported from  Hong  Kong,  China,  to  Mazatlan, 
Mexico,  through  San  Francisco,  as  a  passenger,  on 
said  ''Nanking"  a  named  person  who  was  an  alien 
and  a  subject  of  the  Republic  of  China;  (Record 
page  6).  These  averments  were  expressly  admitted 
in  paragraph  one  of  the  answer  of  the  China  Mail 
Steamship  Company,  Limited,  owner  and  claimant 
of  the  steamshij).     (Record  p.  21). 

It  was  further  alleged  in  paragraph  three  in  part : 

*'That  from  about  4:10  o'clock  i3.  m.  of  the 
1st  day  of  February,  1921,  to  about  2  o'clock 
a.  m.  of  the  2nd  day  of  February,  1921,  the  said 
steamship  ''Nanking"  was  docked  at  the  port  of 
Honolulu,  District  of  Hawaii,  and  the  said  *  * 
*  *  "^  was  then  and  there  a  passenger  on  the 
said  "Nanking"  having  theretofore  taken  pass- 


age  on  said  ''Nanking"  at  the  port  of  Hong- 
kong, in  the  Republic  of  China;"  (Record  p.  6). 

these  allegations  were  expressly  admitted  in  para- 
graph two  of  the  answer.    (Record  p.  20). 

It  was  alleged  in  paragraph  four  in  part : 

"That  while  said  "Nanking"  was  in  the  port 
of  Honolulu  aforesaid,  at  the  time  aforesaid,  the 
said  *  *  *•  *  did  land  in  the  United  States 
at  the  port  of  Honolulu  aforesaid,  and  the 
owners,  officers  and  agents  of  the  said  "Nan- 
king" did  not  prevent  the  said  *  *  *  *  from 
then  and  there  landing  in  the  United  States;" 
(Record,  p.  7) 

these  allegations  were  expressly  admitted  in  para- 
graph three  of  the  answer.    (Record  p.  21). 

It  was  alleged  in  paragrajjh  five  of  each  count 
of  the  libel 

' '  That  at  the  time  said  *  *  *  *  landed  at 
Honolulu  as  aforesaid  said  port  of  Honolulu 
had  not  been  designated  by  any  immigration 
officer  of  the  United  States  where  the  said    *    ^ 

*  *  might  land  at  the  time  said  "Nanking" 
was  docked  at  said  port  of  Honolulu  on  said  1st 
and  2nd  days  of  February,  1921,  as  aforesaid, 
and  authority  had  not  been  given  to  the  said 

*  *  *  *  nor  to  any  of  the  owners,  officers  or 
agents  of  the  said  "Nanking"  to  permit  the 
said  *  *  *  *  to  then  and  there  land  at  said 
Honolulu  aforesaid;" 

these  allegations  were  expressly  admitted  in  para- 
graph four  of  the  answer.     (Record  p.  21). 


The  answer  further  in  paragraph  two  thereof, 
after  making  the  admissions  above  set  forth,  pro- 
ceeded to  deny  the  conclusion  of  law  in  paragraph 
three  of  the  libel  that  the  owners,  officers  and  agents 
of  the  '* Nanking"  were  then  and  there  charged  with 
the  duty  to  prevent  the  landing  of  said  alien  pas- 
sengers at  the  port  of  Honolulu,  although  admitting 
that  they  were  then  and  there  required  to  exercise 
''all  due  and  reasonable  care  and  diligence  and  do 
all  that  reasonably  lay  within  their  power"  to  pre- 
vent such  landing.  And  the  answer,  after  making 
admissions  of  the  quoted  averments  of  paragraph 
four  of  the  libel,  proceeded  to  deny  the  conclusion 
of  law  of  said  paragraph,  denying  ' '  that  the  owners, 
officers  and  agents  of  said  'Nanking'  (or  any  of 
them)  did  unlawfully  permit"  said  passengers  to 
land  as  aforesaid. 

Paragraph  seven  of  each  count  of  the  libel  pro- 
ceeded to  set  forth  the  conclusion  from  the  foregoing 
facts  that  the  "Nanking,"  and  her  appurtenances, 
by  virtue  of  said  Act  referred  to,  became  subject  to 
the  penalty  of  $1000.00.  This  statement,  which  may 
be  deemed  the  conclusion  of  the  law  of  the  pleader, 
was  also  denied  in  the  answer. 

It  was  also  alleged  in  paragraph  six  of  each  count 
of  the  libel  that  in  the  opinion  of  the  Secretary  of 
Labor  of  the  United  States  it  was  impracticable  and 
inconvenient  to  criminally  prosecute  the  person, 
owner,  master,  officer  or  agent  of  said  steamship 
"Nanking"  for  the  unlawful  landing  of  the  named 
passenger  in  the  United  States  as  aforesaid.     The 


only  response  to  this  averment  in  the  libel  is  '' claim- 
ant leaves  libellant  to  its  proof  of  the  matters  alleged 
in  paragraph  6  of  each  of  said  counts  of  the  libel. ' ' 

In  paragraph  7  of  the  answer  the  claimant  pro- 
ceeded to  set  forth  in  detail  the  theory  of  its  de- 
fense as  follows: 

''And  said  claimant,  further  answering  all 
and  singular  the  matters  alleged  in  said  libel 
and  in  each  of  the  said  several  counts  thereof, 
says  that  it  has  a  good  and  meritorious  defense 
to  the  several  claims  set  forth  in  said  libel,  to 
wit: 

That  the  said  four  alien  passengers  escaped 
from  the  said  vessel  against  the  will  and  intent 
of  the  owner,  officers  and  agents  of  the  vessel, 
and  that  neither  the  master  or  any  other  officer 
or  agent  of  said  vessel  nor  the  owner  thereof 
either  knowingly  or  negligently  permitted  the 
landing  of  said  alien  Chinese  from  said  vessel, 
and  that  every  reasonable  and  proper  precau- 
tion was  taken  and  exercised  by  the  master  and 
other  (22)  officers  and  the  owner  of  said  vessel 
to  prevent  any  passengers  on  said  vessel  from 
leaving  said  vessel,  and  none  in  fact  did  leave 
or  escape  from  said  vessel  except  over  the 
regular  gangway  to  the  dock,  which  gangway 
was  well  guarded  by  the  master  and  agents  of 
said  vessel  to  prevent  any  and  all  aliens  from 
leaving  said  vessel  without  exhibiting  proper 
passes  issued  by  the  Inspector  of  Immigration 
at  Honolulu,  and  that  no  alien  or  Chinese  pas- 
sengers did  in  fact  leave  said  vessel  over  said 
gangway   without   exhibiting    such    pass;    and 


claimant  is  informed  and  believes  and  therefore 
alleges  and  proposes  to  prove  in  this  cause,  that 
the  said  escapes  were  effected  by  the  fraudulent 
use  of  passes  theretofore  regularly  and  properly 
issued  by  the  United  States  Inspector  of  Inuni- 
gration  at  said  Honolulu,  and  approved  by 
Castle  &  Cooke,  Limited,  (the  then  agents  for 
said  steamship  company),  to  Chinese  residents 
of  Honolulu  having  lawful  business  on  the  ves- 
sels of  said  steamshijD  company,  which  fraudu- 
lent use  consisted  in  one  or  more  of  said  passes 
(either  with  or  without  the  connivance  of  the 
legitimate  holders  thereof  therein  named)  hav- 
ing been  given  to  one  or  more  persons  holding 
his  or  their  own  proper  pass  or  passes,  who 
took  such  other  passes  on  board  the  vessel  and 
there  gave  such  other  passes  to  the  several 
Chinese  who  escaped,  thereby  enabling  said  es- 
caping Chinese  to  use  said  passes  as  though  their 
own,  by  falsely  impersonating  the  person  named 
in  such  pass,  with  the  aid  of  wearing  some 
article  or  articles  of  wearing  apparel  thereto- 
fore surreptitiously  furnished  to  them  by  con- 
niving friends  or  agents  and  bearing  some  mark 
denoting  the  origin  or  purchase  thereof  in  Hon- 
olulu, thereby  passing  the  Immigration  Inspec- 
tors and  guards  and  the  guards  furnished  by 
said  vessel  at  the  gangway  of  the  vessel  as  Hon- 
olulu residents  and  in  the  manner  beyond  the 
power  of  said  steamship  company  to  have  an- 
ticipated and  prevented;  and  also,  as  claimant 
is  informed  and  believes,  and  proposes  to  prove 
in  this  cause,  passes  or  permits  were  occas- 
sionally  made  out  by  the  Inspector  of  Immigra- 
tion at  Honolulu  for  more  than  one  person  for 
Chinese  of  Honolulu  desiring  to  visit  on  board 


vessels  in  port  and  it  would  therefore  be  pos- 
sible and  easily  practicable  for  such  passes  to  be 
used  by  one  or  more  persons  less  than  the  whole 
number  of  persons  mentioned  therein  in  board- 
ing any  vessel  and  then  used  to  pass  from  the 
ship  by  the  full  number  of  persons  therein 
mentioned ;  and  that  on  February  1,  1921,  while 
said  steamship  "Nanking"  was  in  port  at  Hono- 
lulu, Chinese  visiting  them  from  Honolulu  did 
board  said  vessel,  over  the  regular  gangway  with 
passes  issued  by  said  Immigration  Inspector, 
and,  while  claimant  cannot  allege  or  prove  with 
certainty  that  any  such  double  passes  were  in 
fact  then  used,  claimant  nevertheless  alleges 
that  the  existence  of  such  a  situation  would 
render  possible  the  illegal  landing  of  alien  pas- 
sengers, notwithstanding  all  efforts  of  the  steam- 
ship company  to  prevent  the  same. ' ' 

It  is  further  contended  in  paragraph  eight  of  the 
answer  that  the  section  of  the  Immigration  Act 
in  question  is  "unreasonable,  harsh,  and  oppres- 
sive," and  is  "illegal  and  unconstitutional." 

On  the  coming  in  of  the  answer,  the  libellant  ex- 
cepted thereto  for  that  it  was  insufficient  and  con- 
temptuous and  did  not  constitute  any  defense  to 
the  libel  and  specified  that  the  answer  did  not  deny 
any  material  allegation  of  the  libel,  but  that  it 
admitted,  in  articles  I,  II,  III  and  IV,  thereof,  all 
the  material  allegations,  and  further  that  the  alle- 
gations of  paragraph  seven  above  set  forth  were 
irrelevant  and  contemptuous,  and  that  none  of  the 
facts  or  said  facts  were  relevant  nor  constituted  a 
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defense,  and  that  the  allegations  of  Article  VIII 
challenged  the  unconstitutionality  of  the  Section  of 
the  Act  in  question,  and  stated  the  mere  conclusion 
of  the  pleader.    (Record,  p.  27). 

On  November  16,  1921,  the  Court,  after  a  hearing, 
sustained  the  exceptions  to  the  answer  and  directed 
that  unless  complainant  should  amend  its  answer 
within  ten  days,  a  decree  might  be  entered  for  the 
libellant  according  to  the  pra^^er  of  the  libellant. 
The  claimant  elected  in  open  court  not  to  amend  its 
answer  or  plead  further.  The  court  thereupon  en- 
tered the  final  decree  appealed  from. 

QUESTIONS  INVOLVED 

The  appellant  urges  in  its  brief  four  specified 
points  which  it  contends  requires  the  reversal  of 
the  decree,  viz: 

(1)  That  Section  10  of  the  Immigration  Act 
should  not  be  taken  as  imposing  an  absolute  duty 
to  prevent  aliens  from  landing,  but  that  due  dili- 
gence exercised  to  prevent  it  should  constitute  a  de- 
fense, and  that  if  otherwise  construed  the  Section 
would  be  unconstitutional. 

(2)  That  the  allegation  that  in  the  opinion  of  the 
Secretary  of  Labor  it  was  impracticable  to  prosecute 
the  owners,  etc.,  was  put  in  issue  and  was  not  proven. 

(3)  That  the  aggregate  penalties  of  $4000.00  were 
excessive,  it  being  urged  that  the  single  penalty  of 
$1000.00  would  alone  have  been  authorized. 


(4)  And  that  the  case  is  not  governed  by  the 
Iminigration  Act,  but  that  it  comes  under  the 
Chinese  Exclusion  Act. 

But  the  question  more  particularly  involved  is; 
Did  the  court  err  in  sustaining  the  exceptions  to  the 
answer  ?  As  to  the  proper  solution  of  this  question, 
the  points  urged  may  have  more  or  less  pertinency. 

ARGUMENT. 


THE  DUTY  RESTING  UPON  THE  OWN- 
ER OF  A  STEAMSHIP  BRINGING 
ALIENS  TO  THE  UNITED  STATES  TO 
PREVENT  SUCH  ALIENS  FROM  LAND- 
ING AT  A  TIME  OR  PLACE  OTHER 
THAN  AS  DESIGNATED  BY  IMMIGRA- 
TION OFFICERS  IS  ABSOLUTE;  IT  IS 
NOT  EXCUSED  BY  ANY  SHOWING  OF 
LACK  OF  NEGLIGENCE  IN  THAT  BE- 
HALF. 

In  the  case  at  bar  there  have  arisen  two  conflicting 
theories  as  to  the  character  of  the  duty  imposed  by 
section  10  of  the  Immigration  Act  upon  steamship 
companies.  It  is  contended  by  the  government  that 
such  duty  is  absolute,  and  that  it  cannot  be  excused 
by  any  showing  of  the  exercise  of  care  or  the  want 
of  negligence  in  the  premises.  On  the  other  hand, 
the  China  Mail  Steamship  Company,  the  claimant  of 
the  libeled  steamship  claims  that  this  duty  is  not 
absolute,  that  an  unlawful  landing  may  be  excused 
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by  showing  the  exercise  of  diligence,  and  that 
although  a  steamship  company  may  afford  facilities 
for  an  alien  to  come  to  one  of  the  harbors  of  the 
United  States,  and  does  not  prevent  such  alien  from 
landing  contrary  to  law,  it  may,  nevertheless,  be 
excused  from  the  penalties  imposed  upon  a  showing 
that  its  officials  or  some  of  them,  exercised  ordinary 
care.  These  two  conflicting  views  indicate  the  prin- 
cipal question  to  be  decided  on  the  instant  appeal. 

It  is  undisputed  that  the  allegations  of  the  libel 
brought  the  owners  of  the  "Nanking"  squarely 
within  the  terms  of  the  section  10  of  the  Immigra- 
tion Act.  It  was  alleged  that  while  the  "Nanking" 
was  a  common  carrier  of  passengers,  it  was  trans- 
porting from  Hongkong  to  Mazatlan  through  San 
Francisco  a  certain  alien  passenger  named,  and  that 
on  or  about  February  1st  or  2nd,  1921,  while  the 
steamer  was  docked  at  the  port  of  Honolulu  the  alien 
passenger  landed  and  that  the  owners  of  the  "Nan- 
king" did  not  prevent  his  landing,  and  that  he 
landed  at  a  place  not  designated  by  any  immigration 
officer.  If  the  duty  was  absolute  or  in  other  words  if 
the  statute  meant  what  it  clearly  said,  the  steamship 
company  thereby  incurred  the  penalty  imposed  by 
Section  10  of  the  statute.  These  facts  were  express- 
ly admitted  in  the  answer  tendered.  It  could  not 
have  been  denied  nor  was  it  denied  that  the  steam- 
ship company  failed  to  prevent  the  landing,  at  a 
place  not  designated,  of  the  alien  in  question.  The 
landing  is  sought  to  be  excused  by  a  showing  of  the 
exercise  of  reasonable  care  and  diligence  or  more 
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particularly  by  a  showing  of  the  matters  stated  in 
the  answer  to  the  libel  in  paragraph  VII  thereof. 
It  thus  appears  that  the  tendered  answer  sought  to 
raise  the  alleged  defense  of  the  exercise  of  due  care. 
Whether  the  company  would  have  been  excused  if 
the  landing  had  occurred  through  ''vis  major"  or 
''inevitable  accident" — if  such  would  constitute  a 
defense — is  not  involved. 

That  Congress  intended  in  enacting  Section  10  of 
the  Act  of  February  5,  1917 — The  Immigration 
Act — to  alter  the  rule  in  question  so  as  to  make  the 
duty  absolute,  appears  abundantly  from  a  considera- 
tion of  the  course  of  legislation.  It  may  be  useful 
to  state  the  previous  law  on  the  subject  Section  8 
of  the  Act  of  March  3,  1891,  26  Stat,  page  1085,  was 
as  follows: 

' '  It  shall  be  the  duty  of  the  officials,  or  officers, 
and  agents  of  such  vessel  to  adopt  due  precau- 
tions to  prevent  the  landing  of  any  alien  immi- 
grant at  any  place  or  time  other  than  that 
designated  by  the  inspection  officers,  and  any 
such  officer  or  agent  who  shall  either  knowingly 
or  negligently  land  or  permit  to  land  any  alien 
immigrant  at  any  place  or  time  other  than  that 
designated  by  the  inspection  officers,  shall  be 
deemed  quilty  of  a  misdemeanor. ' ' 

In  the  Immigration  Act  of  February  20, 1907,  Sec- 
tion 18  dealing  with  the  same  subject,  was  as  follows: 

"That  it  shall  be  the  duty  of  the  owners,  offi- 
cers, or  agents  of  any  vessel,    ....  to  prevent 
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the  landing  of  such  alien  in  the  United  States  at 
any  time  or  place  other  than  as  designated  by 
the  immigration  officers,  and  the  negligent  fail- 
ure of  any  such  owner,  officer  or  agent  to  com- 
ply with  the  foregoing  provisions  shall  be  deem- 
ed a  misdemeanor"  etc. 

The  Act  of  March  3,  1891,  cited  above,  was  con- 
sidered by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Hackfeld  &  Co.  vs.  United  States, 
197,  U.  S.  442,  49  Law  Ed.  826,  The  court  there  said: 

**The  statute  imposes  upon  one  who  has 
brought  immigrants  into  the  United  States  not 
permitted  to  land  here  the  duty  of  returning 
them  to  the  place  from  whence  they  came,  with 
a  penalty  by  fine  in  case  the  duty  is  neglected. 
If  by  this  requirement  it  was  intended  to  make 
the  shipowner  or  master  an  insurer  of  the  ab- 
solute return  of  the  immigrant,  at  all  hazards, 
except  when  excused  by  vis  major,  or  inevitable 
accident,  it  would  seem  that  Congress  would 
have  chosen  terms  more  clearly  indicative  of 
such  intention,  and,  instead  of  using  a  word  of 
uncertain  meaning,  tvould  have  affixed  the  pen- 
alty in  cases  wherein  the  owner  or  master  omit- 
ted or  failed  to  safely  return  the  immigrant 
illegally  brought  here,  or  provided  some  punish- 
ment for  the  person  who  had  so  far  complied 
with  the  terms  of  the  statute  as  to  receive  the 
immigrant  on  board  his  vessel,  but  had  per- 
mitted the  escape,  either  with  or  without  fault 
upon  his  part." 

Apparently  Congress  acted  upon  the  very  sugges- 
tion of  the  court  and  amended  the  statute  so  as  to 
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make  the  duty  of  the  steamship  compaii^^  turn  on 
the  meaning  of  the  word  "fail"  and  enacted  the 
statute  in  its  present  form  which  reads  as  follows: 

Sec.  10.  "That  it  shall  be  the  duty  of  every 
person,  including  owners,  officers,  and  agents  of 
vessels  or  transportation  lines,  or  international 
bridges  or  toll  roads,  other  than  railwa^^  lines 
which  may  enter  into  a  contract  as  provided  in 
section  twenty-three  of  this  Act,  bringing  an 
alien  to,  or  providing  a  means  for  an  alien  to 
come  to,  any  seaport  or  land  border  port  of  the 
United  States,  to  prevent  the  landing  of  such 
alien  in  the  United  States  at  any  time  or  place 
other  than  as  designated  by  the  immigration 
officers,  and  the  failure  of  any  such  person, 
owner,  officer,  or  agent  to  comply  with  the  fore- 
going requirements  shall  be  deemed  a  misde- 
meanor and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  in  each  case  of  not  less  than  $200 
nor  more  than  $1000,  or  by  imprisonment  for  a 
term  not  exceeding  one  year,  or  by  both  such 
fine  and  imprisonment;  or,  if  in  the  opinion  of 
the  Secretary  of  Labor  it  is  impracticable  or  in- 
convenient to  prosecute  the  person,  owner,  mas- 
ter, officers,  or  agent  of  any  such  vessel,  a  pen- 
alty of  $1000  shall  be  a  lien  upon  the  vessel 
whose  owner,  master,  officer  or  agent  violates 
the  provisions  of  this  section,  and  such  vessel 
shall  be  libeled  therefor  in  the  appropriate 
United  States  Court." 

(Act  of  February  5,  1917,  39  Stat.  881). 

There  can  be  no  reasonable  contention  that  Con- 
gress did  not  intend  by  the  new  enactment  to  make 
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the  duty  absolute  which  theretofore  had  been  rela- 
tive. 

This  is  shown  by  a  consideration  of  a  portion  of 
the  history  of  the  enactment  of  the  Immigration 
Law  of  1917.  While  the  act  was  being  debated  in 
the  House  of  Representatives  under  the  five  minute 
rule,  an  amendment  was  offered  by  Mr.  Bennett, 
a  representative  from  New  York,  which  would  have 
had  the  effect  of  restoring  the  word  "negligent"  to 
the  section.  It  was  urged  in  the  debate,  in  response 
to  the  proposed  amendment,  that  a  change  in  the 
law  was  sought  in  a  report  of  the  Commissioner  of 
Immigration,  and  was  intended  and  desirable,  and 
the  amendment  was  voted  down.  See  Congressional 
Record  of  64th  Congress,  first  session.  Vol.  53  Pt. 
5,  pages  5028  to  5030,  as  of  the  date  March  28,  1916. 
The  Act  in  question  was  numbered  H.  R.  10384,  and 
the  report  of  the  House  Committee  on  Immigration 
in  explanation  and  support  of  the  legislation  was 
Report  No.  352. 

In  the  case  of 
Taylor  v.  United  States  152  Fed.  1, 

the  court  referred  to  the  history  of  the  legislation 
involved  and  showed  that  Congress  in  a  later  statute 
made  use  of  the  words  "any  alien"  instead  of  the 
words  "alien  immigrant"  used  in  the  earlier  enact- 
ment, and  held  that  the  change  was  very  significant 
in  considering  the  meaning  of  the  language  used 
in  the  later  statute.  And  the  court  said  that  the 
proceedings  before  Congress  during  the  passage  of 
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the  bill  clearly  indicated  that  Congress  was  satisfied 
that  the  use  of  the  word  "immigrant"  had  given  rise 
to  the  construction  of  the  earlier  acts  which  rend- 
ered them  inadequate  to  accomplish  their  purpose, 
and  made  it  necessary  to  adopt  the  broader  term. 
That  case  was  also  cited  in  the  subsequent  case  of 

Ex  Parte  Hoffman  179  Fed.  839  in  which  the  same 
court  reiterated  the  principle. 

In  the  case  of 
Lapina  v.  Williams,  232  U.  S.  78,  58  Law  Ed.  515, 

the  Supreme  Court  of  the  United  States  after  a 
consideration  of  the  course  of  proceedings  before 
Congress  applied  the  same  reasoning  and  referred 
with  approval  to  the  enunciation  of  the  same  prin- 
ciple in  the  case  of 

Taylor  v.  U.  S.  Supra, 

and  although  noting  that  the  Taylor  case  had  been 
reversed  by  the  Supreme  Court  upon  an  appeal 
thereto,  pointed  out  that  the  reversal  was  based 
upon  a  different  ground,  to  wit,  that  section  18  did 
not  apply  to  an  ordinary  case  of  a  sailor  deserting 
while  on  shore  leave.  It  is  apparent  from  a  con- 
sideration of  the  opinion  in  the  Lapina  case  that  the 
reasoning  in  regard  to  the  inference  to  be  drawn 
from  a  consideration  of  the  legislative  history  was 
approved. 

So  in  the  case  at  bar,  it  is  obvious  that  when 
Congress  deliberately  altered  the  language  of  the 


16 

Immigration  Act  so  as  to  strike  out  the  word  ''negli- 
gent" and  leave  what  had  previously  read  "the 
negligent  failure"  to  read  simply  "the  failure"  etc., 
there  was  intended  to  be  accomplished  a  substantial 
change  in  the  law,  and  that  inider  the  later  act  the 
duty  to  prevent  a  landing  was  absolute,  and  was 
more  than  simply  to  be  free  from  negligence. 

In  the  case  of 
The  Ivor  Heath  275  Fed.  67, 

there  was  a  claim  made  for  the  recovery  of  a  pen- 
alty against  a  steamship  for  bringing  in  smoking 
opium  not  shown  on  its  manifest.  It  was  urged 
that  it  was  a  hardship  to  impose  upon  the  owners 
of  the  vessel  such  a  severe  liability  when  there  ex- 
isted no  guilty  intent  or  knowledge  on  their  part. 
But  the  Court  cited  with  approval  the  early  cases  of 

The  Queen,  27  Fed.  Cs.  672,  No.  16108,  and 
The  Helvetia,  11  Fed.  Cs.  1061,  No.  6345, 

as  authority  to  the  effect  that  it  was  not  a  defense 
that  the  master  of  the  vessel  had  no  knowledge  or 
information  in  the  premises  or  that  he  took  all  pre- 
cautions in  his  power  to  prevent  smuggling.  The 
Court  quoted  from  the  decision  of  Judge  Woodruff 
in  the  former  case  that 

"If  it  were  to  be  so  held  the  door  to  smuggl- 
ing would  be  open  so  wide  that  these  statutes 
would  be  a  dead  letter. ' ' 

Thus  from  experience  in  the  practical  application 
of  these  and  similar  statutes,  the  Congress  has  real- 
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ized  that  if  such  acts  and  similar  acts  arc  to  be  of 
any  practical  effect,  the  dnty  to  be  imposed  upon 
steamship  companies  to  prevent  smuggling  or  un- 
lawful landing  of  aliens  must  be  made  absolute  in 
certain  cases  and  that  in  enacting  Section  10  of 
the  latest  Immigration  Act  above  quoted,  Congress 
had  such  an  intent  to  so  make  the  duty  incumbent 
upon  owners  of  steamships  bringing  aliens  to  an 
American  port  to  prevent  unlawful  landing  an  ab- 
solute duty. 

We  submit  these  general  observations,  yet  in 
truth  the  strongest  argument  is  to  cite  the  very 
language  of  the  statute  involved.  It  does  not  admit 
of  construction;  the  duty  imposed  is  to  prevent  the 
landing,  etc.,  failing  the  performance  of  which  duty 
the  penalty  is  incurred.  The  terms  made  use  of  by 
the  Congress  in  the  present  statute  inevitably  im- 
pose an  absolute  duty. 

Finally  the  suggestion  is  advanced  that  the  statute 
if  so  construed  is  unconstitutional.  But  the  argu- 
ment is  not  developed  at  length  nor  supported  by 
authority.  Nor  is  any  particular  provision  of  the 
constitution  pointed  out  that  can  be  said  to  be  violat- 
ed. The  owners  of  steamship  companies  incurring 
the  penalty  in  question  are  afforded  due  process  of 
law  before  they  are  required  to  pay  the  penalty. 
They  are  not  obliged  to  engage  in  the  business  of 
bringing  immigrants  to  the  United  States,  and  the 
Congress  can  absolutely  prohibit  any  and  all  im- 
migrants from  being  brought.  It  can  thus  allow 
their  bringing  in  upon  terms  and  no  constitutional 
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provision  is  violated  when  it  is  enacted  that  no 
steamship  company  can  bring  aliens  to  an  American 
port  except  upon  the  terms  that  the.y  absolutely 
insure  that  such  immigrants  shall  not  be  landed  con- 
trary to  law. 

The  principle  of  the  legislation  is  not  confined  to 
the  instance  case.  It  has  been  found  upon  experi- 
ence to  be  necessary  and  it  has  been  applied  to  other 
similar  situations  so  that  if  the  law  in  the  instant 
case  were  held  unconstitutional  it  would  have  far 
reaching  implications,  and  would  nullify  such  legis- 
lation as  that  contained  in  the  Opium  Act  and  in 
various  Customs  statutes  providing  for  such  pen- 
alties as  make  the  ship  owners  or  importers  insurers 
of  a  compliance  with  the  law  in  cases  where  they 
have  some  manner  afforded  facilities  for  its  viola- 
tion. That  legislation  of  this  character  is  not  in- 
valid has  been  decided  by  the  Supreme  Court  of  the 
United  States  in  the  case  of 

Goldsmith  Jr.  Grant  Co.  v.  United  States,  254  U.  S. 
505,  65  L.  ed.  376,  378. 

The  suggestion  that  it  will  render  it  difficult  for 
American  steamship  owners  to  do  business  or  com- 
pete with  rivals  ma}^  be  disregarded  for  the  statute 
bears  equally  upon  all  steamship  companies,  foreign 
or  American. 

Nor  were  the  owners  of  the  vessel  free  from  negli- 
gence; on  their  own  showing  they  knew  they  were 
carrying  alien  immigrants  of  a  class  excluded  from 
the  United  States.     They  were  affording  facilities 
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to  such  immigrants  to  go  from  Hongkong  to  Mazat- 
lan,  Mexico,  through  San  Francisco — a  voyage  in 
itself  suspicious;  they  were  bound  to  suspect  that 
such  immigrants  were  seeking  ultimately  to  enter 
the  United  States  and  meant  to  so  enter  immediately 
if  possible.  They  allowed  such  immigrants  to 
mingle  freelj^  with  residents  of  Honolulu  of  the  same 
race  and  appearance,  and  yet  took  no  precaution  to 
identify  the  one  from  the  other.  No  blame  can  be 
attached  to  immigration  officials;  they  had  issued 
passes  for  their  own  purposes  to  allow  the  return  of 
residents  of  Honolulu  who  might  have  business 
aboard.  It  is  not  contended  that  they  gave  any 
directions  or  permission  to  the  passengers  in  ques- 
tion to  land,  for  the  allegations  of  the  libel  that  such 
permission  was  not  given  are  admitted.  Apparent- 
ly, the  master  of  the  vessel  failed  to  adopt  the  ob- 
vious precaution  of  taking  up  the  passes  on  enter- 
ing and  issuing  checks.  If  such  conduct  be  called 
the  exercise  of  due  diligence  in  the  premises  it 
would  open  wide  the  door  to  the  entry  of  excluded 

classes. 

II. 

THE  AUTHORITY  OR  DIRECTION  OF 
THE  SECRETARY  OF  LABOR  TO  PRO- 
CEED IN  ADMIRALTY  TO  RECOVER 
THE  PENALTY  INSTEAD  OF  PROSE- 
CUTING THE  OWNERS  CRIMINALLY 
WAS  NOT  AN  ISSUE. 

It  is  further  contended  by  appellant  that  there 
was  in  issue  the  question  of  the  opinion  of  the  Secre- 
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tary  of  Labor  that  it  was  impracticable  or  incon- 
venient to  prosecute  the  owner  criminally,  and  that 
therefore  the  vessel  should  be  libeled  for  a  penalty, 
and  it  is  said  that  such  allegation  was  not  proved. 
Had  the  case  been  tried,  it  would  no  doubt  have  been 
deemed  of  minor  importance,  not  going  to  the  merits 
and  it  probably  would  have  been  ignored  by  the 
parties.  In  fact  it  may  be  reasonably  urged  that  the 
matter  never  constituted  a  formal  issue  to  be  tried, 
any  more  than  the  question  of  the  authority  of  the 
United  States  Attorney  to  appear  in  any  case,  which 
is  presumed. 

But  the  point  is  not  available  in  the  instant  case 
because  while  the  libel  contained  the  formal  allega- 
tion in  proper  form  the  cause  assumed  such  a  status 
that  the  libelant  became  entitled  to  proceed  as  upon 
a  default.  As  we  have  seen,  the  exceptions  to  the 
answer  to  the  libel  were  properly  sustained.  This 
displaces  the  answer  for  all  purposes.  Under  Ad- 
miralty Rule  No.  30,  it  is  provided  that  when  excep- 
tion is  properly  taken  to  the  answer  and  the  excep- 
tion is  allowed,  the  Court  may  by  attachment  com- 
pel the  defendant  to  make  further  answer  thereto 
or  may  direct  the  matter  of  the  exception  to  be  taken 
pro  confesso  against  the  defendant  to  the  full  pur- 
port and  effect  of  the  article  to  which  it  purports 
to  answer  as  if  no  answer  had  been  put  in  thereto. 
Here  the  exception  was,  among  grounds,  upon  the 
ground  that  the  answer  did  not  deny  any  material 
allegation  of  the  libel.  Under  Admiralty  Rule  No. 
27  it  is  provided  that  the  answer  shall  be  upon  oath 
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or  solemn  affirmation,  and  shall  be  full  and  explicit 
and  distinct  to  each  separate  article  and  separate 
allegation  in  the  libel.  Tested  by  this  -  rule  the 
answer  was  insufficient  even  in  respect  of  the  allevia- 
tion of  the  authority  of  the  Secretary  to  proceed; 
for  the  answer  neither  admits  nor  denies  the  aver- 
ment, nor  does  it  state  that  the  pleader  has  no 
knowledge  or  belief  in  the  premises,  nor  that  it  is 
ignorant  of  the  truth  of  the  allegations.  It  merely 
states  that  it  leaves  libelant  to  its  proof  of  the 
matters  alleged,  which  means  nothing,  as  was  held  in 
the  case  of 

O'Keefe  v.  Staples  Coal  Co.  201  Fed.  135,  137, 

In  that  case  it  appeared  that  in  certain  articles  of 
an  answer  the  respondents  neither  admitted  nor 
denied  certain  allegations  of  the  petition  and  left 
the  petitioner  to  make  such  proof  of  the  same  as 
might  be  material.  The  Court  said  that  it  was  no 
where  stated  that  the  respondents  were  igTiorant  of 
the  truth  of  the  allegations  thus  treated,  and  further 
that  unless  really  ig-norant  they  were  bound  to 
either  admit  or  deny.  We  submit  that  the  answer 
in  respect  to  the  matter  referred  to  was  not  "on 
oath"  or  "full"  or  "explicit"  or  "distinct"  or  ac- 
cording to  the  rules  of  pleading,  and  that  it  was 
properly  disregarded.  Exceptions  having  been  sus- 
tained to  the  answer,  the  claimant  having  refused 
in  open  court  to  amend,  the  court  properly  pro- 
ceeded as  upon  a  default. 
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SEPAEATE  PENALTIES  IN  THE  CASE 
OF  EACH  ESCAPING  ALIEN  PASSEN- 
GER WERE  PROPERLY  IMPOSED. 

It  is  contended  that  the  penalties  imposed  were 
grossly  excessive.  As  to  whether  the  penalty  in  the 
case  of  each  escaping  passenger  should  have  been 
the  maximum  or  less  would  at  least  be  a  matter 
within  the  discretion  of  the  trial  court,  and  cannot 
now  be  questioned.  But  the  more  particular  con- 
tention of  appellant  seems  to  be  that  there  should 
have  been  a  single  penalty.  But  the  very  language 
of  Section  10  of  the  Act  is  against  appellant's  con- 
tention. The  duty  imposed  is  one  respecting  each 
single  alien,  and  is  to  prevent  his  landing  unlaw- 
fully and  the  failure  to  comply  with  that  duty  rend- 
ers the  owner  subject  to  the  penalty  of  a  thousand 
dollars.  The  Act  is  so  drawn  as  to  relate  to  each 
individual  passenger  and  not  to  any  particular 
voyage.  See  Pollock  vs.  Steamboat  Sea  Bird,  3  Fed. 
573,  576. 

For  ought  that  appears  from  the  record,  the 
escapes  in  question  may  indeed  have  been  entirely 
separate  and  distinct,  the  averments  of  the  libel 
would  so  imply. 
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THE  INSTANT  CASE  IS  GOVERNED  BY 
THE  IMMIGRATION  ACT  AND  NOT  BY 
THE  CHINESE  EXCLUSION  ACT. 

The  language  of  the  Immigration  Act  does  not  de- 
clare any  exceptions;  by  its  terms  it  applies  to  any 
alien  immigrant  that  comes  within  its  terms,  and  it 
cannot  be  disputed  that  the  alien  immigrants  in  the 
instant  case  were  within  its  terms ;  whether  on  other 
matters  the  particular  aliens  would  have  been  within 
the  Chinese  Exclusion  Act  is  not  material.  We 
think  the  point  has  been  decided  against  the  con- 
tention of  appellant  in  the  case  of 

U.  S.  vs.  James  Butt,  257  U.  S.  38,  65  L.  Ed.  119. 

And  the  same  point  was  so  decided  in  the  earlier 
case  of 

U.  S.  vs.  Wong  You,  223  U.  S.  67  56  L.  Ed.  354. 

There  the  court  speaking  of  the  Immigration  Act 
of  February  20,  1907,  34  Stat.  898,  said  that  by  the 
language  of  the  Act  any  alien  that  enters  the  coun- 
try unlawfully  may  be  summarily  deported  upon  the 
order  of  the  Secretary  of  Commerce  and  Labor  at 
any  time  within  three  years,  and  that  it  seemed  un- 
warranted to  exempt  the  Chinese  from  this  liability 
because  there  was  an  earlier  more  cumbrous  pro- 
ceeding which  this  partly  over  laps. 
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CONCLUSION. 

In  conclusion,  it  is  submitted  that  upon  the  con- 
ceded facts  of  the  instant  case  penalties  were  prop- 
erly imposed,  and  that  the  judgment  of  the  District 
Court  of  Hawaii  is  proper  and  well  based  in  law 
and  should  be  af&mied. 

John  T.  Williams,  ' 
United  States  Attorney, 

T.  J.  Sherdian, 
Assistant  United  States  Attorney, 

Wm.  T.  Carden, 
United  States  Attorney,  Hawaii, 
Attorneys  for  Appellee. 
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Names  and  Addresses  of  Attorneys  of  Record. 
JOHN  L.  SLATTERY,  Esq.,  U.  S.  Attorney,  Helena, 

Montana, 
W.  H.  MEIGS,  Asst.  U.  S.  Attorney,  Helena,  Mon- 
tana, 

Attorneys  for  Libelant  and  Defendant  in 
Error. 
Messrs.  GRIMSTAD  &  BROWN,  of  Billings,  Mon- 
tana, 

Attorneys  for  Intervenor  and  Plaintiff  in 
Error. 


UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  HUDSON  AUTOMOBILE,  Tools  and  Acces- 
sories, and  A.  J.  STUPER, 

Libelees, 

and 

E.  P.  McDowell,  Doing  Business  Under  the  Firm 
Name  and  Style  of  E.  P.  McDOWELL 
MOTOR  COMPANY, 

Intervenor. 

BE  IT  REMEMBERED,  that  on  August  1st,  1921, 
a  Libel  of  Information  was  duly  filed  herein,  being 
in  the  words  and  figures  following,  to  wit:     [1*] 


*Page-nuaiber  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Record. 
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In  the  District  Court  of  the  United  States,  District 

of  Montana. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  HUDSON  AUTOMOBILE,  and  One  34  x  41/2 
Goodrich  Silvertown  Cord  Tire  on  Right 
Front  Wheel,  One  34  x  4%  Goodyear  Tire  on 
Right  Rear  Wheel,  One  34  x  4I/2  Goodyear 
Tire  on  Left  Front  Wheel,  One  34  x  4I/2 
Goodyear  Tire  on  Left  Rtear  Wheel,  One 
34  X  4I/2  Goodyear  Tire  on  Side  of  Car,  One 
Bumper  in  Front,  One  Short  Handle  Shovel, 

;  One  Full  Set  Side  Curtains,  One  Auto  Jack, 

One  Tire  Pump,  One  Demountable  Rim 
Wrench,  Three  Small  Monkey  Wrenches, 
Three  Hammers,  Two  Pairs  Pliers,  Four  End 
Wrenches,  One  Storage  Battery,  One  Spot- 
light, One  34x4%.  Innertube,  One  Set  34  x 
41/2  Chains,  and  A.  J.  STUPER, 

Libelees. 

Libel  of  Information. 

BE  IT  REMEMBERED,  that  W.  H.  Meigs,  As- 
sistant United  States  Attorney  in  and  for  the  Dis- 
trict of  Montana,  who,  for  the  United  States,  in  its 
behalf  prosecutes,  comes  here  in  person  into  the 
District  Court  of  the  United  States  for  the  District 
of  Montana,  and  informs  the  Court  and  gives  it  to 
understand: 

That  the  United  States  of  America  hereby  brings 
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suit  against  that  certain  conveyance,  to  wit,  One 
Hudson  Automobile,  License  No.  57695,  Montana, 
1920,  Engine  No.  91473,  Car  No.  32512,  and  one  34  x 
4I/2  Goodrich  Silvertown  cord  tire  on  right  front 
wheel,  one  34  x  414  Goodyear  tire  on  right  rear 
wheel,  one  34  x  4i/>  Goodyear  tire  on  left  front 
wheel,  one  34  x  414  Goodyear  tire  on  left  rear  wheel, 
one  34  x  4I/2  Goodyear  tire  on  side  of  car,  one 
bumper  in  front,  one  short  handle  shovel,  one  full 
set  side  curtains,  one  auto  jack,  one  tire  pump,  one 
demountable  rim  wrench,  three  small  monkey 
wrenches,  three  hammers,  two  pairs  pliers,  four  end 
wrenches,  one  [2]  storage  battery,  one  spotlight, 
one  34  x  41/2  inner  tube,  one  set  34  x  4I/2  chains, 
Jiereinafter  mentioned  as  tools  and  accessories,  which 
said  automobile  and  tools  and  accessories  are  now 
in  the  hands  of  H.  M.  Dengler,  an  officer  of  the 
United  States,  and  a  Deputy  Collector  of  Internal 
Revenue  in  the  State  and  District  of  Montana,  hav- 
ing been  seized  by  John  MacLeod,  Sheriff  of  Big 
Horn  County,  in  the  said  State  and  District  of  Mon- 
tana, and  which  said  conveyance  and  said  tools  and 
accessories,  the  said  John  MacLeod  did  on  the  31st 
day  of  January,  1921,  seize  and  secure  as  liable  to 
seizure  and  forfeiture  under  the  provisions  of  the 
Internal  Revenue  laws  of  the  United  States,  said 
conveyance  being  then  and  there  used  in  the  re- 
moval of  goods  and  commodities,  to  wit,  distilled 
spirits,  in  respect  whereof  a  tax  is  imposed  by  law, 
with  intent  to  defraud  the  United  States  of  such 
tax. 

That  the  Assistant  United  States  Attorney  alleges 
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and  particularly  propounds  as  grounds  and  cause  for 
said  forfeiture; 

1.  On  or  about  the  31st  day  of  January,  1921,  near 
the  City  of  Hardin,  in  the  County  of  Big  Horn,  in 
the  State  and  District  of  Montana,  A.  J.  Stuper  did 
then  and  there  wrongfully  and  unlawfully  remove, 
and  was  concerned  in  removing,  by  means  of  One 
Hudson  Automobile,  License  No.  57695,  Montana, 
1920,  Engine  No.  91473,  Car  No.  32512,  a  quantity  of 
distilled  spirits,  to  wit,  whiskey,  the  exact  quantity 
of  which  is  to  the  libelant  unknown,  the  same  being 
then  and  there  goods  for  and  in  respect  whereof 
a  tax  was  then  imposed  by  law,  to  wit,  the  Internal 
Revenue  Tax  then  imposed  by  law  on  distilled 
spirits,  he,  the  said  A.  J.  Stuper  then  and  there  in- 
tending to  defraud  the  said  United  States  of  said 
tax  on  the  said  distilled  spirits,  so  removed  as  last 
aforesaid; 

2.  That  A.  J.  Stuper  claims  some  right,  title  or  in- 
terest in  and  to  the  said  conveyance,  to  wit,  one 
Hudson  Automobile,  License  No.  57695,  Montana, 
1920,  Engine  No.  91473,  Car  No.  32512,  used  in  [3] 
the  removal  of  the  said  distilled  spirits,  and  which 
contained  said  distilled  spirits,  and  in  said  tools 
and  accessories,  and  in  said  goods  and  commodities, 
to  wit,  whiskey,  the  exact  quantity  of  which  is  to  the 
libelant  unknown; 

3.  That  said  conveyance,  to  wit.  One  Hudson  Au- 
tomobile, License  No.  57695,  Montana,  1920,  Engine 
No.  91473,  Car  No.  32512,  was  seized  on  the  31st 
day  of  January,  1921,  as  liable  to  seizure  and  for- 
feiture under  the  provisions  of  the  Internal  Revenue 
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Laws  of  the  United  States,  by  John  MacLeod, 
Sheriff  of  Big  Horn  County,  in  said  State  and  Dis- 
trict of  Montana,  for  the  reason  that  the  said  con- 
veyance had  been,  and  then  was  being,  used  in  the 
unlawful  removal  of  distilled  spirits  aforesaid; 

4.  That  said  conveyance,  to  wit.  One  Hudson  Au- 
tomobile, License  No.  57695,  Montana,  1920,  Engine 
No.  91473,  Car  No.  32512,  and  said  tools  and  acces- 
sories, are  now  subject  to  seizure; 

WHEREFORE,  the  said  Assistant  United  States 
Attorney  for  the  District  of  Montana,  who  prose- 
cutes as  aforesaid  for  the  United  States,  prays  that 
due  process  of  law  may  be  awarded  in  this  behalf, 
to  enforce  the  forfeiture  of  the  said  conveyance, 
to  wit,  One  Hudson  Automobile,  License  No.  57695, 
Montana,  1920,  Engine  No.  91473,  Car  No.  32512, 
and  said  tools  and  accessories,  so  seized  as  afore- 
said, and  to  give  notice  to  all  persons  concerned 
to  appear  on  the  return  date  of  said  process,  to  show 
cause,  if  any  they  have,  why  said  forfeiture  should 
not  be  adjudged. 

W.  H.  MEIOS, 
Assistant  United  States  Attorney,  District  of  Mon- 
tana.    [4] 

United  States  of  America, 
District  of  Montana, — ss. 

W.  H.  Meigs,  being  first  duly  sworn,  on  oath, 
deposes  and  says: 

That  he  is  a  duly  appointed,  qualified  and  acting 
Assistant  United  States  Attorney  for  the  District 
of  Montana,  and  as  such  makes  this  verification  to 
the  foregoing  information;   that  he  knows  the  con- 
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tents  thereof,  and  that  the  same  is  true  to  the  best 
of  his  knowledge,  information  and  belief. 

W.  H.  MEIGS. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  August,  1921. 

[Seal]  C.  R.  GARLOW, 

Clerk  U.  S.  District  Court,  District  of  Montana. 
Filed  August  1,  1921.     C.  RL  Garlow,  Clerk. 


That  thereafter,  on  August  1st,  1921,  order  for 
process  and  publication  was  duly  filed  herein,  being 
in  the  words  and  figures  following,  to  wit:     [5] 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  HUDSON  AUTOMOBILE,  and  One  34  x  41/2 
Goodrich  Silvertown  Cord  Tire  on  Right 
Front  Wheel,  One  34  x  414  Goodyear  Tire  on 
Right  Rear  Wheel,  One  34  x  4I/2  Goodyear 
Tire  on  Left  Front  Wheel,  One  34x4% 
Goodyear  Tire  on  Left  Rear  Wheel,  One 
34  x  414  Goodyear  Tire  on  Side  of  Car,  One 
Bumper  in  Front,  One  Short  Handle  Shovel, 
One  Full  Set  Side  Curtains,  One  Auto  Jack, 
One  Tire  Pump,  One  Demountable  Rim 
Wrench,  Three  Small  Monkey  Wrenches, 
Three  Hammers,  Two  Pairs  Pliers,  Four  End 
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Wrenches,  One  Storage  Battery,  One  Spot- 
light, One  34  x  41/,.  Innertube,  One  Set  34  x 
41/0  Chains,  and  A.  J.  STUPER, 

Libelees. 

Order  for  Process  and  Publication. 

A  libel  of  information  having  been  filed  in  the 
above-entitled  court  in  the  above-entitled  cause,  on 
the  1st  day  of  August,  1921,  and  being  fully  advised 
of  the  law  and  the  facts,  and  it  appearing  there- 
from to  be  a  proper  case  therefor,  now  therefore, 

IT  IS  ORDERED,  and  THIS  DOES  ORDER: 

I. 

That  said  libel  of  information  is  hereby  set  for 
trial  and  hearing  before  the  above-entitled  court  at 
the  courtroom  thereof  in  the  City  of  Great  Falls,  in 
the  State  and  District  of  Montana,  on  the  1st  day 
of  September,  1921,  at  the  hour  of  ten  o'clock  in 
the  forenoon  of  said  day. 

II. 

That  process  in  due  form  of  law  issue  against  the 
property  [6]  described  in  said  libel  of  informa- 
tion to  enforce  a  forfeiture  of  said  property. 

III. 

That  notice  of  the  time  and  place  of  trial  and  hear- 
ing on  said  libel  of  information  be  given  to  all  per- 
sons interested  in  said  property,  by  causing  the  sub- 
stance of  said  libel,  with  the  order  of  the  Court  set- 
ting the  time  and  place  appointed  for  said  trial,  and 
hearing  to  be  published  in  "The  Tribune,"  a  news- 
paper of  general  circulation  published  at  Hardin, 
in  the  State  and  District  of  Montana,  and  near  the 
place  where  said  property  was  seized,  and  by  post- 
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ing  the  same  in  three  public  places  in  the  City  of 
Great  Falls,  in  the  State  and  District  of  Montana, 
for  the  period  of  fourteen  (14)  days  prior  to  the 
time  set  for  said  trial. 

Dated  this  1st  day  of  August,  1921. 

BOURQUIN, 

Judge. 
Filed  August  1,  1921.     C.  R.  Garlow,  Clerk. 


Thereafter,  on  August  30,  1921,  motion  for  leave 
to  intervene  and  intervenor's  petition  was  duly  filed 
herein,  being  in  the  words  and  figures  following, 
to  wit:     [7] 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

UNITED  STATES  OF  AMERICA, 

Libelant, 
vs. 

ONE  HUDSON  AUTOMOBILE,  and  One  34  x  41/2 
Goodrich  Silvertown  Cord  Tire  on  Right 
Front  Wheel,  One  34  x  4%  Goodyear  Tire  on 
Right  Rear  Wheel,  One  34  x  414  Goodyear 
Tire  on  Left  Front  Wheel,  One  34x41/2 
Goodyear  Tire  on  Left  Rear  Wheel,  One 
34  x  4%  Goodyear  Tire  on  Side  of  Car,  One 
Bumper  in  Front,  One  Short  Handle  Shovel, 
One  Full  Set  Side  Curtains,  One  Auto  Jack, 
One  Tire  Pump,  One  Demountable  Rim 
Wrench,    Three    Small    Monkey    Wrenches, 
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Three  Hammers,  Two  Pairs  Pliers,  Four  End 
Wrenches,  One  Storage  Battery,  One  Spot- 
light, One  34x41/2  Innertube,  One  Set  34  x 
41/2  Chains,  and  A.^J.  STUPER, 

Libelees, 

and 

E.  P.  McDowell,  Doing  Business  Under  the  Firm 
Name  Land  Style  of  E.  P.  McDOWELL 
MOTOR  COMPANY, 

Intervenor. 

Motion  for  Leave  to  Intervene. 

Comes  now  E.  P.  McDowell  and  moves  the  Court 
for  leave  to  intervene  as  party  defendant  in  the 
above-entitled  action,  and  represents  to  the  Court 
as  follows,  to  wit: 

L 

That  E.  P.  McDowell  is  now,  and  was  at  all  times 
hereinafter  mentioned  doing  business  under  the 
firm  name  and  style  of  E.  P.  McDowell  Motor  Com- 
pany, and  is  now  and  was  at  all  the  times  hereinafter 
mentioned  engaged  in  the  business  of  selling  auto- 
mobiles, with  his  place  of  business  at  Billings,  Mon- 
tana.    [8] 

11. 

That  on  or  about  the  1st  day  of  August,  1921,  a 
libel  of  information  was  filed  in  the  above-entitled 
court  against  a  certain  conveyance,  to  wit:  One 
Hudson  Automobile,  License  No.  57695,  Montana, 
1920,  Engine  No.  91473,  Car  No.  32512,  and  one  34  x 
41/2  Goodrich  Silvertown  Cord  tire  on  right  front 
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Tvheel,  one  34  x  4I/2  Goodyear  tire  on  right  rear 
wheel,  one  34  x  4%  Goodyear  tire  on  left  front 
wheel,  one  34  x  4I/2  Goodyear  tire  on  left  rear  wheel, 
one  34  x  4%  Goodyear  tire  on  side  of  car,  one 
bumper  in  front,  one  short  handle  shovel,  one  full 
set  side  curtains,  one  auto  jack,  one  tire  pump,  one 
demountable  rim  wrench,  three  small  monkey 
wrenches  three  hammers,  two  pairs  pliers,  four  end 
wrenches,  one  storage  battery,  one  spotlight,  one 
34  X  4I/2  inner  tube,  one  set  34  x  4I/2  chains,  all  of 
which  will  be  hereinafter  designated  and  men- 
tioned as  tools  and  accessories,  which  automobile, 
tools  and  accessories  are  now  in  the  hands  of  H.  M. 
Dengier,  an  officer  of  the  United  States  and  a  deputy 
collector  of  internal  revenue  in  the  State  and  Dis- 
trict of  Montana,  all  of  which  are  more  fully  set 
forth  in  the  libel  of  information,  to  which  reference 
is  hereby  made. 

III. 

That  E.  P.  McDowell,  doing  business  as  E.  P. 
McDowell  Motor  Company,  is  now  and  was  at  all 
times  hereinafter  mentioned  the  holder  of  the  legal 
title  to  said  automobile,  tools  and  accessories,  as 
hereinafter  more  fully  set  forth,  to  wit: 

(a)  That  on  December  3,  1920,  at  Billings,  Mon- 
tana, said  intervenor  sold  to  A.  J.  Stuper,  mentioned 
in  the  libel  of  information,  the  automobile,  tools  and 
accessories  hereinbefore  mentioned,  and  that  on 
said  date  he  took  from  said  A.  J.  Stuper  a  condi- 
tional sales  contract  for  the  unpaid  balance  thereof, 
which  at  that  time     [9]     was  Fourteen  Hundred 
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Eight  Dollars  ($1408.00),  a  copy  of  which  conditional 
bill  of  sale  is  hereto  attached,  marked  Exhibit  "A," 
and  made  a  part  of  this  plea  of  intervention;  that 
subsequent  to  the  signing  and  execution  of  said 
conditional  bill  of  sale  and  prior  to  the  time  it  was 
seized,  as  set  forth  in  the  libel  of  information,  your 
intervenor  caused  the  same  to  be  filed  for  record  in 
the  office  of  the  County  Clerk  and  Recorder  of  Deeds 
for  Yellowstone  County,  Montana,  where  the  same 
is  of  record,  and  has  ever  since  been  of  record;  that 
said  conditional  bill  of  sale  has  been  in  force  ever 
since  its  execution,  and  that  there  is  now  due  and 
owing  from  A.  J.  Stuper  to  the  intervenor  the  sum 
of  Fourteen  Hundred  Eight  DoUars  ($1408.00),  to- 
gether with  interest  thereon  at  the  rate  of  ten  per 
cent  per  annum  from  December  3,  1920,  and  that 
no  part  of  said  sum  of  Fourteen  Hundred  Eight 
Dollars  ($1408.00),  or  interest  thereon  has  been  paid 
to  the  intervenor  by  A.  J.  Stuper,  or  anyone  else 
acting  for  him,  and  that  there  is  now  due  and  owing 
said  intervenor  said  sum  and  interest,  and  that  the 
same  is  a  valid  enforceable  claim. 

IV. 
That  at  the  time  said  sale  was  made  to  A.  J. 
Stuper  by  the  intervenor,  as  hereinbefore  set  forth, 
the  intervenor  had  no  knowledge  or  information  that 
said  automobile,  tools  and  accessories  were  to  be 
used  to  convey  distilled  liquors,  and  that  the  inter- 
venor has  not  been  at  any  time,  or  is  he  now  acting 
in  collusion  with  the  said  A.  J.  Stuper,  or  any  of  the 
other  libelees. 
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V. 

That  said  intervenor  further  represents  and 
states  as  a  fact  that  said  automobile,  tools  and  ac- 
cessories were  not  being  used  by  said  A.  J.  Stuper, 
on  or  about  the  31st  day  of  January,  1921,  or  at 
[10]  all,  for  the  purpose  of  removing  distilled 
spirits  with  intent  to  defraud  the  United  States 
of  America  of  any  revenue  tax,  or  at  all,  and  in  this 
behaK  he  alleges  that  said  automobile,  tools  and  ac- 
cessories are  not  liable  to  forfeiture  and  seizure 
under  the  provisions  of  the  Internal  Revenue  Law 
of  the  United  States  of  America,  or  at  all,  and 
further  alleges  that  said  automobile,  tools  and  acces- 
sories was  not  at  any  time,  or  at  all,  seized  by  any 
officer  of  the  United  States  of  America,  but  that  the 
same  was  taken  from  A.  J.  Stuper  by  the  Sheriff 
of  Big  Horn  County,  Montana,  and  that  he  was  not 
at  that  time,  or  at  all,  and  particularly  at  the  time 
of  the  alleged  seizure,  to  wit:  January  31,  1921,  an 
officer  of  the  United  States  of  America  authorized  to 
seize  the  same. 

VI. 

Intervenor  further  denies  that  said  automobile, 
tools  and  accessories  mentioned  in  said  libel  of  in- 
formation are  stibject  to  forfeiture  and  seizure,  and 
denies,  generally,  each  and  every  allegation  con- 
tained in  said  libel  of  information. 

Said  E.  P.  McDowell  further  represents  to  the 
Court : 

I. 

That  said  libel  of  information  is  insufficient  on 
the  face  thereof  to  constitute  a  valid  claim  against 
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said  automobile,  tools  and  accessories  mentioned 
there  in  for  the  reason  that  it  shows  upon  the  face 
of  the  same  that  said  automobile,  tools  and  acces- 
sories were  seized  by  virtue  of  the  provisions 
of  the  Internal  Revenue  Laws  of  the  United  States 
of  America,  and  that  said  laws  have  been  repealed 
by  the  law  designated  and  known  as  the  National 
Prohibition  Act,  or  the  Volstead  Act,  and  that  said 
seizure  and  forfeiture  is  therefore  void,  illegal  and 
of  no  force  and  effect.     [11] 

II. 

That  said  A.  J.  Stuper,  who  it  is  alleged  was  in 
possession  of  said  automobile,  tools  and  accessories 
on  the  31st  day  of  January,  1921,  when  it  was  seized, 
as  set  forth  in  said  libel  of  information,  has  never 
been  convicted  of  the  crime  of  transporting  and 
removing  said  distilled  spirits  with  intent  to  de- 
fraud the  United  States  of  America  from  any  tax 
imposed  by  law  thereon,  as  set  forth  in  said  libel. 

WHEREFORE,  said  E.  P.  McDoweU,  doing  busi- 
ness under  the  name  of  E.  P.  McDowell  Motor  Com- 
pany, prays  as  follows,  to  wit: 

(1)  That  his  claim  of  Fourteen  Hundred  Eight 
Dollars  ($1408.00),  together  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum  from  Decem- 
ber 3,  1920,  be  allowed  as  a  valid  and  existing  claim 
against  said  automobile,  tools  and  accessories,  and 
that  he  be  paid  said  sum  out  of  any  proceeds  derived 
from  the  sale  of  said  automobile,  tools  and  acces- 
sories, and  that  said  claim  be  a  prior  one  over  and 
above  any  claim  of  the  United  States  of  America. 

(2)  That  said  libel  of  information  be  dismissed. 
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(3)  That  the  court  make  and  enter  herein  an 
order  permitting  said  E.  P.  McDowell  to  intervene 
in  said  cause,  and  that  this  plea  of  intervention  be 
the  plea  of  said  E.  P.  McDowell. 

(4)  For  such  other  and  further  relief,  general  or 
special,  legal  or  equitable,  as  he  may  be  entitled  to. 

E.  P.  McDowell, 

Intervenor. 
GRIMSTAD  &  BROWN, 
By  0.  KING  GRIMSTAD, 
His  Attorney.     [12] 

State  of  Montana, 

County  of  Yellowstone, — ss. 

E.  P.  McDowell,  being  first  duly  sworn,  deposefci 
and  says: 

That  he  is  the  intervenor  hereinbefore  mentioned, 
and  that  he  has  read  the  above  and  foregoing  pe- 
tition for  intervention  and  knows  the  contents 
thereof,  and  that  the  matters  and  things  therein 
contained  are  true. 

E.  P.  McDowell. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  August,  1921. 

[Seal]  0.  KING  GRIMSTAD, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Billings,  Montana. 

My  commission  expires  Jan.  12,  1923.     [13] 
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Exhibit  ''A." 

NOTE  AND  CONDITIONAL  BILL  OF  SALE. 

$1408.00 

Bimngs,  Montana,  Dec.  3,  1920.    No.  


For  value  received,  I,  we  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  E.  P. 
McDowell  Motor  Company,  at  its  office  in  the  City 
of  Billings,  Montana,  the  sum  of  Fourteen  hundred 
and  eight  and  no/100  Dollars  ($1408.00),  as  follows; 
one  hundred  seventy-six  dollars  on  the  fourth  day 
of  each  and  every  month  for  eight  months,  with 
interest  thereon  at  the  rate  of  10  per  cent  per  an- 
niun,  payable  monthly  from  date  until  paid,  with 
all  costs  of  collection  and  reasonable  attorney  fees 
in  case  payment  is  not  made  at  maturity.  The 
makers  and  endorsers  hereby  waive  presentment, 
demand,  protest  and  notice  thereof.  The  considera- 
tion of  this  obligation  is  that  the  said  E.  P. 
McDowell  Motor  Company  has  delivered  and  agreed 
to  sell  to  the  undersigned  the  following  personal 
property,  to  wit:  Hudson  speedster  11-0-32512, 
motor  91473. 

Provided,  however,  that  the  title  and  ownership 
of  the  said  property  shall  be  and  remain  in  the  said 
E.  P.  McDowell  Motor  Company  until  full  payment 
is  made  of  the  amount  set  forth  and  upon  such  pay- 
ment being  made  the  undersigned  shall  be  the 
owner  of  said  property. 

In  the  event  of  failiu^e  to  pay  this  note,  or  any 
payments  or  interest  thereon  when  due,  or  if  the 
said  property  is  not  properly  cared  for,  or  if  it  is 
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seized  or  levied  upon  or  sold  or  removed,  or  if  any 
attempt  is  made  to  sell  or  remove  it  from  the  County 
of  Yellowstone,  State  of  Montana,  without  the 
written  consent  of  said  [14]  Company,  the  said 
Company,  its  agents,  successors  or  assigns,  may  take 
immediately,  by  an  action  in  claim  and  delivery, 
as  provided  by  law,  recover  the  possession  of  said 
property  wheresoever  located,  or  the  sheriff  of  the 
county  where  said  property  may  be  located,  when 
so  authorized  by  the  said  E.  P.  McDowell  Motor 
Company,  its  agents,  succossers  or  assigns,  may  take 
possession  of  the  said  property  and  sell  the  same 
after  notice  given  therefor,  for  such  time  and  in 
the  manner  provided  by  law  for  sheriff's  sale  of  per- 
sonal property  under  execution,  and  apply  the  pro- 
ceeds thereof. 

First:  To  the  payment  of  the  expenses  of  such 
sale,  including  attorneys'  fees;  and 

Second:  to  the  amount  due  on  the  foregoing  note 
and  the  remainder,  if  any,  shall  be  paid  to  the 
vendee. 

Said  taking  and  sale  shall  not  relieve  the  under- 
signed from  paying  the  balance  due  on  this  note, 
should  a  deficiency  arise  after  said  sale,  and  the 
said  Company,  may,  at  its  option,  retain  said  prop- 
erty and  all  payments  made  on  this  note,  in  satis- 
faction thereof,  and  all  sums  which  have  been  made 
shall  be  and  remain  the  property  of  the  said  com- 
pany, the  same  being  considered  as  the  reasonable 
rental  value  of  said  property. 

A.  J.  STUPER. 
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Postoffice Miles  North, 

County  Miles  East, 

Sec Township ....  Range Miles    South, 

Witness  to  signature :  ....  Miles  West, 

E.  P.  McDowell  of  Bimngs. 

Filed  August  30,  1921.    C.  R.  Garlow,  Clerk.     [15] 


Thereafter,  on  January  26,  1922,  leave  to  inter- 
vene was  granted  herein,  the  minute  entry  thereon 
being  as  follows,  to  wit: 

In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Montana. 

No.  938. 

UNITED  STATES 
vs. 

ONE  HUDSON  AUTO  and  A.  J.  STUPER. 

Order  Granting  Leave  to  Intervene, 

Comes  now  W.  H.  Meigs,  Esq.,  Assistant  U.  S. 
Attorney,  and  states  to  the  Court  that  the  plaintiff 
herein  consents  to  the  petition  of  E.  P.  McDowell 
to  intervene  herein  as  to  the  automobile  involved, 
whereupon  Court  ordered  that  said  petition  to 
intervene  be  filed,  the  case  not  to  be  set  for  trial 
at  present. 

Entered  in  open  court  January  26,  1922. 

C.  R.  OARLOW, 
Clerk. 
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Thereafter,  on  March  9,  1922,  a  stipulation  and 
agreed  statement  of  facts  was  duly  filed  herein, 
being  in  the  words  and  figures  following,  to  wit: 
[16] 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  HUDSON  AUTOMOBILE,  and  One  34x41/2 
Goodrich  Silvertown  Cord  Tire  on  Right 
Front  Wheel,  One  34x414  Goodyear  Tire  on 
Right  Rear  Wheel,  One  34x41^  Goodyear 
Tire  on  Left  Front  Wheel,  One  34x4%  Good- 
year Tire  on  Left  Rear  Wheel,  One  34x4^/^ 
Goodyear  Tire  on  Side  of  Car,  One  Bumper 
in  Front,  One  Short  Handle  Shovel,  One  Full 
Set  Side  Curtains,  One  Auto  Jack,  One  Tire 
Pump,  One  Demountable  Rim  Wrench,  Three 
Small  Monkey  Wrenches,  Three  Hammers, 
Two  Pairs  Pliers,  Four  End  Wrenches,  One 
Storage  Battery,  One  Spotlight,  One  34x4^/2 
Innertube,  One  Set  34x4%  Chains,  and  A.  J. 
STUPER, 

Libelees, 
and 

E.  P.  McDowell,  Doing  Business  Under  the 
Firm  Name  and  Style  of  E.  P.  McDOWELL 
MOTOR  COMPANY, 

Intervener. 
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Stipulation  and  Agreed  Statement  of  Facts. 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween John  L.  Slattery,  Esq.,  United  States  District 
Attorney  for  the  District  of  Montana,  for  and  on 
behalf  of  the  United  States  of  America,  in  the 
above-entitled  matter,  and  Messrs.  Glrimstad  & 
Brown,  for  and  on  behalf  of  the  claim  of  E.  P. 
McDowell  in  the  above-entitled  matter,  that  the 
following  facts  are  hereby  admitted  as  true  and  are 
hereby  submitted  to  the  Court  for  Judgment 
thereon : 

I. 

That  A.  J.  Stuper  did  on  the  31st  day  of  January, 
1921,  near  the  City  of  Hardin,  County  of  Big  Horn, 
State  and  District  of  Montana,  have  possession  of 
One  Hudson  Automobile,  License  [17]  No.  57695 
Montana  1920,  Engine  No.  91473,  Car  No.  32512, 
together  with  the  tools  and  accessories  described 
in  the  information  on  file  herein,  and  that  at  that 
time  the  said  A.  J.  Stuper  had  a  quantity  of  dis- 
tilled spirits,  to  wit,  whiskey,  in  said  automobile 
and  that  he  was  transporting,  removing,  and  con- 
cerned in  removing  the  same,  by  means  of  said 
Hudson  Automobile,  tools  and  accessories,  as  men- 
tioned in  said  libel  of  information,  without  first 
obtaining  a  permit  entitling  him  so  to  do,  and  pay- 
ing the  Internal  Revenue  tax  due  thereon;  the  said 
whiskey  then  and  there  so  transported  and  removed 
being  distilled  spirits  in  respect  whereof  a  tax  then 
was  imposed  by  law,  to  wit,  the  Internal  Revenue 
tax  imposed  by  law  on  distilled  spirits,  and  then 
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and  there  due  and  unpaid;  that  said  Hudson  Auto- 
mobile and  tools  and  accessories  were  taken  by  the 
plaintiff,  by  and  through  its  proper  officers,  and 
that  they  are  now  in  the  possession  of  plaintiff,  its 
officers  and  agents. 

II. 
That  at  the  time  said  automobile,  tools,  and  ac- 
cessories, as  mentioned  in  said  libel  of  information, 
were  taken  into  the  possession  of  the  United  States 
of  America  that  E.  P.  McDowell,  the  intervenor 
herein,  had  a  valid  and  existing  claim  against  said 
automobile,  tools  and  accessories  in  the  sum  of 
fourteen  hundred  eight  doUars  ($1408.00),  together 
with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum  from  December  3,  1920,  and  that  said  claim 
of  the  said  E.  P.  McDowell  was  represented  by  a 
conditional  bill  of  sale,  he  having  sold  said  automo- 
bile, tools  and  accessories  to  the  said  A.  J.  Stuper, 
who  was  lawfully  in  possession  of  said  automobile, 
tools  and  accessories  at  the  time  of  the  seizure 
thereof;  that  said  conditional  bill  of  sale  was  signed 
and  executed  by  the  said  A.  J.  Stuper  and  was 
bona  fide  in  all  respects,  and  was  placed  on  record 
in  the  office  of  the  [18]  County  Clerk  and  Re- 
corder of  Deeds  for  Yellowstone  County,  Montana, 
on  the  7th  day  of  December,  1920,  which  is  the 
,County  where  said  E.  P.  McDowell  is  doing  business 
and  where  said  automobile,  tools  and  accessories 
were  sold;  that  said  sale  was  in  all  respects  fair  and 
legal  and  was  not  made  with  any  knowledge  or  in- 
formation of  any  kind  whatsoever  on  the  part  of 
the  said  E.  P.  McDowell  that  the  said  A.  J.  Stuper 
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intended  to,  or  had  any  intentions  of  any  kind  to 
use  the  same  to  transport  distilled  spirits  in  viola- 
tion of  the  laws  of  the  United  States  of  America. 

III. 

That  said  automobile,  tools  and  accessories  were 
taken  from  A.  J.  Stuper,  at  the  time  and  manner 
mentioned  in  said  libel  of  information,  by  John 
Macleod,  who  was  at  that  time  Sheriff  of  Big  Horn 
County,  Montana,  and  that  he  was  not  at  that  time, 
or  at  all,  an  officer  of  the  United  States  of  America, 
but  at  said  time  was  acting  in  his  capacity  as  a 
Sheriff  of  Big  Horn  County,  Montana. 

IV. 

That  the  whiskey  so  being  removed  and  trans- 
ported in  said  Hudson  Automobile,  at  the  time 
said  Hudson  Automobile,  tools  and  accessories  were 
seized,  was  Canadian  whiskey,  then  and  there  and 
theretofore  imported  into  the  United  States  and 
upon  which  the  Internal  Revenue  tax  therefor  had 
not  been  paid. 

V. 

That  after  said  automobile,  tools  and  accessories 
were  seized  by  the  said  Sheriff  of  Big  Horn  County, 
Montana,  it  was  at  a  subsequent  date  thereof  duly 
turned  over  to  the  officers  of  the  United  States  of 
America,  together  with  the  [19]  distilled  spirits 
found  in  said  automobile. 

VI. 

That  the  libel  of  information  as  filed  herein  is 
prosecuted  by  reason  of  the  violation  of  the  Internal 
Revenue  Laws  of  the  United  States  of  America, 
and  not  by  reason  of  any  violation  of  the  National 
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Prohibition  Act,  which  is  commonly  known  as  the 
Volstead  Act. 

VII. 

That  the  said  A.  J.  Stuper,  who  was  lawfully  in 
possession  of  said  automobile,  tools  and  accessories 
at  the  time  they  were  seized,  has  never  been  con- 
victed of,  the  crime  of  transporting  and  removing 
distilled  spirits  with  intent  to  defraud  the  United 
States  of  America  from  any  tax  imposed  by  law 
thereon,  or  at  all. 

VIII. 

That  a  true  and  correct  copy  of  said  conditional 
sales  contract  is  attached  to  the  answer  of  E.  P. 
McDowell  filed  in  said  cause,  and  that  said  sum, 
to  wit:  Fourteen  Hundred  Eight  Dollars  ($1408.00), 
together  with  interest  thereon  at  ten  per  cent  an- 
num from  December  3,  1920,  was  due  and  owing  the 
said  E.  P.  McDowell  from  the  said  A.  J.  Stuper  at 
the  time  said  automobile,  tools  and  accessories  were 
taken  from  the  said  A.  J.  Stuper,  as  set  forth  in 
said  libel  of  information,  and  that  said  sum  and 
interest  is  now  due  the  said  E.  P.  McDowell,  and  has 
not  been  paid,  and  that  the  same  would  be  a  valid 
lien  against  said  automobile,  tools,  and  accessories, 
if  the  same  were  sought  to  be  forfeited  under  the 
laws  of  the  State  of  Montana,  and  that  the  said 
E.  P.  McDowell  has  no  other  means  of  collecting 
or  enforcing  said  claim. 
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Signed  and  dated  this  3d  day  of  March,  1922. 
JOHN  L.  SLATTERY, 
United  States  Attorney,  District  of  Montana. 
GRIMSTAD  &  BROWN, 
By  0.  KING  GRIMSTAD, 
Attorneys  for  E.  P.  McDowell,  Intervenor. 
Filed  March  9,  1922.    C.  R.  Garlow,  Clerk.     [20] 


Thereafter,  on  March  10,  1922,  said  cause  came  on 
regularly  for  trial,  the  minute  entry  thereof  being 
as  follows,  to  wit: 

In  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Montana. 

No.  938. 

UNITED  STATES 

vs. 

,ONE  HUDSON  AUTO  and  A.  J.  STUPER. 

Trial. 

This  cause  came  on  regularly  for  trial  this  day, 
John  L.  Slattery,  Esq.,  U.  S.  District  Attorney,  ap- 
pearing for  the  United  States,  and  0.  King  Grim- 
stad,  Esq.,  appearing  for  the  intervenor.  There- 
upon the  cause  was  submitted  to  the  Court  upon  the 
agreed  statement  of  facts  filed  herein.  Thereupon 
counsel  for  the  intervenor  moved  the  court 
for  a  verdict  in  favor  of  said  intervenor  upon  the 
ground  that  section  3450  R.  S.  U.  S.  has  been  re- 
pealed by  the  National  Prohibition  Act,  upon  which 
the  cause  was  submitted  to  the  court.     Thereupon, 
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after  due  consideration,  court  ordered  that  decree 
be  entered  herein  in  favor  of  the  United  States  as 
pray  for,  to  which  rulig  of  the  Court  the  inter- 
venor  then  and  there  excepted  and  exception  noted. 

Thereupon  counsel  for  the  intervenor  gave  oral 
notice  of  appeal  and  the  court  fixed  the  cost  bond  on 
appeal  in  the  sum  of  Three  Hundred  Dollars. 

Entered  in  open  Court  March  10,  1922. 

C.  R.  aARLOW, 
Clerk. 


Thereafter,  on  March  13,  1922,  decree  v^as  duly 
filed  and  entered  herein,  being  in  the  words  and  fig- 
ures following,  to  wit:     [21] 

In  the  District  Court  of  the  United  States,  District 
of  Montana,  Great  Falls  Division. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  HUDSON  AUTOMOBILE,  and  One  34  x  4% 
Goodrich  Silvertown  Cord  Tire  on  Right 
Front  Wheel,  One  34x41/2  Goodyear  Tire 
on  Right  Rear  Wheel,  One  34x41/2  Good- 
year Tire  on  Let  Front  Wheel,  One  34  x  4% 
Goodyear  Tire  on  Left  Rear  Wheel,  One 
34  X  414  Tire  on  Side  of  Car,  One  Bumper  in 
Front,  One  Short  Handle  Shovel,  One  Full 
Set  Side  Curtains,  One  Auto  Jack,  One  Tire 
Pump,  One  Demountable  Rim  Wrench,  Three 
Small  Monkey  Wrenches,   Three   Hammers, 
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Two  Pairs  Pliers,  Four  End  Wrenches,  One 
Storage  Battery,  One  Spotlight,  One  34  x  41^ 
Innertube,  One  Set  34  x  4%  Chains,  and  A. 
J.  STUPER, 

Libelees, 

and 

E.  P.  McDowell,  Doing  Business  Under  the 
Firm  Name  and  Style  of  E.  P.  McDOWELL 
MOTOR  COMPANY, 

Intervenor. 

Decree. 

This  cause  having  come  on  regularly  for  trial  be- 
fore the  Court,  without  a  jury,  John  L.  Slattery, 
Esq.,  United  States  Attorney,  appearing  as  counsel 
for  the  United  States  of  America,  the  libelant,  and 
O.  King  Grimstad,  Esq.,  appearing  as  counsel  for 
libelees  and  intervenor,  and  an  agreed  statement  of 
facts  dated  March  3,  1922,  and  signed  by  the  above 
named  counsel  respectively,  having  been  duly  filed 
herein,  which  agreed  statement  is  ordered  to  be 
made  a  part  of  the  record  in  this  cause; 

And  thereupon,  neither  party  desiring  to  intro- 
duce additional  evidence,  and  neither  party  requir- 
ing a  jury,  by  consent  of  the  parties,  this  cause  was 
submitted  to  the  Court,  in  lieu  of  a  jury,  and  upon 
said  agreed  statement  of  facts,  for  its  consideration 
and  judgment;     [22] 

And  it  appearing  to  the  Court  that  a  libel  of  in- 
formation in  the  above-entitled  cause  was  duly  filed 
before  this  Honorable  Court  on  the  1st  day  of  Au- 
gust, 1921,  and  that  in  pursuance  thereof  there  was 
issued  out  of  this  Court  on  said  day  an  order  for 
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hearing  on  said  libel  of  information,  and  that  process 
in  due  form  of  law  issued  against  the  property  de- 
scribed in  said  libel  of  information  to  enforce  for- 
feiture thereof,  and  that  notice  of  the  time  and  place 
of  said  hearing  was  duly  given  to  all  other  persons 
interested  in  said  property  by  publication  of  the 
substance  of  said  libel  in  due  form  of  law;  and 

It  appearing  that  said  process  was  duly  served 
and  publication  made  in  pursuance  of  said  order; 
and 

It  further  appearing  to  the  Court  that  all  the  al- 
legations contained  in  the  libel  of  information  herein 
are  admitted  as  true  by  the  said  agreed  statement  of 
facts  on  file  herein,  and  the  Court  being  now  fully 
advised  in  the  premises; 

IT  IS  HEREBY  ORDERED,  ADJUDGED 
AND  DECREED,  That  the  property  herein  de- 
scribed, to  wit,  one  Hudson  Automobile,  License 
No.  57605  Montana,  1920,  Engine  No.  91473,  Car  No. 
3251,2;  and  one  34  x  4%  Goodrich  Silvertown  Cord 
tire  on  right  front  wheel,  one  34  x  4%  Goodyear  tire 
on  right  rear  wheel,  one  34  x  4I/2  Goodyear  tire  on 
left  front  wheel,  one  34  x  4I/2  Goodyear  tire  on  left 
rear  wheel,  one  34  x  4^/2  Goodyear  tire  on  side  of 
car,  one  bumper  in  front,  one  short  handle  shovel, 
one  full  set  side  curtains,  one  auto  jack,  one  tire 
pump,  one  demountable  rim  wrench,  three  small 
monkey-wrenches,  three  hammers,  two  pairs  pliers, 
four  end  wrenches,  one  storage  battery,  one  spotlight 
one  34  x  4I/2  inner  tube,  one  set  34  x  41/^  chains,  be, 
and  the  same  are  hereby  declared  to  be  condemned 
and  forfeited  to  the  United  States  of  America,  and 
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that  the  same  be  sold  at  a  public  place  in  the  City  of 
Hardin,  in  the  State  and  District  of  Montana,  at 
public  auction,  at  a  time  and  place  to  be  set  by  the 
United  States  Marshal,  in  that  behalf,  [23]  for 
cash  by  said  United  States  Marshal  for  the  district 
of  Montana ;  that  the  said  Marshal  shall  give  fifteen 
days'  notice  of  such  sale  by  advertising  in  the  "Har- 
din Tribune,"  a  newspaper  of  general  circulation, 
printed  and  published  in  the  City  of  Hardin,  in  the 
State  and  District  of  Montana,  the  same  being  a 
newspaper  published  nearest  the  said  place  of  sale; 
and  shall  within  ten  days  after  such  sale  pay  the  pro- 
ceeds thereof  to  the  Clerk  of  this  Court,  after  de- 
ducting all  proper  charges  and  costs  incurred  herein 
to  be  allowed  by  this  Court. 

Done  in  open  court  this  13  day  of  March,  1922. 

BOURQUIN. 
Judge. 

Filed  March  13,  1922.     C.  R.  Garlow,  Clerk. 


Thereafter,  on  April  7,  1922,  bill  of  exceptions 
was  duly  allowed,  signed  and  filed  herein,  being  in 
the  words  and  figures  following,  to  wit:     [24] 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  HUDSON  AUTOMOBILE,  and  One  34  x  41/2 
Goodrich  Silvertown  Cord  Tire  on  Right 
Front  Wheel,    One   34x41/4  Goodyear   Tire 
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on  Right  Rear  Wheel,  One  34x41/2  Good- 
year Tire  on  Left  Front  Wheel,  One  34  x  4% 
Goodyear  Tire  on  Left  Rear  Wheel,  One 
34x4%  Goodyear  Tire  on  Side  of  Car,  One 
Bumper  in  Front,  One  Short  Handle  Shovel, 
One  Full  Set  Side  Curtains,  One  Auto  Jack, 
One  Tire  Pump,  One  Demountable  Rim 
Wrench,  Three  Small  Monkey  Wrenches, 
Three  Hammers,  Two  Pairs  Pliers,  Four  End 
Wrenches,  One  Storage  Battery,  One  Spot- 
light, One  34x41/2  Innertube,  One  Set 
34x41/2  Chains,  and  A.  J.  STUPER, 

Libelees, 

and 

E.  P.  McDowell,  Doing  Business  Under  the 
Firm  Name  and  Style  of  E.  P.  McDOWELL 
MOTOR  COMPANY, 

Intervenor. 

Bill  of  Exceptions. 

BE  IT  REMEMBERED,  that  the  above-entitled 
cause  came  on  regularly  for  trial  on  the  10th  day  of 
March,  1922,  without  a  jury, — a  jury  having  been 
waived  by  the  written  stipulation  of  the  parties 
filed  in  said  cause, — the  Honorable  GEORGE  M. 
BOURQUIN,  United  States  District  Judge  for  Mon- 
tana, presiding. 

Whereupon  the  following  proceedings  were  had 
and  evidence  introduced,  to  wit: 

A  stipulation  was  entered  into  between  the  par- 
ties, which,  omitting  title  of  court  and  cause,  is  as 
follows:     [25] 
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"IT  IS  HEREBY  STIPULATED  AND  AGREED 

by  and  between  John  L.  Slattery,  Esq.,  United 
States  District  Attorney  for  the  District  of  Montana, 
for  and  on  behalf  of  the  United  States  of  America  in 
the  above-entitled  matter,  and  Messrs.  Glrimstad  & 
Brown,  for  and  on  behalf  of  the  claim  of  E.  P.  Mc- 
Dowell in  the  above-entitled  matter,  that  the  fol- 
lowing facts  are  hereby  admitted  as  true  and  are 
hereby  submitted  to  the  Court  for  judgment  thereon: 

I. 
That  A.  J.  Stuper  did  on  the  31st  day  of  January, 
1921,  near  the  City  of  Hardin,  County  of  Big  Horn, 
State  and  District  of  Montana,  have  possession  of 
One  Hudson  Automobile,  License  No.  57695  Mon- 
tana 1920,  Engine  No.  91473,  Car  No.  32512,  together 
with  the  tools  and  accessories  described  in  the  in- 
formation on  file  herein,  and  that  at  that  time  the 
said  A.  J.  Stuper  had  a  quantity  of  distilled  spirits, 
to  wit,  whiskey,  in  said  automobile,  and  that  he  was 
transporting,  removing,  and  concerned  in  removing 
the  same,  by  means  of  said  Hudson  Automobile, 
tools  and  accessories,  as  mentioned  in  said  libel  of 
information,  without  first  obtaining  a  permit  en- 
titling him  so  to  do,  and  paying  the  Internal  Reve- 
nue tax  due  thereon;  the  said  whiskey  then  and 
there  so  transported  and  removed  being  distilled 
spirits  in  respect  whereof  a  tax  then  was  imposed  by 
law,  to  wit,  the  Internal  Revenue  tax  imposed  by 
law  on  distilled  spirits,  and  then  and  there  due  and 
unpaid;  that  said  Hudson  Automobile  and  tools  and 
accessories  were  taken  by    the    plaintiif,    by    and 
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through  its  proper  officers,  and  that  they  are  now  in 
the  possession  of  plaintiff,  its  officers  and  agents. 

II. 
That  at  the  time  said  automobile,  tools  and  ac- 
cessories, as  mentioned  in  said  libel  of  information, 
were  taken  into  the  possession  of  the  United  States 
of  America  that  E.  P.  McDowell,  the  intervenor 
herein,  had  a  valid  and  existing  claim  against  [26] 
said  automobile,  tools  and  accessories  in  the  sum  of 
Fourteen  Hundred  Eight  Dollars  ($1408.00),  to- 
gether with  interest  thereon  at  the  rate  of  ten  per 
cent  per  annum  from  December  3,  1920,  and  that 
said  claim  of  the  said  E.  P.  McDowell  was  repre- 
sented by  a  conditional  bill  of  sale,  he  having  sold 
automobile,  tools  and  accessories  to  the  said  A.  J. 
Stuper,  who  was  lawfully  in  possession  of  said  auto- 
mobile, tools  and  accessories  at  the  time  of  the  seiz- 
ure thereof;  that  said  conditional  bill  of  sale  was 
signed  and  executed  by  the  said  A.  J.  Stuper  and 
was  hona  fide  in  all  respects,  and  was  placed  on 
record  in  the  office  of  the  County  Clerk  and  Recorder 
of  Deeds  for  Yellowstone  County,  Montana,  on  the 
7th  day  of  December,  19i20,  which  is  the  County 
where  said  E.  P.  McDowell  is  doing  business  and 
where  said  automobile,  tools  and  accessories  were 
sold ;  that  said  sale  was  in  all  respects  fair  and  legal 
and  was  not  made  with  any  knowledge  or  informa- 
tion of  any  kind  whatsoever  on  the  part  of  said 
E.  P.  McDowell  that  the  said  A.  J.  Stuper  intended 
to,  or  had  any  intention  of  any  kind  to  use  the  same 
to  transport  distilled  spirits  in  violation  of  the  law 
of  the  United  States  of  America. 
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III. 

That  said  automobile,  tools  and  accessories  were 
taken  from  A.  J.  Stuper,  at  the  time  and  manner 
mentioned  in  said  libel  of  information,  by  John 
MacLeod,  who  was  at  that  time  sheriff  of  Big  Horn 
County,  Montana,  and  that  he  was  not  at  that  time, 
or  at  all,  an  officer  of  the  United  States  of  America, 
but  at  said  time  was  acting  in  his  capacity  as  a 
sheriff  of  Big  Horn  County,  Montana. 

IV. 

That  the  whiskey  so  being  removed  and  trans- 
ported in  said  Hudson  Automobile,  at  the  time 
said  Hudson  Automobile,  tools  and  accessories  were 
seized,  was  Canadian  whiskey,  then  and  there  and 
theretofore  imported  into  the  United  States  and 
[27]  upon  which  the  Internal  Revenue  tax  there- 
for had  not  been  paid. 

V. 

That  after  said  automobile,  tools  and  accessories 
were  seized  by  the  said  sheriff  of  Big  Horn  County, 
Montana,  it  was  at  a  subsequent  date  thereof  duly 
turned  over  to  the  officers  of  the  United  States  of 
America,  together  with  the  distilled  spirits  found 
in  said  automobile. 

VI. 

That  the  libel  information  as  filed  herein  is  prose- 
cuted by  reason  of  the  violation  of  the  Internal 
Revenue  Laws  of  the  United  States  of  America,  and 
not  by  reason  of  any  violation  of  the  National  Pro- 
hibition Act,  which  is  commonly  known  as  the 
Volstead  Act. 
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VII. 

That  the  said  A.  J.  Stuper,  who  was  lawfully  in 
possession  of  said  automobile,  tools  and  accessories 
at  the  time  they  were  seized,  has  never  been  con- 
victed of  the  crime  of  transporting  and  removing 
distilled  spirits  with  intent  to  defraud  the  United 
States  of  America  from  any  tax  imposed  by  law 
thereon,  or  at  all. 

VIII. 
That  a  true  and  correct  copy  of  said  conditional 
sales  contract  is  attached  to  the  answer  of  E.  P. 
McDowell  filed  in  said  cause,  and  that  said  sum,  to 
wit.  Fourteen  Hundred  Eight  Dollars  ($1408.00), 
together  with  interest  thereon  at  ten  per  cent  per 
annum  from  December  3,  1920,  was  due  and  owing 
the  said  E.  P.  McDowell  from  the  said  A.  J.  Stuper 
at  the  time  said  automobile,  tools  and  accessories 
were  taken  from  the  said  A.  J.  Stuper,  as  set  forth 
in  said  libel  of  information,  and  that  said  sum  and 
interest  is  now  due  the  said  E.  P.  McDowell,  and 
has  not  been  paid,  and  that  the  same  would  be 
a  valid  lien  against  said  automobile,  tools  and  acces- 
sories, if  the  same  were  sought  to  be  forfeited  under 
the  laws  of  the  State  of  Montana,  and  that  the  said 
[28]  E.  P.  McDowell  has  no  other  means  of  collect- 
ing or  enforcing  said  claim. 

Signed  and  dated  this  3rd  day  of  March,  1922. 

JOHN  L.  SLATTERY, 
United  States  Attorney,  District  of  Montana. 
GRIMSTAD  &  BROWN, 
By  O.  KINO  GRIMSTAD, 
Attorneys  for  E.  P.  McDowell,  Intervener." 
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That  thereafter  a  motion  was  made  on  behalf  of 
E.  P.  McDowell  the  intervener,  for  a  decision  in 
his  favor  upon  the  ground  that  the  libel  of  informa- 
tion was  filed  because  of  the  violation  of  the  In- 
ternal Revenue  Law  of  1866,  and  that  the  same 
has  been  repealed  by  the  National  Prohibition  Act. 

Said  motion  was  overruled  by  the  Court  and  ex- 
ception noted.  The  Court  thereupon  found  the  is- 
sues in  favor  of  the  libelant  and  judgment  and  de- 
cree ordered  accordingly. 

United  States  of  America, 
District  of  Montana, — ss. 

I,  George  M.  Bourquin,  Judge  of  the  United  States 
District  Court  for  the  District  of  Montana,  do  here- 
by certify  that  the  foregoing  is  a  full,  true  and  cor- 
rect bill  of  exceptions  in  said  action,  and  that  the  re- 
citals therein  regarding  the  evidence  are  true  and 
correct,  and  the  same  is  now  allowed,  approved  and 
signed  and  ordered  filed  and  made  a  part  of  the  re- 
cords in  said  cause. 

Dated  this  7  day  of  April,  1922. 

BOURQUIN, 
Judge. 

Comes  now  John  L.  Slattery,  Esq.,  United  States 
District  Attorney,  and  says  to  the  Court  that  he 
has  no  amendments  or  corrections  to  propose  to  the 
above  and  foregoing  biU  of  exceptions,  and  hereby 
consents  that  the  same  may  be  settled  and  allowed 
immediately. 

Signed  and  dated  this day  of  March,  1922. 


United  States  District  Attorney.     [29] 
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Due  service  of  the  within  bill  of  exceptions  and 
receipt  of  a  copy  of  the  same  is  acknowledged  this 
18th  day  of  March,  1922. 

W.  H.  MEIGS, 
Asst.  U.  S.  Atty., 
Attorney  for  Pltf. 

Filed  April  7,  1922.     C.  R.  Garlow,  Clerk. 


That  on  March  30',  1922,  assignment  of  errors  was 
duly  filed  herein,  being  in  the  words  and  figures 
following,  to  wit:     [30] 


In  the  District  Court  of  the  United  States,  District 

of  Montana. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  HUDSON  AUTOMOBILE,  and  One  34  x  41/2, 
Goodrich  Silvertown  Cord  Tire  on  Right 
Front  Wheel,  One  34  x  41^  Goodyear  Tire 
on  Right  Rear  Wheel,  One  34x4i/^  Good- 
year Tire  on  Left  Front  Wheel,  One  34  x  41/^ 
Goodyear  Tire  on  Left  Rear  Wheel,  One 
34  x  4I/2  Tire  on  Side  of  Car,  One  Bumper  in 
Front,  One  Short  Handle  Shovel,  One  Full 
Set  Side  Curtains,  One  Auto  Jack,  One  Tire 
Pump,  One  Demountable  Rim  Wrench,  Three 
Small  Monkey  Wrenches,  Three  Hammers, 
Two  Pairs  Pliers,  Four  End  Wrenches,  One 
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Storage  Battery,  One  Spotlight,  One  34  x  4% 
Innertube,  One  Set  34x4%  Chains,  and  A. 
J.  STUPER, 

Libelees, 

and 

E.  P.  McDowell,  Doing  Business  Under  the  Firm 
Name  and  Style  of  E.  P.  McDOWELL 
MOTOR  COMPANY, 

Intervenor. 

Assignment  of  Errors. 

The  petitioner  in  error,  in  connection  with  his 
petition  for  a  writ  of  error,  makes  the  following 
assignments  of  errors,  which  he  avers  occurred  upon 
the  trial  of  the  cause,  to  wit: 

1.  The  lower  court  erred  in  overruling  inter- 
venor's  motion  for  judgment  and  decree  in  his  favor, 
for  the  reason  that  the  libel  of  information  failed  to 
state  facts  sufficient  to  show  that  the  said  automo- 
bile, tools  and  accessories,  as  alleged  in  the  infor- 
mation, had  been  used  in  violation  of  any  laws  of 
the  United  States  of  America. 

2.  The  lower  court  erred  in  refusing  to  grant  the 
intervenor 's  motion  for  judgment  and  decree  in 
his  favor,  for  the  reason  that  the  libel  of  informa- 
tion was  prosecuted  by  reason  [31]  of  the  viola- 
tion of  the  Internal  Revenue  Laws  of  the  United 
States  of  America,  and  that  said  law  or  laws  had 
been  and  were  at  the  time  of  the  trial  of  said  cause 
repealed  by  what  is  known  as  the  National  Prohibi- 
tion Act,  otherwise  commonly  known  as  the  Vol- 
stead Act. 
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3.  The  lower  court  erred  in  refusing  to  grant  the 
motion  of  the  intervenor  for  judgment  and  decision 
in  his  favor,  for  the  reason  that  he  had  a  valid  and 
existing  claim  against  said  automobile,  tools  and 
accessories,  and  that  he  had  no  way  of  obtaining 
payment  of  said  claim  except  by  taking  said  auto- 
mobile, tools  and  accessories. 

4.  The  lower  court  erred  in  refusing  to  grant 
intervenor 's  motion  for  judgment  and  decision  in 
his  favor  and  in  rendering  judgment  and  decision  in 
favor  of  the  libelant,  for  the  reason  that  the  statute 
under  which  the  libel  proceeded  has  been  repealed, 
and  that  the  seizure  and  attempted  forfeiture  of  the 
^aid  automobile,  tools  and  accessories  was  void, 
illegal  and  of  no  force  and  effect. 

GRIMSTAD  &  BROWN, 
By  0.  KING  GRIMSTAD, 
Attorneys  for  Intervenor. 
Due  service  of  the  within  Assignment  of  Errors 
and  receipt  of  a  copy  of  the  same  is  acknowledged 
this  30th  day  of  March,  1922. 

W.  H.  MEIGS, 
Asst.  IT.  S.  Attorney, 
Attorney  for  Pltf. 

Piled  March  30,  1922.     C.  R.  Garlow,  Clerk. 
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That  on  March  30,  1922,  citation  was  duly  issued 
and  filed  herein,  the  original  citation  being  hereto 
annexed  and  being  as  follows,  to  wit:     [32] 

In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

E.  P.  McDowell,  Doing  Business  Under  the  Firm 
Name  and  Style  of  E.  P.  McDOWELL 
MOTOR  COMPANY, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 
Citation  on  Writ  of  Error. 

To  the  United  States  of  America,  OREETINO: 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a  session  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  to  be  holden  at 
the  City  of  San  Francisco,  State  of  California,  with- 
in thirty  days  from  date  hereof,  to  wit,  the  30  day 
of  Mar.  1922,  pursuant  to  a  writ  of  error  filed  in 
the  Clerk's  office  of  the  District  Court  of  the  United 
States  for  the  District  of  Montana,  where  E.  P. 
McDowell,  doing  business  under  the  firm  name  and 
style  of  E.  P.  McDowell  Motor  Company,  is  plain- 
tiff in  eror,  and  the  United  States  of  America  is 
defendant  in  error,  to  show  cause,  if  any  there  be, 
why  the  judgment  rendered  against  the  said  plain- 
tiff in  error,  as  in  the  said  writ  of  error  mentioned, 
should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  the  parties  in  that  behalf. 
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WITNESS  the  Judge  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana  this  30th 
day  of  March,  1922. 

BOURQUIN, 
Judge.     [33] 
Due  service  of  the  within  Citation  on  Writ  of 
Error  and  receipt  of  a  copy  of  same  is  acknowledged 
this  30  day  of  Mch.,  1922. 

W.  H.  MEIGS, 
Asst.  U.  S.  Atty., 
Attorney  for  Libelant.     [34] 

[Endorsed] :  No.  938.  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  E.  P. 
McDowell,  Doing  Business  Under  the  Firm  Name 
and  Style  of  E.  P.  McDowell  Motor  Company,  Plain- 
tiff in  Error,  vs.  United  States  of  America,  De- 
fendant in  Error,  Citation  on  Writ  of  Error.  Filed 
this  30th  day  of  Mar.,  1922.  C.  R.  Garlow,  Clerk  of 
the  District  Court.     By ,  Deputy. 


Thereafter,  to  wit,  on  March  30,  1922,  writ  of 
error  was  duly  issued  herein,  the  original  writ  of 
error  being  hereto  annexed  and  being  as  follows, 
to  wit:     [35] 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

E.  P.  McDowell,  Doing  Business  Under  the  Firm 
Name  and  Style  of  E.  P.  McDOWELL 
MOTOR  COMPANY, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

Writ  of  Error. 

United  States  of  America, 
Ninth  Judicial  District, — ss. 

The  President  of  the  United  States  of  America  to 
the  Honorable  Judge  of  the  District  Court  of 
the  United  States  for  the  District  of  Montana: 
Because  in  the  record  and  of  proceedings,  as  also 
in  the  rendition  of  judgment  between  the  United 
States  of  America,  as  libelant,  and  E.  P.  McDowell, 
doing  business  under  the  firm  name  and  style  of  E. 
P.  McDowell  Motor  Company,  as  intervenor,  a 
manifest  error  hath  happened  to  the  great  damage 
of  said  intervenor,  as  by  his  complaint  appears,  and 
we  being  willing  that  error,  if  any  hath  been  done, 
should  be  corrected,  and  full  and  speedy  justice 
done  to  the  party  aforesaid  in  this  behalf  do  com- 
mand you,  if  judgment  be  therein  given,  that  under 
your  seal  you  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the  same,  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  together  with  this  Writ,  so  that  you 
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have  the  same  at  the  City  of  San  Francisco,  in  the 
State  of  California,  where  said  court  is  sitting,  with- 
in thirty  days  from  the  date  hereof,  in  said  Circuit 
Court  of  Appeals  to  [36]  be  then  and  there  held, 
that  the  record  and  proceedings  aforesaid  being  in- 
spected, the  said  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  that  error,  what 
of  right,  and  according  to  the  laws  and  customs  of 
the  United  States,  should  be  done. 

WITNESS  the  Honorable  WILLIAM  HOWARD 
TAFT,  Chief  Justice  of  the  United  States  of 
America,  this  30th  day  of  March,  1922. 

[Seal]  C.  R.  GARLOW, 

Clerk  of  the  United  States  District  Court  for  the 
District  of  Montana. 
AUowed  this  30th  day  of  March,  1922,  after  plain- 
tiff in  error  had  filed  with  this  court  with  his  peti- 
tion for  a  writ  of  error,  his  assignment  of  errors. 

BOURQUIN, 
Judge.     [37] 
Due  service  of  the  within  Writ  of  Error,  and  re- 
ceipt of  a  copy  of  same  is  acknowledged  this  30th 
day  of  March,  1922. 

W.  H.  MEIGS, 
Asst.  U.  S.  Atty., 
Attorney  for  Libelant.     [38] 

[Endorsed] :  No.  938.  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  E.  P. 
McDowell,  Doing  Business  Under  the  Firm  Name 
and  Style  of  E.  P.  McDowell  Motor  Company, 
Plaintiff  in  Error,  vs.  United  States  of  America, 
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Defendant  in  Error.  Writ  of  Error.  Filed  this  30 
day  of  March,  1922.  C.  R.  Garlow,  Clerk  of  Dis- 
trict Court.     By ,  Deputy. 


That  on  March  30th,  1922,  stipulation  as  to  record, 
was  duly  filed  herein,  being  as  follows,  to  wit: 

In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

E.  P.  McDowell,  Doing  Business  Under  the  Firm 
Name  and  Style  of  E.  P.  McDOWELL 
MOTOR  COMPANY, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

Stipulation  as  to  Record. 

IT  IS  HEREBY  STIPULATED  by  and  between 
counsel  for  the  respective  parties  that  the  parts 
of  the  record  necessary  for  consideration  of  the 
errors  assigned  and  intended  to  be  relied  upon  are 
as  follows : 

Libel  of  information  and  order;  motion  for  leave 
to  intervene  and  intervenor's  petition;  stipulation 
waiving  trial  by  jury;  decree;  bill  of  exceptions; 
assignments  of  error;  writ  of  error. 
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Dated  this  30th  day  of  March,  1922. 

GIRIMSTAD  &  BROWN, 
By  O.  KING  GRIMSTAD, 
Attorneys  for  Plaintiffs  in  Error. 
W.  H.  MEIGS, 
Attorney  for  Defendant  in  Error. 

Filed  March  30,  1922.     C.  R.  Garlow,  Clerk. 


That  on  March  30,  1922,  a  praecipe  for  record  was 
duly  filed  herein  in  the  words  and  figures  following, 
to  wit:     [39] 

In  the  District  Court  of  the  United  States,  District 

of  Montana. 

UNITED  STATES  OP  AMERICA, 

Libelant, 

vs. 

ONE  HUDSON  AUTOMOBILE,  and  One  34  x  41/2 
Goodrich  Silvertown  Cord  Tire  on  Right 
Front  Wheel,  One  34  x  41/^  Goodyear  Tire  on 
Right  Rear  Wheel,  One  34  x  4%  Goodyear 
Tire  on  Left  Front  Wheel,  One  34  x  41/2  Good- 
year Tire  on  Left  Rear  Wheel,  One  34  x  4I/2 
Goodyear  Tire  on  Side  of  Car,  One  Bumper 
in  Front,  One  Short  Handle  Shovel,  One  Full 
Set  Side  Ciu-tains,  One  Auto  Jack,  One  Tire 
Pump,  One  Demountable  Rim  Wrench,  Three 
Small  Monkey  Wrenches,  Three  Hammers, 
Two  Pairs  Pliers,  Four  End  Wrenches,  One 
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Storage  Battery,  One  Spotlight,  One  34  x  4% 
Innertube,  One  Set  34  x  4%.  Chains,  and  A.  J. 
STUPER, 

Libelees, 

and 
E.  P.  McDowell,  Doing  Business  Under  the  Firm 
Name    and    Style    of    E.    P.    McDOWELL 
MOTOR  COMPANY, 

Intervenor. 

Praecipe  for  Transcript  of  Record. 
To  the  Clerk  of  the  Above-entitled  Court: 

You  will  please  prepare  copies  of  the  following 
documents  and  papers  in  the  above  cause,  and  for- 
ward them,  under  your  certificate  and  seal  to  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  at  San  Francisco,  California, 
as  a  transcript  of  record  in  said  cause: 

Libel  of  information  and  order;  motion  for  leave 
to  intervene  and  intervenor 's  petition;  stipulation 
waiving  jury;  assignments  of  errors;  writ  of  error; 
bill  of  exceptions;  judgment  and  decree;  praecipe 
for  appellate  record;  clerk's  certificate,  and  stipua- 
tion  on  printing  of  record. 

ORIMSTAD  &  BROWN, 
By  0.  KINO  GRIMSTAD, 
Attorneys  for  Plaintiff  in  Error. 

Filed  March  30,  1922.  C.  R.  Garlow,  Clerk. 
[40] 
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Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 
District  of  Montana, — ss. 

I,  C.  R.  Garlow,  Clerk  United  States  District  Court 
for  the  District  of  Montana,  do  hereby  certify  and 
return  to  the  Honorable,  The  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  that  the 
foregoing  volume,  consisting  of  40  pages,  numbered 
consecutively  from  1  to  40  inclusive,  is  a  full,  true 
and  correct  transcript  of  the  record  and  proceedings 
had  in  said  cause,  and  of  the  whole  thereof,  required 
to  be  incorporated  in  the  record  on  appeal  therein 
by  praecipe  filed  (except  stipulation  waiving  jury 
trial,  as  no  such  stipulation  was  filed  in  said  cause), 
as  appears  from  the  original  records  and  files  of  said 
court  in  my  custody  as  such  clerk. 

And  I  do  further  certify  and  return  that  I  have 
annexed  to  said  transcript  and  included  within 
said  pages  the  original  citation  and  writ  of  error  is- 
sued in  said  cause. 

I  further  certify  that  the  costs  of  the  transcript 
of  record  amount  to  the  sum  of  Fifteen  and  80/100 
Dollars  ($15.80),  and  have  been  paid  by  the  plainti:ff 
in  error. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  af&xed  the  seal  of  said  court  at  Helena,  Mon- 
tana, this  21st  day  of  April,  A.  D.  1922. 

[Seal]  C.  E.  GARLOW, 

Clerk. 
By  H.  H.  Walker, 
Deputy  Clerk.     [41] 


The  United  States  of  America.  45 

[Endorsed]:  No.  3865.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  E.  P. 
McDowell,  Doing  Business  Under  the  Firm  Name 
and  Style  of  E.  P.  McDowell  Motor  Company,  Plain- 
tiff in  Error,  vs.  The  United  States  of  America,  De- 
fendant in  Error.  Transcript  of  Record.  Upon  Writ 
of  Error  to  the  United  States  District  Court  of  the 
District  of  Montana. 
Filed  April  24,  1922. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


No.  3865 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit  ^ 


E.  P.  McDowell^  doing  business  under  the 

firm  name  and  style  of  E.  P.  McDowell 

Motor  Company, 

Plaintiff  in  Error, 

vs. 

The  United  States  of  America, 

Defendant  in  Error. 


BRIEF  FOR  PLAINTIFF  IN  ERROR. 


Grimstad  &  Brown, 

Billings,  Montana, 

Charles  A.  Strong, 

San    Francisco,    California, 

Attorneys  for  Plaintiff  in  Error. 


FILED 

OCT  3  -  1922 

F.D.MON0KTON,_ 


No.  3865 

IN    THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


E.  P.  McDowELi;,  doing  business  under  the 

firm  name  and  style  of  B.  P.  McDowell 

Motor  Company, 

Plaintiff  in  Error, 

vs. 

The  United  States  of  America, 

Defendant  in  Error. 


BRIEF  FOR  PLAINTIFF  IN  ERROR. 


Statement  of  Facts. 

On  the  31st  day  of  January,  1921,  plaintiff  in 
error,  hereinafter  called  the  plaintiff,  was  the  owner 
of  a  certain  automobile,  with  its  tools  and  acces- 
sories, which  at  the  time  were  lawfully  in  posses- 
sion of  one  A.  J.  Stuper  under  a  valid  contract  of 
conditional  sale. 

Stuper  was  transporting  in  said  automobile  a 
quantity  of  whiskey,  upon  which  the  Internal  Eeve- 
nue  Tax  had  not  been  paid.  The  sheriff  of  Big 
Horn  County,  Montana,  seized  said  automobile  and 
thereafter  delivered  it  to  the  officers  of  the  United 


states  of  America,  in  whose  possession  it  now  is. 
Stuper  was  not  convicted  of  the  crime  of  transport- 
ing and  removing  distilled  spirits,  nor  was  he  tried 
or  convicted  for  transporting  and  removing  the 
whiskey  found  in  his  automobile.  Plaintiff  had  no 
knowledge  that  the  automobile  was  being  used  to 
illegally  transport  liquor. 

On  the  31st  day  of  August,  1921,  the  automobile 
was  libelled  by  officers  of  the  United  States  Gov- 
ernment, and  the  plaintiff  herein,  through  proper 
procedure,  filed  his  motion  to  intervene,  which  was 
allowed.  Thereafter  a  statement  of  facts  was 
agreed  to  and  signed  by  the  interested  parties,  and 
the  matter  was  submitted  to  the  court  for  decision 
and  thereafter  a  decree  was  made  and  entered 
condemning  and  forfeiting  the  automobile  with  its 
tools  and  accessories  and  directing  that  the  same 
be  sold  at  public  auction  (Transcript  25-26-27). 

Thereafter,  in  due  time,  the  bill  of  exceptions  was 
duly  filed,  together  with  the  assignment  of  errors. 


Specifications  of  Error. 

1.  The  court  erred  in  overruling  plaintiff  in 
error's  motion  for  judgment  and  decree  in  his 
favor,  for  the  reason  that  the  libel  of  information 
failed  to  state  facts  sufficient  to  show  that  the  said 
automobile,  tools  and  accessories,  as  alleged  in  the 
information,  had  been  used  in  violation  of  any  laws 
of  the  United  States  of  America. 


2.  The  court  erred  in  refusing  to  grant  plaintiff 
in  error's  motion  for  judgment  and  decree  in  his 
favor,  for  the  reason  that  the  libel  of  information 
was  prosecuted  by  reason  of  the  violation  of  the 
Internal  Revenue  laws  of  the  United  States  of 
America  and  that  said  law  or  laws  had  been  and 
were  at  the  time  of  the  trial  of  the  said  cause  re- 
pealed by  what  is  known  as  the  National  Prohibi- 
tion Act,  otherwise  commonly  known  as  the  Vol- 
stead Act. 

3.  The  court  erred  in  refusing  to  grant  the  motion 
of  plaintiff  in  error  for  judgment  and  decision  in 
his  favor,  for  the  reason  that  he  had  a  valid  and 
existing  claim  against  said  automobile,  tools  and  ac- 
cessories and  that  he  had  no  way  of  obtaining  pay- 
ment of  said  claim  except  by  taking  said  automo- 
bile, tools  and  accessories. 

4.  The  court  erred  in  refusing  to  grant  plain- 
tiff in  error's  motion  for  judgment  and  decision 
in  his  favor  and  in  rendering  judgment  and  deci- 
sion in  favor  of  the  libelant,  for  the  reason  that  the 
statute  under  which  the  libel  proceeded  has  been 
repealed,  and  the  seizure  and  attempted  forfeiture 
of  the  said  automobile,  tools  aiid  accessories  was 
void,  illegal  and  of  no  force  and  effect. 


Arguments  and  Authorities. 

In  the  agreed  statement    of    facts    (Transcript 
21-22)   it  is  expressly  stipulated  that  the  libel  of 
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information  as  filed  herein  is  prosecuted  by  reason 
of  the  violation  of  the  Internal  Revenue  laws  of  the 
United  States  of  America  and  not  by  reason  of  any 
violation  of  the  National  Prohibition  Act.  The  por- 
tion of  the  Revenue  laws  under  which  the  United 
States  officers  were  acting  is  Section  3450  of  the 
Revised  Statutes  which  reads  in  part  as  follows : 

"Whenever  any  goods  or  commodities  for  or 
in  respect  whereof  any  tax  is  or  shall  be  im- 
posed *  *  *  are  removed  *  *  *  with  in- 
tent to  defraud  the  United  States  of  such 
tax  *  *  *  all  such  goods  and  commodities 
*  *  *  and  vessel,  boat,  cart,  carriage  or  any 
conveyance  whatever  *  *  *  shall  be  forfeited. " 

The  question  which  presents  itself  here  is  whether 
or  not  the  National  Prohibition  Act  repealed  Sec- 
tion 3450  insofar  as  that  section  authorized  the  con- 
fiscation of  vehicles  used  in  transi3orting  liquor 
upon  which  the  tax  had  not  been  paid.  If  the  section 
was  repealed  in  that  regard  then  any  proceedings 
looking  toward  condemnation  would  have  to  be 
brought  under  the  National  Prohibition  Act  and  the 
low^er  court  was  without  power  to  confiscate  the 
automobile  in  possession  of  Stuper. 

The  stipulation  to  the  effect  that  this  proceeding 
is  under  Section  3450  of  the  Revised  Statutes  and 
not  under  the  National  Prohibition  Act  relieves  us 
from  concern  as  to  whether  or  not  the  automobile 
could  be  confiscated  under  the  National  Prohibition 
Act.  We  are  interested  only  in  the  question  of 
whether  or  not  Section  3450  was  impliedly  repealed 
bA^  the  enactment  of  the  National  Prohibition  Act. 


Section  35  of  that  Act  contains  the  following, 

''all  provisions  of  law  that  are  inconsistent 
with  this  act  are  repealed  only  to  the  extent  of 
such  inconsistency." 

The  Suj^reme  Court  of  the  United  States  in  the 
case  of  United  States  v.  Yuginovich,  (June  1,  1921), 
256  U.  S.,  page  450,  41  Sup.  551,  decided  that  this 
provision  of  the  Volstead  Act  must  be  construed 
in  the  light  of  the  rule  for  construing  Penal  Stat- 
utes, 

''that  later  enactments  repeal  former  ones, 
particularly  covering  the  same  acts,  but  fixing 
a  lesser  penalty." 

Section  26  of  the  Volstead  Act  which  authorizes 
the  confiscation  of  vehicles  used  in  the  transporta- 
tion of  liquor  visits  a  lesser  penalty  upon  the  owner 
of  the  vehicle  than  Section  3450  of  the  Revised 
Statutes.  Under  the  latter  section  it  makes  no  dif- 
ference whether  or  not  the  owner  of  the  vehicle  is 
innocent.  Even  though  his  vehicle  is  used  to  trans- 
port liquor  without  his  knowledge  or  consent  it 
would  be  subject  to  confiscation.  Under  Section  26 
of  the  Volstead  Act  the  owner  is  permitted  to  show 
cause  why  the  vehicle  shall  not  be  forfeited  and 
there  is  a  forfeiture  to  the  extent  only  of  the  in- 
terests of  those  who  w^ere  connected  with  the  offense 
in  some  degree  of  responsibility,  guilt,  or  negli- 
gence. 

The  question  of  whether  or  not  the  National 
Prohibition  Act  repealed  Section  3450  of  the  Re- 


vised  Statutes  has  been  before  the  District  Courts 
of  the  United  States  a  great  many  times  within  the 
last  few  months,  but  the  decisions  of  those  courts 
are  in  such  hopeless  conflict  that  no  useful  purpose 
will  be  served  by  analyzing  them  here.  A  large 
number  of  well-considered  cases,  as  will  appear 
from  the  list  hereinafter  set  forth,  hold  that  the 
effect  of  the  enactment  of  the  Volstead  Act  is  to 
work  a  repeal  of  inconsistent  provisions  of  the 
Revenue  Acts. 

The  precise  question  here  presented  was  before 
the  Circuit  Court  of  Appeals  of  the  Fifth  Circuit 
in  the  case  of  United  States  v.  One  Hajmes  Auto- 
mobile, decided  on  July  25,  1921,  and  reported  in 
274  Fed.  page  926.  In  that  case  a  libel  was  brought 
to  condemn  an  automobile  under  Section  3450  of 
the  Revised  Statutes,  on  the  ground  that  it  was  at 
the  time  of  seizure  being  used  in  the  removal  of 
liquor  upon  which  the  tax  had  not  been  paid.  It 
was  conceded  that  the  libel  did  not  allege  facts  suf- 
ficient to  sustain  it  against  demurrer  as  not  stating 
a  case  for  forfeiture  under  the  Volstead  Act 
although  the  acts  complained  of  occurred  since  the 
Volstead  Act  took  effect.  In  holding  that  the  auto- 
mobile could  not  be  confiscated  under  Section  3450, 
Judge  King  said: 

''It  is  not,  therefore,  to  be  assumed  that  Con- 
gress intended  to  ])rovide  for  the  forfeiture  of 
vehicles  undpr  Section  26  of  the  Volstead  Act, 
with  its  provisions  for  ]3reserving  the  rights  of 
third  persons,  and  still  leave  them  subject  to 
])e  forfeited  imder  the  more  drastic  provisions 
of  Revised  Statutes,  Sec.  3450." 


In  Lewis  v.  United  States,  decided  on  April  14, 
1922,  by  the  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit,  and  reported  in  280  Federal,  at  page  5, 
the  United  States  filed  a  libel  against  an  automobile 
seeking  to  condemn  it  because  it  had  been  seized 
by  the  Collector  of  Internal  Revenue  while  being 
used  to  transport  whiskey  upon  which  the  tax  had 
not  been  paid.  The  District  Court  entered  its  judg- 
ment of  condemnation.  The  Circuit  Court  of  Ap- 
peals reversed  the  District  Court,  saying  in  part: 

''The  argument  in  favor  of  the  implied  re- 
peal rests  upon  the  principles  adopted  by  the 
Supreme  Court  in  U.  S.  v.  Yuginovich,  256 
U.  S.  450,  41  Sup.  Ct.  551,  65  L.  Ed.—  and 
the  controlling  consideration  is  whether  there 
is  such  inconsistency  between  a  forfeiture  of 
this  automobile,  under  these  circumstances,  pur- 
suant to  Section  3450  and  that  forfeiture  which 
is  provided  for  under  Section  26  of  the  National 
Prohibition  Act,  as  to  indicate  that  Congress 
did  not  intend  a  forfeiture  under  either  section 

which  the  prosecutor  might  select. 

*  *  *  *  *  *  * 

The  act  now  charged  against  Lewis  was  the 
transportation  in  his  automobile  of  intoxicating 
liquor  upon  which  no  tax  had  been  paid  under 
the  internal  revenue  law.  Concededly  this 
liquor  had  been  manufactured  for  and  was 
hcing  concealed  and  transported  for  beverage 
purposes.  The  primary  act,  the  removing  and 
concealing,  was  the  same  when  involved  under 
one  statute  as  under  the  other.  The  punish- 
ment provides  under  Section  3450,  as  it  has 
been  construed  (Goldsmith  v.  U.  S.,  254  U.  S. 
505,  41  Sup.  Ct.  189,  65  L.  Ed.—),  was  the 
confiscation  of  the  automobile  wholly  without 
regard  to  the  question  whether  the  owner  or 
lienholder  was  in  any  degree  at  fault ;  the  pun- 
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ishment  provided  by  the  National  Prohibition 
Act  (Section  26)  was  a  forfeiture  of  the  ma- 
chine to  the  extent  only  of  the  interests  of 
those  persons  who  were  connected  with  the 
offense  in  some  degree  of  responsibility,  guilt 

or  negligence. 

*  ■»  ■x-  4fr  *  *  * 

We  are  not  advised  of  any  other  supposed 
distinctions  between  the  question  now  pre- 
sented and  that  which  has  been  decided  by  the 
Supreme  Court,  and  our  views  concerning  those 
which  we  have  now  considered  make  it  neces- 
sary to  hold  that  Section  3450  is  so  far  repealed 
that  there  cannot  he  a  forfeiture  thereunder  of 
the  means  used  in  transporting  or  concealing 
intoxicating  liquor  manufactured  and  intended 
for  beverage  purposes.  However,  this  result 
would  be  sustained  as  well  by  the  broader  prop- 
osition that  under  the  circumstances  here  ex- 
isting, there  could  not  have  been  the  intent — 
necessary  under  Section  3450 — to  defraud  the 
United  States  of  the  tax,  and  the  validity  of 
this  broader  proposition  should  be  considered. 
The  intent  in  that  section  specified  is  that  to 
defraud  of  'such  tax',  and  this  reference  is  to 
'any  tax'  which  'is  or  shall  be  imposed'  in  re- 
spect of  'any  goods  or  commodities'.  By  the  sys- 
tem existing  when  section  3450  was  adopted,  it 
was  contemplated  that  a  specified  tax  was  levied 
by  the  law  upon  all  distilled  spirits  and  tint  this 
tax  must  be  paid  by  attaching  to  the  container 
advance  paid  revenue  stamps,  with  which  it 
was  the  duty  of  every  manufacturer  to  provide 
himself.  This  whole  system,  the  automatic  im- 
loosition  of  the  tax  and  the  advance  of  simul- 
taneous payment  therefor,  was  abolished  by 
the  new  law.  Stamps  were  expressly  forbidden 
and — so  far  as  we  observe — no  other  method 
of  payment  was  provided  if  the  liquor  was  for 
beverage  purposes. 

"It  is  not  easy  to  see  how  a  duty  to  pay  a 
tax  can  arise,  if  there  is  no  way  in  which  it 
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can  be  paid  and  no  officer  authorized  to  receive 
it;  nor  liow,  lacking  any  law  which  makes  it  a 
dnfij  to  pay,  there  can  he  an  intent  to  defraud 
the  law  by  not  paying,  or  by  acts  which  would 
be  in  aid  of  an  intent  not  to  pay.  The  only  tax 
.  which  now  is  ever  imposed  against  such  liquor, 
and  is  also  made  ])ayable,  is  that  double  tax 
which  the  collector  specitically  assesses  in  any 
case  where  evidence  of  an  unlawful  manufac- 
ture comes  to  his  notice.  The  very  provision 
that  he  shall  assess  a  double  tax  may  be  said 
to  imply  that  one-half  of  it  is  in  place  of  that 
original  tax  which  would  have  accrued  under 
the  old  law,  but  which  never  had  accrued  under 
the  new,  and  which  therefore  must  be  specifi- 
cally levied.  Of  course,  after  such  assessm^ent, 
there  could  be  an  intent  to  defraud  the  United 
States  out  of  such  tax;  but  that  case  is  not 
before  us.  Without  doubt  the  power  to  tax 
illicit  liquor,  in  spite  of  the  absolute  prohibition 
against  manufacture,  continues  unimpaired; 
but  the  actual  existence  of  any  such  tax  until 
it  is  specifically  assessed  may  v/ell  be  thought 
to  be  inconsistent  with  the  abolition  of  all  ex- 
isting methods  of  payment  and  the  substitution 
of  no  other  method." 

The  question  of  whether  or  not  an  automobile 
could  be  confiscated  and  libelled  under  the  Internal 
Revenue  laws  was  not  raised  in  the  case  of  United 
States  V.  Two  Thousand  Cases  of  Whiskey,  et  al, 
(Circuit  Court  of  Appeals,  Second  Circuit),  277 
Fed.  Rep.  410,  but  the  question  of  whether  or  not  the 
National  Prohibition  Act  repealed  Revised  Statutes 
3453,  providing  for  the  seizure  and  forfeiture  of 
goods,  merchandise,  etc.,  found  in  any  person's  pos- 
session or  control,  for  the  purpose  of  being  sold  or 
rem.oved  in  fraud  of  the  Internal  Revenue  laws. 
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was  raised  in  that  case  and  the  court  held  that  the 
National  Prohibition  Act  repealed  that  section. 

The  reasoning  in  that  case,  we  believe,  should  be 
applied  to  the  facts  in  this  case,  the  court  saying: 
''We  are  satisfied  that  the  National  Prohibition 
Act  was  not  intended  as  a  taxing  measure  in  re- 
spect of  intoxicating  liquors  for  beverage  purposes ; 
but  'being  a  comprehensive  statute  intended  to  pre- 
vent the  manufacture  and  sale  of  intoxicating 
liquors  for  beverage  purposes,'  it  has  erected  its 
own  machinery  to  accomplish  the  desired  result." 

The  following  cases  hold  that  the  National  Pro- 
hibition Act  has  in  some  form  or  other  repealed 
certain  provisions  of  what  is  commonly  known  as 
the  Internal  Revenue  Laws  of  1866: 

U.  S.  V.  Windham  (District  Court)  264  Fed. 

Rep.  376; 
U.  S.  V.  Yuginni,  et  al  (District  Court)  266 

Fed.  Rep.  746; 
U.  S.  V.  Stafoff   (District  Court)   268  Fed. 

Rep.  417; 
U.   S.  V.  Puhac   (District   Court)    268  Fed. 

Rep.  392; 
Reed  v.   Thurmond    (Circuit   Court   of  Ap- 
peals, 4th  Circuit)  269  Fed.  Rep.  252; 
Ketchum  v.  U.  S.  (Circuit  Court  of  Appeals, 

8th  Circuit)  270  Fed.  Rep.  416; 
Ravity    v.    Hamilton    (District    Court)   272 

Fed.  Rep.  721; 
U.  S.  V.  Dowling  (District  Court)  278  Fed. 

Rep.  630; 
IT.  S.  V.  Yudnovich,  41  Sup  Ct.  Rep.  551, 
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We  also  desire  to  call  the  court's  attention  to  the 
case  of  Farley  v.  United  States,  269  Fed.  721,  de- 
cided by  this  Honorable  court  on  February  7,  1921, 
in  which  the  court  used  the  following  language: 

"As  we  have  seen,  the  Prohibition  Act,  by 
the  third  section  of  title  2,  inhibits  in  the  most 
comprehensive  terms  possible  the  manufacture 
of  or  traffic  in  intoxicating  liquors  except  as 
authorized  by  the  act,  and  an  infraction  of  its 
mandate  in  this  respect  is  rendered  criminal 
by  Section  29.  So  that  here  we  find  the  entire 
subject-matter  of  criminal  liability  for  such 
manufacture  or  traffic  in  intoxicants  covered 
by  the  later  statute,  and  with  different  pen- 
alties subjoined  from  those  obtaining  under  the 
old  statutes. 

*  *  *  ■3«-  *  *  * 

"We  are  of  the  opinion  that  the  statute  un- 
der which  the  indictment  in  the  present  case 
is  preferred  was  repealed  by  implication  by  the 
Prohibition  Act.  As  applicable  to  the  present 
act,  this  view  is  sustained_by  two  cases  in  the 
District  Courts,  United  States  v.  Yuginni,  et 
al,  266  Fed.  746,  and  United  States  v.  Wind- 
ham, 264  Fed.  376." 

From  the  foregoing  it  is  clear  that  the  concensus 
of  opinion  of  the  Circuit  Courts  of  Appeals  is  that 
the  provision  in  Section  3450  for  forfeiture  of  ve- 
hicles used  to  transport  liquor  upon  which  the  tax 
has  not  been  paid  has  been  repealed  by  the  National 
Prohibition  Act  and  we  therefore  urge  that  the 
judgment  of  the  lower  court  be  reversed. 

Dated,  October  4,  1922. 

Respectfully  submitted, 

Grimstad  &  Brown"^ 
Charles  A.  Strong, 
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E.  P.  McDowell,  Doing  Business  Under 
the  Firm  Name  and  Style  of  E.  P.  MC- 
DOWELL MOTOR  COMPANY, 

Plaintiff  in  Error, 
vs. 

THE  UNITED  STATES    OF    AMERICA, 

Defendant  in  Error. 


BRIEF  FOR  DEFENDANT  IN  ERROR. 


STATEMENT  OF  FACTS. 

There  is  no  dispute  as  to  the  facts  involved  in  this 
case,  as  they  were  agreed  upon  (Tr.,  19-22).  From 
the  agreed  statement  it  appears  that  on  January  31, 
1921,  in  the  State  and  District  of  Montana,  the  auto- 
mobile involved  herein  was  being  used  by  one  Stuper  in 


the  transportation  and  removal  of  a  quantity  of  dis- 
tilled spirits,  to  wit,  Canadian  whiskey,  imported  into 
the  United  States,  and  upon  which  whiskey  the  Internal 
Revenue  tax,  then  imposed  by  law,  had  not  been  paid 
and  was  then  due,  and  that  no  permit  had  been  issued 
entitling  Stuper  to  so  transport  such  whiskey. 

McDowell's  interest  is  that  of  a  vendor  who  reserved 
title  to  the  car  until  final  payment  had  been  made  by 
Stuper,  and  that  such  final  payment  had  not  been  made. 


ARGUMENT  AND  AUTHORITIES. 

Though  four  errors  are  assigned,  but  one  is  urged, 
and  the  sole  question  before  this  court  is  whether  or  not 
Section  3450  of  the  Revised  Statutes  of  the  United 
States  has  been  repealed  by  implication  by  the  passage 
of  the  National  Prohibition  Act.  This  identical  question 
has  been  passed  upon  by  numerous  Federal  District 
Courts  and  certain  Circuit  Courts  of  Appeal.  One  line 
of  decisions  holds  in  favor  of  such  repeal,  while  the 
other  rejects  such  construction.  In  a  number  of  cases 
decided  by  Judge  Bourquin  in  the  District  Court  for 
Montana,  he  has  consistently  held  against  such  repeal, 
and  the  reasoning  and  argument  advanced  by  him  in 
such  decisions  appear  to  be  more  sound  and  more  con- 
sistent with  the  apparent  intention  of  Congress  in 
enacting  the  National  Prohibition  Act  than  the  reason- 
ing and  arguments  in  the  cases  which  adhere  to  the 
opposite  view. 

No  useful  purpose  would  be  here  served  by  quoting 
from  the  decisions  of  Judge  Bourquin  or  from  the  de- 


cisions  of  other  courts  in  harmony  with  his  views,  as 
the  number  of  cases  on  both  sides  of  the  question  is 
hmited  and  it  will  be  assumed  that  this  court  would 
prefer  to  read  such  cases  rather  than  excerpts  from 
them. 

The  following  are  cited  as  best  illustrating  the  cogent 
reasons  why  the  contention  for  the  implied  repeal  of 
Section  3450  supra,  is  unsound : 

U.  S.  vs.  One  Cole  Auto  (D.  C.  Mont.),  273 
Fed.,  934; 

U.  S.  vs.  One  Buick  Roadster,  et  al   (D.  C. 
Mont.),  280  Fed.,  517; 

Reo  Atlanta  Co.  vs.  Stern  (C.  D.  Ga.),  279 
Fed.,  422; 

Payne  vs.  U.  S.  (5th  C.  C.  A.),  279  Fed.,  112; 

Tuscan  (D.  C.  Ala.),  276  Fed.,  p.  55; 

U.   S.   vs.   One  Essex  Touring  Auto    (D.   C 
Ga.),  276  Fed.,  28; 

U.  S.  vs.  One  Haynes  Auto  (D.  C.  Fla.),  268 
Fed.,  1003. 

The  rule  that  repeals  by  implication  are  not  favored  is 
axiomatic  and  does  not  require  citation  of  authorities. 

From  the  agreed  statement  of  facts  herein,  the  con- 
clusion inevitably  flows  that  Stuper  was  using  the  auto- 
mobile for  the  purpose  of  removing  and  transporting 
the  untax-paid  whiskey  in  violation  of  Section  3450 
supra,  namely,  "with  intent  to  defraud  the  United 
States"  of  the  taxes  then  due  on  the  whiskey.  The 
National  Prohibition   Act   does   not  provide  a   penalty 


for  an  act  done  with  intent  to  defraud  the  United 
States  of  any  tax  imposed  upon  whiskey.  In  fact,  Sec- 
tion 35  of  the  National  Prohibition  Act  specifically 
provides  that  the  act  shall  not  relieve  anyone  from  pay- 
ing any  taxes  or  other  charges  imposed  upon  the  manu- 
facture or  traffic  in  intoxicating  liquor.  It  may  well 
be  said,  then,  that  the  National  Prohibition  Act  is  not 
only  not  inconsistent  with  Section  3450  supra,  but  that 
by  Section  35  above  referred  to,  it  clearly  recognizes  its 
existence  and  declares  for  its  future  operation. 

It  is  submitted  that  Section  3450  supra  has  not  been 
repealed  by  the  National  Prohibition  Act,  and  that  the 
facts  in  this  case,  as  agreed  upon,  bring  it  squarely 
within  the  provisions  of  said  section,  and  that  the  judg- 
ment of  forfeiture  in  favor  of  the  government  is  correct 
and  should  not  be  disturbed. 

Respectfully  submitted, 

JOHN  L.  SLATTERY, 
United  States  Attorney, 

RONALD  HIGGINS, 

Assistant  United  States  Attorney, 

W.  H.  MEIGS, 

Assistant  United  States  Attorney, 

Attorneys  for  Defendant  in  Error. 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  2169— A 

HARRY  MABRY, 

Plaintiff, 

vs. 

GEORGE  D.  BEAUMONT,  United  States  Marshal, 

Defendant. 

Petition  for  Writ  of  Habeas  Corpus. 
To  Honorable  THOMAS  M.  REED,  Judge  of  the 
District    Court    of    the    Territory    of    Alaska, 
First  Division. 
Conies   now  your  petitioner,  Harry  Mabry,   and 
presents  this  his  petition,  and  for  cause  of  action 
against  the  defendant  says: 

I. 
That  your  petitioner,  Harry  Mabry,  is  imprisoned 
and  restrained  in  his  liberty,  at  the  Federal  Jail  in 
the  City  of  Juneau,  Alaska,  and  within  the  juris- 
diction of  this  court,  by  George  D.  Beaumont,  the 
United  States  Marshal  for  the  Territory  of  Alaska, 
First  Division,  having  charge  thereof. 
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That  your  petitioner  is  not  properly  imprisoned 
or  restrained  by  virtue  of  the  legal  judgment  of  a 
competent  tribunal  of  civil  or  criminal  jurisdiction, 
or  by  virtue  of  an  execution  regularly  and  lawfully 
issued  upon  such  judgment  or  decree;  that  he  has 
not  been  committed  and  is  not  detaind  by  virtue 
of  any  judgment,  decree,  final  order  or  process 
issued  by  a  court  or  Judge  of  the  United  States,  in 
a  case  where  such  courts  or  Judges  have  exclusive 
jurisdiction  mider  the  laws  of  the  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the 
commencement  of  legal  proceedings  in  such  a  court ; 
nor  is  he  committed  or  detained  by  [1*]  virtue 
of  the  final  judgment  or  decree  of  a  competent 
tribunal  of  civil  or  criminal  jurisdiction,  or  the 
final  order  of  such  a  tribunal  made  in  the  special 
proceedings  instituted  for  any  cause  except  as 
herein   set  forth. 

II. 

That  petitioner  is  not  imprisoned  or  restrained 
by  virtue  of  any  order,  judgment  or  process  speci- 
fied in  section  1399,  Compiled  Laws  of  Alaska, 
1913. 

III. 

That  the  cause  and  pretense  of  such  imprison- 
ment or  restraint,  according  to  the  best  knowledge 
or  belief  of  the  petitioner,  is  that  plaintiff  was  com- 
plained against  by  H.  D.  Stabler,  Special  Assistant 
United  States  Attorney,  before  R.  W.  DeArmond, 
Commissioner  and  Ex-officio  Justice  of  the  Peace 


*Page-number     appearing     at     foot     of     page     of     original     certified 
Transcript    of    Record. 
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in  and  for  Sitka  Precinct,  in  the  Territory  of 
Alaska,  First  Division,  for  an  alleged  violation  of 
the  Alaska  Bone  Dry  Act,  Pub.  No.  308,  by  charg- 
ing this  plaintiff  therein  with  possessing  intoxi- 
cating liquor  in  said  precinct  on  December  1st,  1921. 
That  said  complaint,  a  full,  true  and  correct  copy 
of  which  is  hereto  attached  and  made  a  part  of  this 
petition  as  fully  as  if  repeated  herein,  was  filed 
with  the  said  Commissioner  at  Sitka,  Alaska,  on 
January  9th,  1922.  That  upon  receiving  and  filing 
said  complaint  the  said  Justice  of  the  Peace  issued, 
under  his  hand  and  seal,  a  warrant  based  wholly 
upon  the  charge  therein,  for  the  arrest  of  this 
petitioner,  and  delivered  said  warrant  to  the  Deputy 
United  States  Marshal  at  Sitka,  Alaska,  and  the 
said  Deputy  Marshal,  on  the  9th  day  of  January, 
1922,  at  Sitka,  Alaska,  took  this  petitioner  into 
custody  and  brought  him  before  the  said  DeArmond, 
as  as  such  Commissioner  and  Justice  of  the  Peace 
at  his  office  in  Sitka,  Alaska,  on  said  day.  That 
a  full,  true  and  correct  copy  of  said  warrant  is 
hereto  attached  and  made  a  part  of  this  petition. 

That  said  DeArmond,  aforesaid,  thereupon  issued 
under  [2]  his  hand  and  seal  an  order  for  the 
empanelling  of  a  jury  to  try  this  petitioner  upon 
the  charges  so  contained  in  the  said  complaint  and 
warrant,  and  placed  said  order  in  the  hands  of  said 
Deputy  United  States  Marshal  for  service.  Where- 
upon the  said  Deputy  Marshal  summoned  twelve 
persons  who  appeared  in  said  court  for  such  pur- 
pose, and  said  Deputy  Marshal  thereupon  made 
return  to  said  court  of  such  service ;  that  a  full,  true 
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and  correct  copy  of  said  order  for  jury  and  the 
return  of  said  Deputy  Marshal's  acts  thereunder 
are  attached  to  this  petition  and  made  a  part 
thereof. 

That  thereupon  the  said  DeArmond,  as  aforesaid, 
issued  under  his  hand  and  seal  a  subpoena  com- 
manding five  certain  persons  named  therein  to 
appear  before  the  Commissioner's  Court  of  the 
United  States  for  the  District  of  Alaska,  First 
Division,  Sitka  Precinct,  immediately  to  testify 
as  witnesses  against  this  petitioner  as  defendant  in 
that  action;  and  the  said  Deputy  Marshal  did  so 
subpoena  said  persons,  who  did  appear  before  said 
court  at  the  time  and  place  mentioned  in  said 
subpoena  and  did  testify  in  said  action  in  said 
court;  that  a  full,  true  and  correct  copy  of  the 
said  subpoena  and  the  return  thereon  are  attached 
to  this  petition  as  a  part  thereof. 

That  this  petitioner  appeared  before  said  court 
under  the  compulsory  power  of  said  warrant  and 
in  charge  of  said  Deputy  Marshal,  and  being  asked 
if  he  was  guilty  or  not  guilty  of  the  matters  charged 
in  the  said  complaint,  answered  that  he  was  not 
guilty;  whereupon  the  said  court  empanelled  the 
said  twelve  persons  into  a  jury  and  proceeded  to 
try  the  said  issue  so  charged  against  this  petitioner 
in  said  complaint.  The  five  witnesses  mentioned 
were  called  and  testified  in  support  of  the  allega- 
tions of  said  complaint  and  this  petitioner  did  not 
introduce  any  evidence.  Thereupon  the  said  twelve 
persons  acting  as  a  jury  returned  into  said  court 
a  verdict  signed  by  each  of  said  twelve  persons,  a 


George  D.  Beaumont.  5 

full,  true  and  correct  copy  of  which  is  attached  to 
this  petition  and  made  a  part  thereof.     [3] 

Thereupon  the  said  Commissioner  and  Ex-officio 
Justice  of  the  Peace,  E.  W.  DeArmond,  as  such 
officer,  on  January  9th,  1922,  made  and  entered  a 
false  and  pretended  judgment  in  said  cause,  with- 
out authority  or  jurisdiction  to  do  so  in  law,  a  full, 
true  and  correct  copy  of  which  said  false  and  pre- 
tended judgment  is  attached  to  this  petition  and 
verified  and  made  a  part  hereof  as  fully  as  if  so 
copied  herein  at  this  place;  and  that  said  Court  at 
the  time  and  place  did  make  another  false  and  pre- 
tended judgment  in  said  cause  by  writing  the  same 
into  and  as  a  part  of  his  docket  entries  in  said 
cause,  without  authority  or  jurisdiction  so  to  do,  in 
law  or  at  all,  a  full,  true  and  correct  copy  of  which 
said  second  judgment  is  included  in  the  copy  of 
the  docket  entries  so  made  by  said  DeArmond,  as 
such  officer,  on  said  January  9th,  1922,  in  said 
cause,  and  which  said  full,  true  and  correct  copy 
of  said  second  judgment  so  entered  without  author- 
ity or  jurisdiction  in  law  so  to  do  is  attached  to 
this  petition  and  made  a  part  hereof  as  fully  as 
if  copied  herein  at  this  place. 

Whereupon  the  said  Deputy  Marshal  at  Sitka, 
Alaska,  on  said  January  9th,  1922,  acting  under 
said  two  false  and  pretended  judgments,  and  not 
otherwise,  took  this  petitioner  into  his  custody, 
and  thereupon  forcibly  and  in  violation  of  this 
petitioner's  rights  under  the  Constitution  of 
the  United  States,  and  in  violation  of  the 
laws   thereof   in  force   in   Alaska,   restrained   and 
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imprisoned  this  petitioner  first  in  the  jail  at 
Sitka,  Alaska,  under  charge  of  the  said  United 
States  Marshal,  defendant  herein,  from  whence  he 
was  by  the  said  defendant  and  his  official  deputies 
forcibly  removed  from  said  jail  at  Sitka,  to  the 
town  of  Juneau,  Alaska,  in  custody  of  the  said 
Marshal,  defendant,  restrained  of  his  liberty,  and 
confined  as  a  prisoner  in  the  federal  jail  at  Juneau, 
Alaska,  under  charge  of  the  United  States  Marshal, 
defendant  herein,  under  the  pretended  authority 
of  the  said  two  false  and  illegal  judgments  so 
rendered  without  jurisdiction  or  authority  of  law, 
by  said  DeArmond  as  such  [4]  Commissioner 
and  Justice  of  the  Peace. 

That  while  so  illegally  confined  in  violation  of 
law  in  said  jail,  by  the  said  defendant,  and  for  the 
purpose  of  procuring  petitioner's  liberty,  this 
petitioner  gave  notice  of  appeal  from  the  pretended 
and  false  judgments  of  the  said  Justice  Court  so 
pretending  to  find  him  guilty  of  the  crime  charged 
in  said  judgments,  to  the  District  Court  of  the 
Territory  of  Alaska,  First  Division,  holding  terms 
at  Juneau,  Alaska,  which  notice  was  served  and 
filed  in  said  justice  court  at  Sitka,  Alaska,  on  the 
14th  day  of  January,  1922,  and  petitioner  at  the 
same  time  and  place  also  made,  signed  and  filed 
a  bond  on  appeal  and  for  stay  of  proceedings  and 
for  the  payment  of  the  costs  thereof,  a  full,  true 
and  correct  copy  of  which  notice  of  appeal  and 
bond  are  attached  to  this  petition  and  verified  here- 
with and  made  part  hereof  as  fully  as  if  copied 
in  full  at  this  place  in  this  petition.     That  said 
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notice  of  appeal  and  bond  were  filed  in  said  cause 
by  said  DeArmond,  on  the  14th  day  of  January, 
1922,  and  approved,  and  thereupon  of  that  day  the 
said  DeAnnond,  as  such  Commissioner  and  Ex- 
officio  Justice  of  the  Peace,  in  said  precinct,  made, 
signed  and  entered  in  the  record  of  the  proceedings 
in  said  cause  and  order  reciting  that  said  petitioner 
(defendant  in  that  case)  having  appealed  from 
said  judgment  and  given  sufficient  bail  to  abide 
and  perform  the  judgment  of  the  appellee  court, 
and  commanding  the  United  States  Marshal,  the 
defendant  herein,  to  discharge  this  petitioner  from 
custody,  which  the  said  Marshal  did  upon  said 
order;  that  a  full,  true  and  correct  copy  of  said 
order  of  discharge  is  hereto  attached  and  made  a 
part  hereof  as  fully  as  if  copied  herein  at  this 
point. 

That  the  said  R.  W.  DeArmond,  as  such  Com- 
missioner and  Ex-offlcio  Justice  of  the  Peace  in  and 
for  said  Sitka  Precinct,  aforesaid,  in  the  trial  of 
said  cause  made,  kept  and  signed  minutes  of  the 
proceedings  in  the  said  trial  in  his  official  docket, 
and  hereto  attached  is  a  full,  true  and  correct  copy 
of  all  docket  [5]  entries  made  by  said  officer  on 
the  trial  of  this  petitioner  in  said  Commissioner's 
Court,  which  said  entries  are  hereby  made  a  part 
of  this  petition  as  fully  as  if  copied  herein. 

That  on  the  8th  day  of  March,  1922,  the  United 
States  Attorney  filed  in  the  District  Court  in  this 
Division,  in  this  cause,  there  on  said  appeal,  a 
motion  to  dismiss  the  appeal  theretofore  allowed 
by  the  said  Commissioner  and  Ex-officio  Justice  of 
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the  Peace,  from  his  said  false  and  pretended  judg- 
ment of  conviction  against  this  petitioner  in  said 
cause,  and  served  a  copy  of  said  motion  to  dismiss 
and  a  notice  of  hearing  thereon  upon  the  attoiTieys 
of  record  for  this  petitioner,  for  a  hearing  of  said 
motion  hefore  this  District  Court  at  Juneau,  Alas- 
ka, on  the  11th  day  of  March,  1922;  that  a  full, 
true  and  correct  copy  of  the  said  motion  and  notice 
are  attached  hereto  and  made  a  part  of  this  peti- 
tion. 

That  thereafter  and  on  the  14th  day  of  March, 
1922,  this  petitioner,  by  his  attorneys  of  record, 
filed  in  this  court  and  cause,  a  motion  for  per- 
mission to  file,  and  with  it  filed,  an  undertaking  on 
appeal  for  the  payment  of  all  costs  and  disburse- 
ments that  may  be  awarded  against  the  defendant, 
this  petitioner,  on  the  appeal  of  the  said  cause  from 
the  said  Commissioner's  Court  to  the  District 
Court,  with  sufficient  sureties,  a  full,  true  and  cor- 
rect copy  of  which  said  bond  and  motion  are  at- 
tached to  this  petition  and  made  a  part  thereof. 

That  on  the  16th  day  of  March,  1922,  the  Judge 
of  this  court  made  an  order  denying  this  petitioner 
permission  to  file'  the  bond  last  named,  to  which 
petitioner  excepted  and  exception  allowed,  a  full, 
true  and  correct  copy  of  said  order  is  hereto 
attached  and  made  a  part  of  this  petition. 

That  thereafter  and  on  the  16th  day  of  March, 
1922,  the  Judge  of  the  District  Court  of  the  Terri- 
tory of  Alaska,  Division  Number  One,  before  whom 
the  proceedings  in  the  said  case  against  this  peti- 
tioner were  then  pending,  made,  signed  and  caused 
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the  same  [6]  to  be  entered  of  record,  an  order 
dismissing  the  appeal  of  this  petitioner  (defendant) 
from  the  false  and  pretended  judgments  of  con- 
viction so  made  and  entered  against  the  defendant 
(this  petitioner)  by  the  said  Commissioner  and 
Ex-officio  Justice  of  the  Peace,  in  the  said  cause  in 
the  Sitka  Precinct,  as  aforesaid,  a  full,  true  and 
correct  copy  of  which  order  of  dismissal  is  hereto 
attached  and  made  a  part  of  this  petition  as  fully 
as  if  written  herein. 

That  thereafter  and  on  the  16th  day  of  March, 
1922,  the  Judge  of  this  court  made,  signed  and  en- 
tered of  record  in  this  court,  an  order  that  a  bench 
warrant  issue  out  of  this  court  directing  the  United 
States  Marshal,  defendant  in  this  petition,  to  take 
this  defendant  into  his  custody;  that  a  full,  true 
and  correct  copy  of  said  order  for  bench  warrant  is 
hereto  attached  and  made  a  part  of  this  petition. 

Thereafter  and  on  the  24th  day  of  March,  1922, 
the  said  United  States  Marshal,  George  D.  Beau- 
mont, defendant  herein,  took  this  petitioner  into  his 
custody  and  ever  since  then  has  had  and  now  re- 
strains and  confines  petitioner  in  the  jail  belonging 
to  the  United  States  at  Juneau,  Alaska,  under  a 
pretended  authority  to  so  confine,  restrain  and  im- 
prison this  petitioner  under  and  in  compliance  with 
the  said  false  and  pretended  judgment  so  claimed  to 
have  been  made  and  entered  in  said  Commissioner's 
Court  by  said  R.  W.  DeArmond,  Ex-Officio  Justice 
of  the  Peace  in  and  for  Sitka  Precinct,  Alaska,  on 
said  9th  day  of  January,  1922,  as  herein  above  al- 
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leged;  and  upon  no  other  authority  except  as  here- 
inabove set  out  and  alleged. 

IV. 
That  the  said  imprisonment,  detention,  confine- 
ment and  restraint  are  illegal,  and  that  the  illegality 
thereof  consists  in  this,  to  wit :  That  the  said  R.  W. 
DeArmond,  Commissioner  and  Ex-officio  Justice  of 
the  Peace  in  said  Sitka  Precinct,  Alaska,  aforesaid, 
had  no  jurisdiction  or  authority  in  law  or  otherwise, 
to  render  and  make  the  pretended  judgment  so  by 
him  made  and  rendered  [7]  in  said  case  against 
the  defendant  (petitioner)  on  said  January  9th, 
1922,  as  aforesaid,  because  the  said  judment  is  not 
based  upon  any  crime  defined  by  or  known  to  the 
laws  of  the  United  States  or  the  Territory  of 
Alaska,  and  the  pretended  crime  stated  therein  is 
not  a  crime  known  to  or  defined  by  said  law  or  any 
law.  (2)  Because  said  pretended  judgment  of 
January  9th,  1922,  as  aforesaid,  being  void  for 
want  of  jurisdiction,  and  being  so  made  in  excess 
and  outside  of  the  jurisdiction  of  said  Justice 
Court,  as  aforesaid,  all  subsequent  proceedings  of 
said  Justice  Court,  and  of  the  District  Court,  based 
thereon,  were  each  without  jurisdiction  and  wholly 
void.  (3)  Because  the  said  pretended  judgment 
of  January  9th,  1922,  as  aforesaid,  being  void  for 
want  of  and  in  excess  of  the  jurisdiction  of  said 
Justice  Court,  all  subsequent  proceedings  proceed- 
ings thereunder,  both  in  said  Justice  Court  and  in 
this  District  Court,  and  the  imprisonment  and  re- 
straint of  this  defendant  (petitioner)  were  and 
now  are  in  violation  of  law  and  of  this  petitioner's 
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rights  under  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States.     (4)  Because  the  com- 
plaint  in   said   case   against   this  defendant    (peti- 
tioner) made  and  verified  on  said  9th  day  of  Janu- 
ary,   1922,    by    H.    D.    Stabler,    Special    Assistant 
United  States  Attorney,  was  so  made  in  violation 
of  the  provisions  of  Section  28  and  other  provisions 
of  the  Act  of  Congress  entitled  "An  Act  to  prohibit 
the  manufacture  or  sale  of  alcoholic  liquors  in  the 
territory  of  Alaska,  and  for  other  purposes,"  ap- 
proved February  14th,  1917,  39  Stat.  L.,  page  903, 
and   was   made   without   authority   of   law   and   in 
violation  of  said  law  and  did  not  state  facts  suffi- 
cient to  constitute  a  crime,  or  to  give  the  said  Jus- 
tice   Court   jurisdiction   to   try   and    sentence    this 
petitioner  as  in  said  record  stated.     (5)  That  the 
pretended  warrant  so  issued  by  the  said  Commis- 
sioner  and  Ex-fficio   Justice   of  the   Peace   in   the 
Sitka  Precinct,  as  aforesaid,  on  said  January  9th, 
1922,  for  the  arrest  of  this  petitioner  (defendant) 
and  upon  which  he  was  so  arrested  and  restrained 
of  his  liberty,  and  so  attempted  to  be     [8]     brought 
within  the  jurisdiction  of  the  said  Justice  Court, 
was  and  is  void  and  illegal  in  this:  that  it  is  in 
direct  violation  of  Section  2384,  Compiled  Laws  of 
Alaska,  1913,  because  it  did  not  and  does  not  now 
state  or  designate  any  crime  therein  alleged  to  have 
been  committed  by  this  petitioner,  and  because  the 
said  Deputy  Marshal  had  no  authority  thereby  to  ar- 
rest or  detain  or  imprison  this  petitioner  (defendant) 
and  his  said  arrest  and  imprisonment  thereunder 
and  his  detention  in  said  court  were  illegal  because 
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said  warrant  was  void  and  in  violation  of  law.  (6) 
That  the  pretended  verdict  rendered  by  the  jury 
against  this  defendant  (petitioner)  in  said  Justice 
Court  was  and  is  null  and  void  because  it  does  not 
find  the  defendant  guilty  of  any  crime,  and  the 
same  did  not  afford  any  jurisdiction  to  the  pre- 
tended judgment  and  sentence  so  entered  by  the  said 
justice  of  the  peace  thereon.  (7)  Because  the  pre- 
tended judgment  so  entered  by  the  said  Justice  of 
the  Peace  in  the  case  against  this  defendant  (peti- 
tioner) as  aforesaid,  was  null  and  void  for  the 
further  reason  that  it  provided  that  this  petitioner 
(defendant)  should  be  imprisoned  in  the  jail  at 
Sitka  until  the  costs  of  said  case  were  paid;  and 
that  part  of  the  said  pretended  judgment  providing 
for  his  said  imprisonment  for  costs  has  been  im- 
posed upon  this  petitioner  (defendant)  and  said 
judgment  is  wholly  null  and  void  for  that  reason 
also.  (8)  Because  the  docket  entries  in  the  case 
against  the  petitioner  (defendant)  kept  by  the  said 
Justice  and  made  a  part  of  this  petition  show  that 
the  pretended  crime  charged  against  this  petitioner 
(defendant)  and  upon  which  the  jury  so  returned 
said  verdict,  and  the  Justice  so  rendered  said  pre- 
tended judgment  and  sentence,  was  not  a  crime, 
and  that  the  said  court  had  no  jurisdiction  to  ren- 
der any  judgment  and  sentence  against  this  peti- 
tioner (defendant)  thereon  or  at  all.  (9)  Because 
it  appears  on  the  face  of  the  pretended  judgment 
aforesaid,  entered  by  the  Justice  in  said  Justice 
Court  on  January  9th,  1922,  against  petitioner  [9] 
(defendant)   that  said  Justice  had  no  jurisdiction 
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or  authority  to  sentence  petitioner  (defendant)  to 
be  imprisoned  in  jail  four  months,  and  an  addi- 
tional 300  days,  as  therein  stated,  because  said 
periods  exceed  the  jurisdiction  of  said  Justice  of 
the  Peace  to  impose  imprisomnent,  and  said  sen- 
tence was  null  and  void.  (10)  Because  it  appears 
on  the  face  of  the  order  of  the  District  Court  in 
this  case  dismissing  defendant's  (petitioner's)  ap- 
peal from  the  said  Justice  Court  to  the  said  District 
Court,  as  herein  described,  was  without  authority 
of  law,  and  the  affirmance  of  the  said  pretended 
judgment  of  the  said  Justice  of  the  Peace  of  Janu- 
ary 9th,  1922,  as  aforesaid,  was  without  jurisdic- 
tion and  void,  and  all  proceedings  and  orders  en- 
tered in  said  cause  in  said  District  Court,  as  afore- 
said, were  null  and  void  and  without  jurisdiction. 
(11)  That  the  order  of  said  District  Court  so  made 
on  March  16th,  1922,  directing  the  issuance  of  a 
bench  warrant  for  the  arrest  and  imprisonment  of 
this  petitioner  (defendant)  was  in  excess  of  the 
jurisdiction  of  the  said  District  Court  and  its  Judge, 
and  null  and  void,  and  the  arrest  and  imprisonment 
of  this  petitioner  (defendant)  being  made  and  done 
under  that  warrant,  was  so  done  without  the  juris- 
diction and  is  null  and  void.  (12)  That  the  present 
imprisonment  of  this  petitioner  under  said  pre- 
tended judgment  of  January  9th,  1922,  and  the  said 
pretended  bench  warrant  so  issued  by  said  District 
Court  upon  which  this  petitioner  was  so  arrested  on 
March  24th,  1922,  and  is  now  imprisoned,  was  and 
is  illegal  and  without  jurisdiction  or  authority  of 
law,  and  the  said  United  States  Marshal,  defendant 
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herein,  is  wholly  without  authority  of  law  in  re- 
straining this  petitioner  and  imprisoning  him  as 
aforesaid. 

V. 
That   the   legality   of    the    imprisonment   or   re- 
straint of  this  petitioner  has  not  been  already  ad- 
judged upon  a  prior  writ  of  habeas  corpus,  by  this 
or  any  other  court,  or  at  all. 

WHEREFORE  your  petitioner  prays  that  a 
WRIT  OF  HABEAS  CORPUS  [10]  may  be 
granted  and  issued  out  of  this  court,  directed  to  the 
said  George  D.  Beaumont,  United  States  Marshal, 
as  aforesaid,  commanding  him  to  bring  and  have 
the  body  of  your  petitioner  before  your  Honor  at 
the  time  and  place  therein  specified,  to  do  and  re- 
ceive what  shall  then  and  there  be  commanded  by 
your  Honor  concerning  the  said  petitioner  to- 
gether with  the  time  and  cause  of  the  detention  of 
your  petitioner,  together  with  said  writ;  and  that 
upon  said  hearing  this  petitioner  be  restored  to  his 
liberty. 

HARRY  MABRY, 

Petitioner. 
Territory  of  Alaska, 
Juneau  Precinct, — ss. 

Harry  Mabry,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  petitioner  mentioned  in 
the  foregoing  petition;  that  he  has  heard  the  peti- 
tion read,  knows  the  contents  thereof  and  believes 
the  statements  of  facts  therein  to  be  true. 

HARRY  MABRY, 
Petitioner. 
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Subscribed  and  sworn  to  before  me  this  25tli  day 
of  March,  1922. 

[Notarial  Seal]  J.  W.  KEHOE, 

Notary  Public  for  Alaska. 
My  commission  expires  Sept.  15,  1925. 
WICKER  SHAM  &  KEHOE, 

Attorneys  for  Petitioner.     [11] 


Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jan.  18,  1922.  John  H.  Dunn, 
Clerk.     By  L.  E.  Spray,  Deputy. 

[Caption  and  Title.] 

Complaint  for  Violation  of  the  Alaska.  Bone  Dry- 
Act— Pub.  No.  308. 
Harry  Mabry  is  accused  by  H.  D.  Stabler  in  this 
complaint  of  the  crime  of  POSSESSING  INTOXI- 
CATING LIQUOR,  committed  as  follows,  to  wit: 
The  said  Harry  Mabry  in  the  District  of  Alaska, 
and  within  the  jurisdiction  of  this  court,  did  wil- 
fully and  unlawfully,  on  the  1st  day  of  December, 
1921,  at  Sitka,  Alaska,  and  in  S.  S.  Thornton's  resi- 
dence near  the  Russian  Greek  Church  at  Sitka, 
Alaska,  then  and  there  have  in  his  possession  intoxi- 
cating liquor,  to  wit,  moonshine  whiskey,  contrary 
to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

H.  D.  STABLER, 
Asst.  U.  S.  Attorney. 
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United  States  of  America, 
Territory  of  Alaska, — ss. 

I,  H.  D.  Stabler,  being  first  duly  sworn,  depose 
and  say  that  the  foregoing  complaint  is  true. 

H.  D.  STABLER. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  January,  1922. 

[Seal]  R.  W.  DeARMOND, 

Ex-officio  Justice  of  the  Peace.     [12] 


In  the  Court  of  the  United  States  Commissioner 
and  Ex-officio  Justice  of  the  Peace  for  the 
Sitka  Precinct,  District  of  Alaska. 

Bench-warrant. 

In  the  Name  of  the  United  States  of  America,  to 
the  United  States  Marshal  of  the  District  of 
Alaska,  or  any  Deputy,  GREETING: 

Information  upon  oath  having  been  this  day 
laid  before  me  that  the  crime  of  violating  the 
Alaska  Bone  Dry  Act,  Pub.  No.  308,  has  been  com- 
mitted, and  accusing  Harry  Mabry  thereof ; 

YOU  ARE,  THEREFORE,  HEREBY  COM- 
MANDED forthwith  to  arrest  the  above-named 
Harry  Mabry  and  bring  him  before  me  at  Sitka,  or, 
in  case  of  my  absence  or  inability  to  act,  before  the 
nearest  or  most  accessible  magistrate. 
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Dated  at  Sitka,  Alaska,  this  9th  day  of  January, 
1922. 

[Seal]  R.  W.  DeARMOND, 

United  States  Commissioner  and  Ex-officio  Justice 
of  the  Peace. 

(RETURN  ON  ABOVE  WARRANT.) 

United  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

I  hereby  certify  that  I  received  the  within  war- 
rant at  Sitka,  Alaska,  on  the  9th  day  of  January, 
1922,  and  that  I  served  the  same  at  Sitka,  Alaska, 
on  the  9th  day  of  January,  1922,  by  taking  the 
within  named  Harry  Mabry  into  custody,  and  now 
produce  him  in  court  this  9th  day  of  January,  1922. 

O.  D.  BEAUMONT, 
U.  S.  Marshal. 
By  S.  G.  Thomas, 

Deputy.     [13] 


[Caption  and  Title.] 

Order  for  Jury. 

In  the  Name  of  the  United  States  of  America,  to 
the  United  States  Marshal  for  the  First  Di- 
vision,  Territory  of  Alaska,   or  Any  Deputy, 
GREETING: 
WHEREAS   there   has   been   a    complaint   duly 
sworn  to,  filed  in  the  above-entitled  court,  and  the 
above-named   defendant   having  been   brought   be- 
fore the  above-entitled  court  to  answer  said  com- 
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plaint,  and  the  said  complaint  having  been  read  and 
explained  to  him,  and  said  person  having  entered  a 
plea  of  ''Not  Guilty"  and  further  requested  that 
he  be  tried  by  a  jury. 

YOU  ARE  THEREFORE,  HEREBY  COM- 
MANDED to  summon  twelve  men  with  the  neces- 
sary qualifications  to  appear  at  the  courtroom  of 
the  above-entitled  court  at  the  hour  of  11  A.  M. 
Monday,  the  9th  day  of  January,  1922,  to  act  as  a 
jury  in  said  cause. 

[Seal]  R.  W.  DeARMOND, 

United  States  Commissioner  and  Ex-officio  Justice 
of  the  Peace. 

(RETURN  ON  JURY  ORDER.) 

I  hereby  certify  that  I  received  the  within  Jury 
Order  at  Sitka,  Alaska,  on  the  9th  day  of  January, 
1922,  and  that  I  served  the  same  on  the  9th  day  of 
January,  1922,  at  Sitka,  Alaska,  by  summoning  the 
following  to  act  as  jurors  in  said  above-entitled  case: 
E.  W.  Merrill,  D.  R.  Jennings,  Felix  Beauchamp, 
Sam  Butts,  C.  Jay  Mills,  John  Sarvela,  P.  Threi- 
schield,  C.  C.  Georgeson,  Donald  McGraw,  John 
Gamble,  Henry  Woodruff,  R.  A.  Buchanan. 
Dated  Jany.  9th,  1922. 

GEO.  D  BEAUMONT, 

U.  S.  Marshal. 
By  S.  G.  Thomas, 

Deputy.     [141 
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J"ustice  Court  for  the  Sitka  Precinct,  Territory  of 
Alaska,  Division  Number  One. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Subpoena. 

To  Mrs.  Elizabeth  Hoolywood,  Mrs.  Bessie  Coates, 

Mrs.  S.  S.  Thornton,  Mr.  S.  S.  Thornton  and 

Geo.  B.  Rice,  GREETING: 

'     YOU  ARE  HEREBY  COMMANDED  to  appear 

before   the    Commissioner's    Court    of    the    United 

States  for  the  District  of  Alaska,  First  Division, 

Sitka,    Precinct,    at   the    Commissioner's    Office    at 

Sitka  in  said  Division  on  Monday  the  9th  day  of 

January,  1922,  immediately  at  o'clock  —  M. 

of  that  day  to  testify  as  a  witness  on  behalf  of 
the  plaintiff  in  the  case  of  United  States  vs.  Harry 
Mabry,  AND  HEREOF  FAIL  NOT. 

WITNESS  my  hand  and  seal  of  this  court  at 
Sitka,  in  said  District  and  Precinct  this  9th  day  of 
January,  1922. 

[Seal]  R.  W.  DeARMOND, 

United  States  Commissioner  and  Ex-officio  Justice 
of  the  Peace. 

(RETURN  ON  SUBPOENA.) 

United  States  of  America, 
Territory  of  Alaska, — ss. 

I  HEREBY  CERTIFY  that  I  received  the  within 
Subpoena  on  the  9th  day  of  January,  1922,  at  Sitka, 
Alaska,  by  reading  and  showing  the  original  and 
delivering  a  ticket  containing  the  substance  thereof 
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to  each  of  the  within  named  witnesses,  Mrs.  Eliza- 
beth  Hollywood,    Mrs.    Bessie    Coates,   Mr.    S.    S. 
Thornton,  Mrs.  S.  S.  Thornton  personally. 
Dated  at  Sitka,  Alaska,  Jany.  9th,  1922. 

S.  G.  THOMAS, 
Deputy  U.  S.  Marshal.     [15] 


[Caption  and  Title.] 

Jury  Verdict. 
We,  the  undersigned  jurors  in  the  above-named 
matter,  being  duly  subpoenaed  and  empannelled, 
and  after  hearing  the  evidence  presented  and  giv- 
ing sincere  consideration  to  the  same,  find  the  de- 
fendant Harry  Mabry  GUILTY. 

E.  W.  MERRILL. 
R.  A.  BUCHANAN. 
D.  R.  JENNINGS. 
D.  R.  McGRAW. 

C.  C.  GEORGESON. 
C.  JAY  MILLS. 
JOHN  E.  GAMBLE. 
JOHN  N.   SARYELA. 
P.  TREISCHIELD. 
H  M.  WOODRUFF. 

F.  BEAUCHAMP. 
SAM  BUTTS.     [16] 


George  D.  Beaumont.  21 

[Caption  and  Title.] 

Violation  of  Alaska  Bone  Dry  Law  or  Pub.  No.  308. 

Judgment. 

On  the  9th  day  of  January,  1922,  the  above- 
named  Harry  Mabry  having  been  brought  before 
me,  R.  W.  DeArmond,  a  U.  S.  Commissioner  and 
Ex-officio  Justice  of  the  Peace  at  Sitka,  Alaska, 
in  a  criminal  action  for  the  crime  of  violating  the 
Alaska  Bone  Dry  Law  and  the  said  Harry  Mabry 
having  pleaded  not  guilty  and  been  duly  tried  by 
jury  trial  and  upon  such  trial  Harry  Mabry  having 
been  duly  convicted,  I  have  adjudged  that  he  be 
imprisoned  in  the  jail  at  Sitka  for  four  months  and 
that  he  pay  the  costs  of  the  action  taxed  at  Ninety- 
three  and  55/100  Dollars,  and  that  he  pay  a  fine  of 
Six  Hundred  Dollars,  and  be  imprisoned  in  such  jail 
until  such  fine  and  costs  be  paid,  not  exceeding 
Three  Hundred  days. 

A  TRUE  COPY  OF  THE  ORIGINAL  ENTRY 
OF  JUDGMENT. 

IN  WITNESS  WHEREOF  I  have  set  my  hand 
at  Sitka,  Alaska,  this  9th  day  of  January,  1922. 

[Seal]  R.  W.  DeARMOND, 

U.  S.  Commissioner  and  Ex-officio 
Justice  of  the  Peace. 

[Endorsed] :  United  States  of  America,  District 
of  Alaska, — ss.  I  certify  that  I  received  the  within 
committment  on  the  9th  day  of  January,  1922,  and 
executed  the  same  on  the  9th  day  of  January,  1922, 
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by  delivering  the  within  named  defendant  to  the 
jailer  of  the  U.  S.  Jail,  at  Sitka,  Alaska. 

GEO.  D.  BEAUMONT, 

U.  S.  Marshal. 
By  S.  G.  Thomas, 
Deputy  U.  S.  Marshal.     [17] 


{Caption  and  Title.] 

Notice  of  Appeal. 

To  the  United  States  Attorney  for  the  First  Divi- 
sion, Territory  of  Alaska: 
You  will  please  take  notice,  that  the  defendant 
in  the  above-entitled  action  appeals  to  the  District 
Court,  1st  Div.  Territory  of  Alaska,  from  the 
judgment  of  the  above-entitled  court  rendered  on 
the  9th  day  of  January,  1922,  wherein  the  said  de- 
fendant was  convicted  of  a  violation  of  the  Alaska 
Bone  Dry  Law,  to  wit,  the  possession  of  intoxicat- 
ing liquor  in  violation  of  the  said  law,  and  was 
convicted  and  sentenced  by  the  above  court  to  pay 
a  fine  of  $600.00  and  to  serve  three  months  confine- 
ment in  the  jail  at  Juneau,  Alaska. 

JAMES  WICKERSHAM, 
J.  W.  KEHOE, 

Attorney  for  Defendant. 
Service  of  a  true,  full  and  correct  copy  of  the 
within   notice    of    appeal   is   hereby   acknowledged 
this  11th  day  of  January,  1922. 

A.  G.  SHOUP, 
United  States  Attorney.     [18] 
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[Caption  and  Title.] 

Bail  on  Appeal. 

A  judgment  of  the  above-entitled  court  having 
been  given  on  the  9th  day  of  January,  1922,  whereby 
Harry  Mabiy,  the  defendant  herein,  was  condemned 
to  pay  a  fine  of  $600.00  and  to  serve  three  months 
in  the  jail  at  Juneau,  Alaska,  and  he  having  ap- 
pealed from  the  said  judgment  and  been  duly  ad- 
mitted to  bail  in  the  sum  of  Twelve  Hundred  Dol- 
lars. 

We,  W.  P.  Mills  and  A.  Murray,  both  of  Sitka, 
Alaska,  hereby  undertake  that  the  above-named 
Harry  Mabry  shall  in  all  respects  abide  by  and 
perform  the  orders  and  judgments  of  the  Appellate 
Court  upon  the  appeal,  or  if  he  shall  fail  so  to  do 
in  any  particular,  that  we  will  pay  to  the  United 
States  the  sum  of  Twelve  Hundred  Dollars. 

W.  P.  MILLS. 
A.  MURRAY. 

United  States  of  America, 
Territory  of  Alaska, 
Sitka  Precinct, — ss. 

We,  W.  P.  Mills  and  A.  Murray,  being  first  duly 
sworn  each  for  himself  and  not  one  for  the  other, 
deposes  and  says: 

That  I  am  a  citizen  of  the  United  States  of 
America;  that  I  am  over  the  age  of  21  years;  that 
I  am  not  a  councellor  or  attorney,  marshal,  clerk 
of  any  court  or  other  officer  of  any  court ;  that  I  am 
worth  the  sum  specified   in  the  within   Bond  on 
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Appeal,  exclusive  of  property  exempt  from  execu- 
tion and  over  and  above  all  just  debts  and  liabili- 
ties. 

W.  P.  MILLS. 
A.  MUREAY. 
Taken  and  acknowledged  before  me  this  14  day 
of  January,  1922. 

[Seal]  E.  W.  DeAEMOND, 

Justice  of  the  Peace. 
Approved  this  14  day  of  January,  1922. 
[Seal]  E.  W.  DeAEMOND, 

U.  S.  Commissioner  Eco-officio  Justice 
of  the  Peace.     [19] 


In  the  United  States  Commissioner's  Ex-officio 
Justice  Court,  Sitka  Precinct,  Judicial  Division 
Number  One,  Territory  of  Alaska. 

To  the  United  States  Marshal,  First  Judicial  Divi- 
sion, Territory  of  Alaska. 

Order  Releasing  Defendant  from  Custody. 
Harry  Mabry,  who  is  detained  by  you  in  execu- 
tion of  a  judgment  whereby  he  is  condemned  to 
serve  an  imprisonment  in  the  Juneau  Jail  for  a 
period  of  four  months  and  that  he  pay  the  costs  of 
this  action  taxed  at  Ninety-three  and  55/100 
($93.55)  Dollars,  and  that  he  pay  a  fine  of  Six 
Hundred  ($600.00)  Dollars,  and  be  imprisoned  in 
such  jail  until  such  fine  and  costs  be  paid,  not 
exceeding    three    hundred    days,    having    appealed 


George  D.  Beaumont.  25 

from   said   judgment   and   given   sufficient  bail   to 
abide  and  perform  the  judgment  of  the  Appellee 
Court,  you  are  commanded  forthwith  to  discharge 
him  from  your  custody. 
January   14th,   1922. 
[Seal]  R.  W.  DeARMOND, 

United  States  Commissioner  Ex-officio 
Justice  of  the  Peace,  Sitka  Precinct, 
Territory  of  Alaska.     [20] 


[Caption  and  Title.] 

Docket  Entries. 
Complaint  made   by  H.    D.    Stabler,   Ass't   U.    S» 

Attorney. 
0:ffence  charged  Viol.  Alaska  Bone  Dry  Act — Pub, 

No.  308. 
Offence  committed  at  Sitka  on  Dec.  1,  1921. 
Place  of  arrest — Sitka. 

Disposition  of  case — Defendant  tried  by  jury,  con- 
victed  and   sentenced. 

1922. 
Jan.  9.  Complaint  sworn  to  and  filed  by  H.  D, 
Stabler,  Assistant  United  States  Attor- 
ney charging  Harry  Mabry  with  Violat- 
ing the  Alaska  Bone  Dry  Act,  Pub. 
No.  308. 
"  9.  Warrant  of  arrest  issued  and  placed  with 
Deputy  U.  S.  Marshal  S.  G.  Thomas 
for  service.  Service  was  rendered  and 
the  warrant  was  returned  and  filed, 
being   endorsed : 
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United  States  of  America, 
District  of  Alaska,  Division  No.  1, — ss. 

I  hereby  certify  that  I  received  the 
v^ithin  warrant  at  Sitka,  Alaska,  on  the 
9th  day  of  January,  1922,  })y  taking  the 
within  named  Harry  Mahry  into  my 
custody,  and  now  produce  him  in  court 
this  9th  day  of  January,  1922. 

GEO.  D.  BEAUMONT, 
U.  S.  Marshall. 
By  S.  G.  Thomas, 

Deputy. 
"  9.  Court  convened  at  9:30  o'clock  A.  M.,  de- 
fendant Harry  Mabry  present.  The 
complaint  was  read  to  him  and  he  in- 
formed as  to  his  legal  rights.  A  plea 
of  ''Not  Gruilty"  was  entered. 
"  9.  A  jury  order  was  issued  and  placed  with 
Deputy  Marshal  S.  G.  Thomas  for  exe- 
cution. The  jury  order  was  returned 
and  filed,  being  endorsed: 

"I  hereby  certify  that  I  received  the 
within  jury  order  at  Sitka,  Alaska,  on 
the  9th  day  of  January,  1922,  and  that 
I  served  the  same  on  the  9th  day  of 
January,  1922,  by  summoning  the  fol- 
lowing to  act  as  jurors  in  said  above- 
entitled  case:  E.  W.  Merrill,  D.  R. 
Jennings,  Felix  Beauchamp,  Sam 
Butts,  C.  Jay  Mills,  John  Sarvela,  P. 
Trieschield,  C.  C.  Georgeson,  Donald 
McGraw,  John  Gamble,  Henry  Wood- 
ruff and  R.  A.  Buchanan. 
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Dated  Jan.  9th,  1922. 

GEO.  D.  BEAUMONT, 

U.    S.    Marshal^ 
By  S.  G.  Thomas, 
Deputy. 
"     9.     A  subpoena  was  issued  for  Mrs.  Elizabeth 
Hollywood,  Mrs.  Bessie  Coates,  Mr.  S. 
S.  Thornton,  Mrs.  S.  S.  Thornton  and 
George  B.  Rice  to  appear  as  witnesses 
on  behalf   of   the   plaintiff.     The    sub- 
poena was  placed  in  the  hands  of  De- 
puty U.  S.  Marshal  S.  G,  Thomas  for 
service.     Return   was    made    and   filed, 
being  endorsed: 

United  States  of  America, 
Territory  of  Alaska, — ss. 

I  hereby  certify  that  I  received  the 
within  subpoena  on  the  9th  day  of 
January,  1922,  at  Sitka,  Alaska,  hi/ 
reading  and  showing  the  original  and 
delivering  a  ticket  containing  the  sub- 
stance thereof  to  each  of  the  within 
named  witnesses  personally. 

Dated  at  Sitka,  Alaska,  Jan.  9th,, 
1922. 

S.  G.  THOMAS, 
Deputy  U.  S.  Marshal.  [21] 
Jan.  9.  Court  convened  to  try  this  case  at  11 
o'clock  A.  M.  January  9,  1922.  De- 
fendant Harry  Mabry  and  his  attorney 
Eiler  Hanson  present.  Jury  duly  em- 
panelled and  sworn. 
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Witnesses  for  the  plaintiff  were 
sworn  and  their  testimony  taken. 

Defendant  presented  no  witnesses  or 
evidence. 

The  attorneys  in  the  case  each   pre- 
sented their  their  argument  to  the  jury. 
After  deliberation  the  jury  returned 
a  verdict  of  "Guilty." 

In  view  of  the  evidence  and  the  jury 
verdict,  I  have  adjudged  that  Harry 
Mabry  be  imprisoned  in  jail  for  a  pe- 
riod of  four  months  and  that  he  pay  the 
costs  of  the  action  taxed  at  Ninety-three 
and  55/100  Dollars  and  that  he  pay  a 
fine  of  Six  Hundred  Dollars  and  be 
imprisoned  in  jail  until  such  fine  and 
costs  be  paid,  not  to  exceed  three 
hundred  days. 

R.  W.  DeARMOND, 
United      States      Commissioner 
Ex-officio  Justice  of  the  Peace, 
Sitka  Precinct,  Alaska. 
"    14.     Notice  of  appeal  from  judgment  filed. 
"    14.     Bail  bond  filed  and  approved. 
"    14.     Order  releasing   defendant  Harry  Mabry 
from  custody  issued. 

R.  W.  DeARMOND, 
United      States      Commissioner 
Ex-officio    Justice    of    the    Peace. 
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"  14.  Transcript  of  docket  and  original  papers 
mailed  to  the  Clerk  of  the  District 
Court,  Juneau,  Alaska. 

R.  W.  DeARMOND, 
United      States      Commissioner 
Ex-officio  Justice  of  the  Peace, 
Sitka  Precinct,  Alaska. 

United  States  of  America, 
Territory  of  Alaska, 
Precinct  of  Sitka, — ss. 

I,  R.  W.  DeArmond,  United  States  Commissioner 
and  Ex-officio  Justice  of  the  Peace,  Sitka  Precinct, 
First  Judicial  Division,  Territory  of  Alaska,  duly 
commissioned  and  sworn,  hereby  certify  that  the 
within  is  a  true  and  correct  transcript  of  all  the 
docket  entries  in  the  matter  of  the  United  States 
versus  Harry  Mabry. 

In  witness  whereof  I  hereunto  set  my  hand  and 
official  seal  at  Sitka,  Alaska,  this  14th  day  of 
January,  1922. 

[Seal]  R.  W.  DeARMOND, 

United  States  Commissioner  and  Ex-officio 
Justice  of  the  Peace,  Sitka  Precinct, 
First  Judicial  Division,  Territory  of 
Alaska.     [22] 
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[Caption  and  Title.] 

Notice  of  Motion  to  Dismiss  Appeal  and  Affirm 

Judgment. 
To  Harry  Mabry  the  above-named  defendant,  and 
to  Wickersham  and  Kehoe,  at  Juneau,  Alaska,, 
his  attorneys  of  record : 
Please  take  notice  that  I  will  call  up  the  annexed 
motion  to  dismiss  appeal  and  affirm  judgment  for 
hearing  before  the  Honorable  T.  M.  Reed,  Judge 
of  the  above-entitled  court,  in  the  courtroom  thereof, 
at  the  hour  of  10  o'clock  A.  M.  on  the  11th  day  of 
March,  1922. 

Dated  at  Juneau,  Alaska,  this  8th  day  of  March^ 
1922. 

A.  G.  SHOUP, 
United  States  Attorney. 
Service  of  a  true,  full  and  correct  copy  of  the 
within    notice    of   motion   to    dismiss    appeal    and 
affirm  judgment  is  hereby  acknowledged  this  8th 
day  of  March,  1922. 

J.   W.   KEHOE, 
Attorneys  for  Defendant. 

Filed  in  the  District  Court,  District  of  Alaska 
First  Division  Mar.  8,  1922.  John  H.  Dunn,. 
Clerk.     By  ,  Deputy.     [23] 
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{Caption  and  Title.] 

MOTION   TO   DISMISS   APPEAL   AND 
AFFIRM   JUDGMENT. 

Conies  now  Arthur  G.  Shoup,  United  States  At- 
torney for  the  First  Division,  District  of  Alaska, 
and  appearing  specially  for  the  purpose  of  this 
motion  only,  moves  the  Court  to  dismiss  the  appeal 
of  the  above-named  defendant  taken  from  the 
United  States  Commissioner's  Court  for  Sitka 
Precinct,  Territory  of  Alaska,  Division  Number 
One,  to  the  District  Court,  First  Division,  Territory 
of  Alaska,  and  filed  herein  on  the  18th  day  of 
January,  1922,  and  affirm  the  judgment  of  convic- 
tion of  the  said  Commissioner's  Court,  which  said 
judgment  is  as  follows:  That  the  above-named  de- 
fendant pay  a  fine  of  $600.00  and  to  serve  three 
months'  confinement  in  the  jail  at  Juneau,  Alaska, 
for   the   following   reasons: 

1.  That   this    Court   has    not    jurisdiction    of   the 

pretended  appeal  for  the  reason  that  no 
undertaking  for  costs  and  disbursements  has 
been  given  by  the  appellant  in  this  case  as 
required  by  Sections  2551  and  2552  of  chapter 
43  of  the  Compiled  Laws  of  Alaska. 

2.  That  no  appeal  has  been  taken  in  the  manner 

required  by  chapter  43,   Compiled  Laws   of 
Alaska,  of  appeals  from  Justice's  Courts  in 
criminal  actions. 
Dated  at  Juneau,  Alaska,  this  8th  day  of  March, 
1922. 

H.  D.  STABLER, 

Sp.  Asst.  United  States  Attorney.     [24] 
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[Caption  and  Title.] 

1536— B. 

Praecipe  for  Subpoena  In  a  Case   (For  Outside 

Districts). 

The  Clerk  of  said  court  will  issue  subpoena  di- 
rected to  the  United  States  Marshal  for  the  1st 
Division,  District  of  Alaska,  for  the  following- 
named  persons  to  appear  before  said  Court,  at  the 
United  States  Court  Rooms,  in  Juneau,  at  9  o'closk 
A.  M.,  on  the  14th  day  of  March,  1922,  then  and 
there  to  testify  in  behalf  of  the  United  States. 

Names : 
Bessie  Coates. 
Elizabeth   Hollywood. 
Stanley  Thornton. 
Mrs.  Stanley  Thornton. 
This  12th  day  of  January,  1922. 

A.  G.  SHOUP, 

U.  S.  Attorney. 
By  H.  D.  Stabler. 

Filed  in  the  District  Court,  District  of  Alaska,. 
First  Division.  Jan.  12,  1922.  John  H.  Dunn, 
Clerk.     By  L.  E.  Spray,  Deputy.     [25] 
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In  the  United  States  District  Court  for  the  District 
of  Alaska,  Division  No.  1. 

Office  of  U.  S.  Marshal,  Juneau,  Alaska.  Re- 
ceived Jan.  12,  1922,  Docket  No.  11898,  for  service 
b}^  Deputy  Thomas. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Summons. 

The  President  of  the  United  States  of  America,  to 

Bessie    Coates,    Elizabeth   Hollywood,    Stanley 

Thornton,  Mrs.  Stanley  Thornton,  GREETING; 

You  are  hereby  commanded  to  appear  before  the 

District  Court  of  the  United  States,  for  the  Territory 

of  Alaska,  at  Juneau,  in  said  District,  on  Tuesday 

the  14th  day  of  March,  A.  D.  1922,  at  10  o'clock 

A.  M.,  of  that  day  to  testify  as  a  witness  on  behalf 

of  the  plaintiff  in  the  case  of  United  States  vs. 

Harry  Mabry,  1536— B.     HEREOF  PAIL  NOT. 

Witness  the  Honorable  T.  M.  REED,  Judge  of 
said  Court,  and  the  Seal  thereof  affixed  at  Juneau 
in  said  Territory,  this  12th  day  of  January,  A.  D. 
1922. 

[Seal]  JOHN  H.  DUNN, 

Deputy. 
By  L.  E.  Spray, 
Clerk. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Jan.  16,  1922.  John  H.  Dunn, 
Clerk.     By  L.  E.  Spray,  Deputy.     [26] 
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United  States  of  America, 

District  of  Alaska,  Division  No.  1, — ss. 

I,  S.  G.  Thomas,  Deputy  U.  S.  Marshal  for  Divi- 
sion No.  1,  District  of  Alaska,  hereby  certify  that  I 
received  the  within  summons  on  the  14th  day  of 
January,  1922,  and  personally  served  the  same  upon 
the  hereinafter  named  defendants  by  delivering  to 
and  leaving  with  each  of  said  defendants  personally 
a  copy  of  said  summons. 

Dated  January  14th,  1922. 

S.  G.  THOMAS, 
Deputy  U.  S.  Marshal. 
Names  of  Witnesses  Served: 
Bessie  Coates.  Stanley  Thornton. 

Elizabeth  Hollywood.         Mrs.  Stanley  Thornton. 


[Caption  and  Title.] 

Motion  for  Permission  to  File  Additional  Bond  for 
Costs  and  Disbursements. 
Comes  now  the  above-named  defendant,  by  his  at- 
torney, J.  W.  Kehoe,  and  moves  this  Honorable 
Court  for  permission  to  file  in  this  cause  an  addi- 
tional bond  for  costs  and  disbursements  that  may 
be  incurred  on  appeal  of  the  said  cause  in  the  above- 
entitled  court. 
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Dated  this  14th  day  of  March,  1922. 

J.  W.  KEHOE, 
Attorney  for  Defendant. 
Service  of  a  full,  true  and  correct  copy  of  the 
within  motion  is  hereby  acknowledged  this  14th  day 
of  March,  1922. 

A.  a  SHOUP, 
U.  S.  Attorney. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Mar.  16,  1922.  John  H.  Dunn, 
Clerk.     By  W.  B.  King,  Deputy.     [27] 


[Caption  and  Title.] 

No.  1536— B. 

Undertaking  on  Appeal. 
WHEREAS,  the  above-named  defendant,  Harry 
Mabry,  has  appealed  from  a  judgment  rendered 
against  him  in  the  United  States  Commissioner's 
Court  for  the  Sitka  Precinct,  First  Division,  Terri- 
tory of  Alaska,  on  the  9th  day  of  January,  1922, 
wherein  said  defendant  Harry  Mabry  was  sentenced 
to  pay  a  fine  of  Six  Hundred  Dollars  and  to  serve 
four  months'  confinement  in  the  jail  at  Juneau, 
Alaska,  for  a  violation  of  the  Alaska  Bone  dry  Law, 
to  mt.  Possessing  Intoxicating  Liquor  at  Sitka, 
Alaska,  on  the  1st  day  of  December,  1921,  in  viola- 
tion of  said  Alaska  Bone  Dry  Law,  which  is  an  "Act 
to  prohibit  the  Manufacture  and  Sale  of  Alcoholic 
Liquors  in  the  Territory  of  Alaska,  and  for  other 
purposes,"  enacted  by  the  Congress  of  the  United 
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States  and  aproved  February  14th,  1917;  and  said 
defendant  Harry  Mabry,  having  filed  with  the  Clerk 
of  the  District  Court  for  the  First  Division,  Terri- 
tory of  Alaska,  at  Juneau,  Alaska,  a  transcript  of 
the  papers  and  records  of  the  said  trial  in  the  said 
Commissioner's  Court  for  the  said  Sitka  Precinct, 
according  to  law;  and  the  defendant  Harry  Mabry 
having  served  notice  of  appeal  upon  the  plaintiff 
herein  in  said  cause,  and  having  filed  the  original  of 
said  notice,  with  the  proof  of  service  endorsed 
thereon,  with  the  United  States  Commissioner  for 
Sitka  Precinct  aforesaid: 

NOW,  THEBEFORE,  Harry  Mabry,  defendant, 
aiid  Emery  Valentine,  of  Juneau,  Alaska,  do  hereby 
Undertake  that  said  Harry  Mabry  shall  pay  all 
costs  and  disbursements  that  may  be  awarded  against 
him  on  the  appeal  of  the  above-entitled  cause. 

EMERY  VALENTINE. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

I,  Emery  Valentine,  being  first  duly  sworn,  de- 
pose and  say  that  I  am  a  citizen  of  the  United 
States  of  America,  and  a  resident  of  the  Territory 
of  Alaska,  and  that  I  am  not  a  counsellor  or  attor- 
ney marshal,  clerk  of  any  court,  or  other  officer  of 
any  court;  that  I  am  worth  the  sum  of  one  thousand 
dollars  over  and  above  all  just  debts  and  liabilities 
and  all  property  exempt  from  execution. 

[Seal]  EMERY  VALENTINE. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  March,  1922. 

J.  W.  KEHOE. 
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Approved  as  to  the  Sufficiency  of  Bond. 


Judge,  District  Court. 
Receipt  of  true  copy  acknowledged  this  14th  day 
of  March,  1922. 

LESTER  0.  GORE, 

Asst.  U.  S.  Atty. 

Filed  in  the  District  Court,  District  of  Alaska, 
Eirst  Division.  Mar.  14,  1922.  John  H.  Dunn, 
Clerk.     By  L.  E.  Spray,  Deputy.     [28] 


[Caption  and  Title.] 

Order  Denying  Motion  for  Permission  to  File  Addi- 
tional Bond  for  Costs  and  Disbursements. 

This  cause  having  come  on  to  be  heard  on  motion 
of  J.  W.  Kehoe,  attorney  for  the  defendant  herein, 
for  permission  to  file  an  additional  bond  for  costs 
and  disbursements  that  might  be  incurred  in  the 
appeal  of  this  cause  in  the  above-entitled  court,  and 
the  bond  having  been  presented  to  the  court  on  the 
14th  day  of  December,  1922,  and  the  Court  having 
read  and  considered  the  motion  aforesaid — 

IT  IS  ORDERED  that  the  motion  of  defendant 
to  file  an  additional  bond  for  costs  and  disburse- 
ments aforesaid,  be  and  the  same  is  hereby  denied 
as  of  the  date  of  March  14th,  1922,  and  an  excep- 
tion is  hereby  allowed  the  defendant. 

Dated  this  16th  day  of  March,  1922. 

THOS.  M.  REED, 
Judge,  District  Court. 
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Service  of  a  true  copy  of  the  foregoing  order  is 
hereby  acknowledged. 

A.  a.  SHOUP, 
U.  S.  Attorney. 
Entered  Court  Journal  No.  I,  page  183. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Mar.  16,  1922.  John  H.  Dunn, 
Clerk.    By  W.  B.  King,  Deputy.     [29] 


[Caption  and  Title.] 

No.  1536— B. 

Order   Dismissing  Appeal   and   Affirming  Justice 
Court  Judgment. 

The  within  matter  coming  on  for  hearing  on  the 
11th  day  of  March,  1922,  on  the  motion  of  the  United 
States  Attorney  to  dismiss  the  appeal  taken  in  said 
cause  from  the  United  States  Commissioner's  Court 
for  Sitka  Precinct,  Territory  of  Alaska,  to  the 
District  Court  for  the  District  of  Alaska,  Division 
No.  1,  at  Juneau,  for  the  reason  that  no  undertak- 
ing for  costs  and  disbursements  had  been  filed  by 
the  defendant  as  required  by  law,  and  the  United 
States  appearing  by  H.  D.  Stabler,  Special  Assist- 
ant United  States  Attorney,  and  the  appellant  ap- 
pearing by  Wickersham  and  Kehoe,  his  attorneys  of 
record,  and  it  appearing  to  the  Court  that  the  un- 
dertaking for  costs  and  disbursements  that  may  be 
awarded  against  the  appellant  on  the  appeal  has 
not  been  made  and  filed  in  said  appeal  as  required 
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by  law,  and  it  appearing,  therefore,  that  this  Court 
has  not  jurisdiction  to  hear  said  cause  de  novo  on 
the  appeal,  therefore,  it  is  OEDERED  AND  AD- 
JUDGED that  appellant's  said  appeal  be,  and  the 
same  hereby  is,  dismissed;  and  it  is  further  OR- 
DERED AND  ADJUDGED  that  the  judgment 
heretofore  had  in  said  cause  in  the  United  States 
Commissioner's  Court  for  Sitka  Precinct,  on  the 
9th  day  of  January,  1922,  to  wit,  that  the  defend- 
ant serve  three  months'  confinement  in  the  jail  at 
Juneau,  Alaska,  and  to  pay  a  fine  of  $600.00  and  the 
costs  of  the  action  be,  and  the  same  hereby  is,  af- 
firmed; and  it  is  further  ORDERED  AND  AD- 
JUDGED that  the  said  appellant  pay  the  costs  and 
disbursements  of  the  said  appeal.  To  which  order 
the  defendants  by  his  attorneys  excepted  and  ex- 
ception allowed. 

Done  in  open  court,  this  16th  day  of  March,  1922. 

THOS.  M.  REED, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
Eirst  Division.  Mar.  16,  1922.  John  H.  Dunn, 
Clerk.     By  W.  B.  King,  Deputy.     [30] 

Entered  Court  Journal  No.  I,  page  182. 


[Caption  and  Title.] 

No.  1536— B. 

Order  for  Bench-Warrant. 
The  appeal  of  the  above-named  defendant  having 
been  this  day  dismissed,  and  the  judgment  rendered 
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against  said  defendant  in  the  United  States  Com- 
missioner's Court,  at  Sitka,  Alaska,  on  the  9th  day 
of  January,  1922,  having  been  affirmed,  and  said 
defendant  not  appearing,  it  is  ORDERED  that  a 
bench-warrant  be  issued  upon  the  application  of  the 
United  States  Attorney,  directing  the  United  States 
Marshal  to  take  said  defendant  into  his  custody. 

Dated  at  Juneau,  Alaska,  this  16th  day  of  March, 
1922. 

THOS.  M.  REED, 
Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Mar.  16,  1922.  John  H.  Dunn,. 
Clerk.     By  W.  B.  King,  Deputy. 

Entered  Court  Journal  No.  I,  page  183.     [31] 


Certifica.te. 

United  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

I,  the  undersigned.  Clerk  of  the  District  Court 
for  the  District  of  Alaska,  Division  No.  One,  do 
hereby  certify  that  the  hereto  attached  is  a  full, 
true  and  correct  copy  of  the  original  transcript  on 
appeal  from  the  United  States  Commissioner's 
Court  at  Sitka,  Alaska,  with  all  records  and  papers 
filed  in  the  District  Court  for  the  District  of  Alaska, 
Division  No.  1,  in  Cause  No.  1536 — B,  United  States 
of  America  vs.  Harry  Mabry,  on  file  and  of  record 
in  my  office,  at  this  date. 
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IN  TESTIMONY  WHEREOF,  I  have  hereto 
subscribed  my  name  and  affixed  the  seal  of  said 
court  at  Juneau,  Alaska,  this  24th  day  of  March, 
1922. 

[Seal]  JOHN  H.  DUNN, 

Clerk. 
By  L.  E.  Spray, 
Deputy. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Mar.  25,  1922.  John  H.  Dunn, 
Clerk.     By  L.  E.  Spray,  Deputy. 

Service  is  admitted  this  25th  day  of  March,  1922, 
of  a  copy  of  the  within  record  and  files,  certified 
by  J.  W.  Kehoe,  attorney  for  petitioner. 

GEO.  D.  BEAUMONT, 
U.  S.  Marshal.     [32] 


[Caption  and  Title.] 

No.  2169-A. 

Order  G-ranting  Writ  of  Habeas  Corpus. 
Upon  reading  and  filing  the  petition  of  Harry 
Mabry,  the  above-named  plaintiff,  duly  signed  and 
verified  by  him,  whereby  it  appears  that  said  Harry 
Mabry  is  illegally  imprisoned  and  restrained  of  his 
liberty  by  George  D.  Beaumont,  United  States  Mar- 
shal for  the  territory  of  Alaska,  First  Division,  at  the 
Federal  Jail  in  the  United  States  Courthouse,  in  the 
city  of  Juneau,  Alaska,  and  stating  wherein  the 
illegality  consists,  from  which  it  appears  to  me  that 
a  writ  of  habeas  corpus  ought  to  issue : 
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IT  IS  ORDERED  that  a  writ  of  habeas  corpus 
issue  out  of  and  under  the  seal  of  the  said  District 
Court  for  the  territory  of  Alaska,  First  Division^ 
Juneau,  directed  to  the  said  Georg-e  D.  Beaumont, 
United  States  Marshal,  as  aforesaid,  commanding 
him  to  have  the  body  of  the  said  Harry  Mabry 
before  me  in  the  courtroom  of  the  said  Court,  in 
the  said  courthouse  at  Juneau,  Alaska,  on  the  28th 
day  of  March,  1922,  at  10  o'clock  A.  M.  of  that  day, 
to  do  and  receive  what  shall  then  and  there  be 
considered  and  adjudged  concerning  the  said  Harry 
Mabry,  together  with  the  time  and  cause  of  his 
detention,  and  that  he  have  then  and  there  the  said 
Writ. 

Done  at  the  courthouse,  at  Juneau,  this  25th  day 
of  March,  1922. 

THOS.  M.  REED, 
Judge  of  the  Said  District  Court. 

Filed  in  the  District  Court  District  of  Alaska, 
First  Division.  Mar.  25,  1922.  John  H.  Dunn, 
Clerk.     By ,  Deputy. 

Entered  Court  Journal  No.  R,  page  119.     [33] 


[Caption  and  Title.] 

No.  2169-A. 
Writ  of  Habeas  Corpus. 
The  United  States  of  America. 
To  Greorge  D.  Beaumont,  United   States  Marshal, 
First  Division,  Alaska,  Juneau. 
WE  DO  HEREBY  COMMAND  YOU  that  you 
have  and  produce  the  body  of  Harry  Mabry,  the 
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plaintiff  and  petitioner  herein,  now  imprisoned  and 
restrained  by  you  as  such  United  States  Marshal 
by  whatsoever  name  he  may  be  charged  or  called, 
and  certify  and  return  therewith  the  time  and 
cause  of  his  imprisonment  or  restraint  before  the 
Honorable  Thos.  M.  Reed,  Judge  of  the  District 
Court  for  the  Territory  of  Alaska,  First  Division, 
at  the  courtroom  of  said  Court  in  the  United  States 
courthouse  at  Juneau,  Alaska,  on  the  2,8th  day  of 
March,  1922,  at  the  hour  of  10  o'clock  A.  M.,  of  that 
day,  to  do  and  receive  what  shall  then  and  there  be 
adjudged  and  considered  concerning  him,  the  said 
Harry  Mabry. 

AND  HAVE  YOU  THEN  AND  THERE  THIS 
WRIT. 

WITNESS  the  Honorable  THOS.  M.  REED, 
Judge  of  the  District  Court  for  the  Territory  of 
Alaska,  First  Division,  Juneau,  at  the  courtroom  of 
said  court  in  said  Juneau,  Alaska,  this  25th  day 
of  March,  1922. 

ATTEST  my  hand  and  seal  of  said  District 
Court,  the  day  and  year  last  above  written. 

[Seal]  JOHN  H.  DUNN, 

Clerk  District  Court  for  the  Territory  of  Alaska, 
First  Division  at  Juneau,  Alaska.     [34] 


[Caption  and  Title.] 

Return  to  Writ  of  Habeas  Corpus. 
In  obedience  to  the  within  writ,   I  certify  and 
return  to   the  District   Court   for  the  District  of 
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Alaska,  Division  Number  One,  that  before  the 
coming  of  said  writ  to  me,  to  wit,  on  the  9th  day  of 
January,  1922,  at  Sitka,  Alaska,  pursuant  to  the 
judgment  made  and  entered  in  the  United  States 
Commissioner's,  Ex-officio  Justice  of  the  Peace, 
Court  at  Sitka,  Alaska,  a  copy  of  which  judgment 
is  hereto  annexed,  I  committed  the  within-named 
petitioner,  Harry  Mabry,  to  the  United  States  Jail, 
at  Sitka,  Alaska,  that  thereafter,  to  wit,  on  the  14th 
day  of  January,  1922,  I  discharged  said  Harry 
Mabry  from  custody  in  obedience  to  order  of  R. 
W.  DeArmond,  Commissioner  and  Ex-officio  Justice 
of  the  Peace  in  and  for  the  Precinct  of  Sitka,  Dis- 
trict of  Alaska,  Division  No.  1,  pending  an  appeal 
from  said  judgment,  a  copy  of  which  order  is  here- 
to attached,  and  thereafter,  to  wit,  on  the  24th  day 
of  March,  1922,  pursuant  to  an  order  made  by  this 
Honorable  Court  dismissing  said  appeal  and  affirm- 
ing said  Justice  Court  judgment,  dated  the  16th 
day  of  March,  1922,  a  copy  of  which  is  hereto  at- 
tached, the  said  Harry  Mabry  voluntarily  surren- 
dered himself  into  my  custody  in  execution  of  said 
Justice  Court  Judgment  and  order  dismissing  said 
appeal,  and  I  thereupon  committed  said  Harry 
Mabry  to  the  United  States  jail  at  Juneau,  Alaska, 
where  he  has  since  been  confined;  to  all  of  which 
I  hereby  certify  and  have  here  with  me  the  body  of 
said  Harry  Mabry,  as  by  the  said  writ  commanded. 
Dated  at  Juneau,  Alaska,  this  28th  day  of  March, 

1922. 

GEO.  D.  BEAUMONT, 

United  States  Marshal.     [35] 
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COPY. 

[Caption  and  Title.] 

ORDER     DISMISSING     APPEAL     AND     AF- 
FIRMING JUSTICE  COURT  JUDGMENT. 

The  within  matter  coming  on  for  hearing  on  the 
11th  day  of  March,  1922,  on  the  motion  of  the 
United  States  Attorney  to  dismiss  the  appeal  taken 
in  said  cause  from  the  United  States  Commissioner's 
Court  for  Sitka  Precinct,  Territory  of  Alaska,  to 
the  District  Court  for  the  District  of  Alaska,  Divi- 
sion No.  1,  at  Juneau,  for  the  reason  that  no  under- 
taking for  costs  and  disbursements  had  been  filed 
by  the  defendant  as  required  by  law,  and  the  United 
States  appearing  by  H.  D.  Stabler,  Special  Assist- 
ant United  States  Attorney,  and  the  appellant  ap- 
pearing by  Wickersham  and  Kehoe,  his  attorneys  of 
record,  and  it  appearing  to  the  Court  that  the  un- 
dertaking for  costs  and  disbursements  that  may  be 
awarded  against  the  appellant  on  the  appeal  has  not 
been  made  and  filed  in  said  appeal  as  required  by 
law,  and  it  appearing  therefore  that  this  court  has 
not  jurisdiction  to  hear  said  cause  de  novo  on  the 
appeal,  therefore,  it  is  ORDERED  AND  AD- 
JUDGED that  appellant's  said  appeal  be,  and  the 
same  hereby  is,  dismissed;  and  it  is  further  OR- 
DERED AND  ADJUDGED  that  the  judgment 
heretofore  had  in  such  cause  in  the  United  States 
Commissioner's  Court  for  Sitka  Precinct,  on  the 
9th  day  of  January,  1922,  to  wit,  that  the  defendant 
serve  three  months'  confinement  in  the  jail  at  Ju- 
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neau,  Alaska,  and  to  pay  a  fine  of  $600.00,  and  the 
costs  of  the  action  be,  and  the  same  hereby  is,  af- 
firmed; and  it  is  further  ORDERED  AND  AD- 
JUDGED that  the  said  appellant  pay  the  costs  and 
disbursements  of  the  said  appeal.  To  which  order 
the  defendant  by  his  attorneys  except  and  exception 
allowed. 

Done  in  open  court,  this  16th  day  of  March,  1922. 

THOS.  M.  REED, 
Judge. 

I  certify  the  foregoing  is  a  full,  and  true  copy  of 
certified  copy  of  the  original  thereof  delivered  to 
me  by  the  clerk  of  the  above-entitled  court. 

GEO.  D.  BEAUMONT, 

U.   S.  Marshal.     [36] 

(COPY.) 

[Caption  and  Title.] 

JUDGMENT. 

Violation  of  Alaska  Bone  Dry  Law — Pub.  No.  308. 
On  the  9th  day  of  January,  1922,  the  above-named 
Harry  Mabry  having  been  brought  before  me,  R. 
W.  DeArmond,  a  U.  S.  Commissioner  and  Ex-of- 
ficio  Justice  of  the  Peace  at  Sitka,  Alaska,  in  a 
criminal  action  for  the  crime  of  violating  the 
Alaska  Bone  Dry  Law  and  the  said  Harry  Mabry 
having  pleaded  not  guilty  and  been  duly  tried  by 
jury  trial  and  upon  such  trial  Harry  Mabry  hav- 
ing been  duly  convicted,  I  have  adjudged  that  he 
be  imprisoned  in  the  jail  at  Sitka  for  four  months 
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and  that  he  pay  the  costs  of  the  action  taxed  at 
Mnety-three  and  55/100  Dollars,  and  that  he  pay 
a  fine  of  Six  Hundred  Dollars,  and  be  imprisoned 
in  such  jail  until  such  fine  and  costs  be  paid,  not 
exceeding  three  hundred  days. 

In  Witness  Whereof  I  have  set  my  hand  at  Sitka, 
Alaska,  this  9th  day  of  January,  1922. 

[Seal]  E.  W.  DeARMOND, 

U.   S.  Commissioner  and  Ex-officio  Justice  of  the 
Peace. 

A  true  copy  of  the  original  entry  of  judgment. 

[Endorsed] :  United  States  of  America,  District 
of  Alaska, — ss. 

I  certify  that  I  received  the  within  commitment 
on  the  9th  day  of  January,  1922,  and  executed  the 
same  on  the  9th  day  of  January,  1922,  by  delivering 
the  within-named  defendant  to  the  jailer  of  the  U.  S. 
jail,  at  Sitka,  Alaska. 

GEO.  D.  BEAUMONT, 

U.   S.   Marshal. 
By  S.   G.  Thomas, 
Deputy  U.  S.  Marshal. 

I  certify  the  foregoing  is  a  full,  and  true  copy  of 
a  certified  copy  of  the  original  thereof  delivered 
to  me  by  R.  W.  DeArmond,  Commissioner  for  the 
Sitka  Precinct,  Dist.  of  Alaska. 

GEO.  D.  BEAUMONT, 

U.  S.  Marshal.     [37] 
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Order  Releasing  Defendant  from  Custody. 

In    the    United    States    Commissioner's    Ex-officio 
Justice  Court,  Sitka  Precinct,  Judicial  Division 
Number  One,  Territory  of  Alaska. 
To  the  United  States  Marshal,  First  Judicial  Divi- 
sion, Territory  of  Alaska. 
Harry  Mabry,  who  is  detained  by  you  in  execu- 
tion of  a  judgment  whereby  he  is   condemned  to 
serve  an  imprisonment  in  the  Juneau  Jail  for  a 
period  of  four  months  and  that  he  pay  the  costs 
of  this   action  taxed  at   Ninety-three   and   55/100 
($93.55)    Dollars,   and  that  he  pay  a  fine  of   Six 
Hundred   ($600.00)   Dollars,  and  be  imprisoned  in 
such  jail  until  such  fine  and  costs  be  paid,  not  ex- 
ceeding three  hundred  days,  having  appealed  from 
said  judgment  and  given  sufficient  bail  to  abide  and 
perform  the  judgment  of  the  Appellate  Court,  you 
are  commanded  forthwith  to  discharge  him  from 
your  custody. 

January  14,  1922. 

[Seal]  R.  W.  DeARMOND, 

United   States   Commissioner  Ex-officio   Justice   of 
the     Peace,     Sitka,     Precinct,     Territory     of 
Alaska. 

I  certify  the  foregoing  is  a  full,  true  and  correct 
copy  of  the  original  thereof. 

GEO.  D.  BEAUMONT, 
U.  S.  Marshal. 

Filed  in  the  District  Court  District  of  Alaska, 
First  Division,  Mar.  29,  1922.  J.  H.  Dunn,  Clerk. 
By ,  Deputy.     [38] 
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[Caption  and  Title.] 

2169— A, 

Order  Discharging  Writ  of  Habeas  Corpus. 

This  day  came  the  petitioner,  Harry  Mabry,  in 
person    and    by    his    attorneys,    Wickersham    and 
Kehow,   and   also   the   said   George   D.   Beaumont, 
United  States  Marshal,  defendant,  in  person  and 
represented  by  the  United  States  Attorney,  Arthur 
G.  Shoup,  and  H.  D.  Stabler,  his  assistant,  and  this 
cause  having  been  fully  heard  on  the  petition  for 
the  writ  of  habeas  corpus,  and  upon  said  writ,  and 
the  return  of  the  said  Marshal  thereto,  and  upon  the 
evidence  introduced,   and  the   court  having  heard 
the  arguments  of  counsel  for  the  parties,  and  being 
fully  advised  in  the  premises,  doth  find  and  adjudge 
that  the  petitioner,  Harry  Mabry,  is  legally  and 
rightfully  held  in  custody  by  virtue  of  the  judgment 
of  conviction  aforesaid  by  said  R.  W.  DeArmond, 
as    United    States    Commissioner    and    Ex-Officio 
Justice  of  the  Peace,  in  and  for  the  Sitka  precinct, 
first  division,   Alaska,   which  judgment  was  made 
and  entered  by  the  said  justice  in  the  said  criminal 
action  of  the  United  States  vs,  Harry  Mabry,  on  the 
9th  day  of  January  1922,  then  pending  in  that  said 
Justice's  Court  in  said  precinct,  and  is  fully  set  out 
in  the  petition  of  the  petitioner  for  habeas  corpus 
in  this  case,  which  said  judgment  of  conviction  so 
made  and  entered  in  said  Justice's  Court  was  af- 
firmed by  the  order  of  this  Court  on  the  16'th  day  of 
March,  1922.  dismissing  the  attempted  appeal  of  this 
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petitioner  from  said  judgment  in  said  Justice's 
Court,  and  which  said  order  of  affirmance  so  made 
on  the  16th  day  of  March,  1922,  by  this  [39] 
Court  is  set  out  in  full  in  the  said  petition  of 
Harry  Mabry  in  his  said  petition  herein  for  the  writ 
of  habeas  corpus  in  this  case;  and  which  two  said 
judgments  are  the  same  as  those  set  out  in  the  return 
of  the  said  Marshal  as  his  warrant  and  authority  for 
holding  and  imprisoning  the  said  Harry  Mabry,, 
the  petitioner  and  plaintiff  in  this  case: 

It  is  ORDERED  and  adjudged  that  the  said 
Harry  Mabry  be,  and  he  is  hereby,  remanded  to  the 
custody  of  the  said  George  D.  Beaumont,  United 
States  Marshal,  aforesaid  and  that  the  said  Marshal, 
hold  and  imprison  the  said  Harry  Mabry  in  the  jail 
as  aforesaid,  as  provided  and  commanded  by  the 
said  judgment  of  the  said  justice  of  the  peace  and  as 
affirmed  by  the  said  judgment  of  this  Court  so 
made  and  entered  of  record  herein  on  the  said  16th 
day  of  March,  1922,  as  said  judgments  are  set  out 
and  described  in  the  return  of  the  said  Marshal  in 
this  case. 

To  all  of  which  the  petitioner  and  plaintiff  in  this 
case  hereby  excepts  and  said  exception  is  allowed 
and  noted  herein. 

Done  in  open  court  this  3d  day  of  April,  1922. 

THOS.  M.  REED, 
District  Judge. 

Filed  in  the  District  Court  District  of  Alaska, 
Eirst  Division.  Apr.  3,  1922.  J.  H.  Dunn,  Clerk. 
By ,  Deputy. 

Entered  Court  Journal  No.  R,  page  130.     [40] 
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[Caption  and  Title.] 

Bill  of  Exceptions. 
BE  IT  REMEMBERED,  that  on  the  28th  day 
of  March,  1922,  being  the  time  set  for  the  return  of 
the  writ  of  habeas  corpus  issued  by  this  court  in 
this  cause,  the  petitioner,  Harry  Mabry,  appeared 
in  court  in  the  custody  of  George  D.  Beaumont, 
the  United  States  Marshal  of  this  division,  the  de- 
fendant in  this  action,  and  thereupon  the  said  de- 
fendant filed  his  Return  to  the  writ  of  habeas  cor- 
pus issued  in  this  case,  which  return  on  being  read 
by  the  attorney  for  the  said  petitioner  was  excepted 
to  by  him  for  said  petitioner  and  an  oral  denial  was 
made  to  so  much  thereof  as  alleged  that  the  peti- 
tioner voluntarily  surrendered  himself  into  the 
custody  of  the  said  marshal  and  voluntarily  yielded 
to  the  restraint  and  imprisonment  complained  of  in 
the  petition  herein  for  the  writ,  and  thereupon  the 
judge  of  this  court  asked  if  petitioner  desired  to 
offer  any  testimony  in  denial  thereof,  and  where- 
upon counsel  for  the  petitioner  asked  leave  of  the 
Court  to  introduce  testimony  in  denial  thereof, 
and  leave  of  the  Court  being  had  called  George  D. 
Beaumont  and  Harry  Mabry  as  witnesses  who  be- 
ing first  duly  sworn  gave  the  following  testimony, 

to  wit: 

James  Wickersham  appeared  for  plaintiff.  A. 
G.  Shoup,  U.  S.  Attorney  and  H.  D.  Stabler, 
Special  Asst.  U.  S.  Attorney,  appeared  for  defend- 
ant. 
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And  thereupon  the  plaintiff,  to  maintain  the 
issues  on  his  part,  introduced  the  following  evi- 
dence, to  wit:     [41] 

Testimony  of  George  D.  Beaumont,  for  Plaintiff. 

GEORGE  D.  BEAUMONT,  called  as  a  witness 
on  behalf  of  the  plaintiff,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination  by  Mr.  WICKERSHAM. 

Q.  State  your  name  and  official  position. 

A.  George  D.  Beaumont,  United  States  Marshal. 

Q.  First  Division,  Territory  of  Alaska? 

A.  First  Division,  Territory  of  Alaska. 

Q.  In  this  return,  in  the  case  of  Mabry  against 
Beaumont,  habeas  corpus,  in  your  return  to  the 
writ  of  habeas  corpus,  I  notice  that  you  state  that 
"the  said  Harry  Mabry  voluntarily  surrendered 
himself  into  my  custody,  in  execution  of  said 
Justice  Court  judgment  and  order  dismissing  said 
appeal."  I  wish  you  would  state  what  occurred 
in  relation  to  his  first  incarceration. 

Mr.  SHOUP.— If  the  Court  please,  I  object  to 
that  as  irrelevant  and  immaterial,  and  on  the 
ground  that  it  is  on  the  second  incarceration. 

The  COURT.— Objection  sustained. 

Mr.  WICKERSHAM.— Well,  that's  merely  pre- 
liminary. 

The  COURT.— Well,  the  only  question  at  issue  is 
whether  he  voluntarily  surrendered  himself. 

Mr.  WICKERSHAM.— Yes,  but  I  wanted  to 
show  all  the  circumstances. 
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The  COURT. — I  don't  care  about  going  into  all 
the  circumstances. 

Mr.  WICKER  SHAM.— I  note  an  exception. 

Q.  You  had  Mabry  in  your  possession  here  under 
a  warrant,  but  you  say  in  here  that  he  was  dis- 
charged upon  giving  an  appeal  bond? 

A.  Yes,  sir. 

Q.  He  was  taken  into  your  custody  again  the 
second  time? 

A.  He  came  up  to  my  office. 

Q.  Who  came  with  him? 

A.  He  came  into  the  office  alone. 

Q.  Do  you  know  whether  or  not  he  had  been 
sent  for?     [42] 

A,  He  had  not. 

Q.  Do  you  know  whether  or  not  your  man  was 
out  looking  for  him? 

A.  Well,  I  sent  Mr.  Thomas — told  Thomas  that 
if  he  said  Mabry  to  tell  him  to  come  up. 

Q.  Do  you  know  that  Mr.  Thomas  was  in  my 
office  looking  for  him?        A.  No,  I  do  not. 

Q.  Do  you  know  that  he  went  from  there  down 
to  the  hotel,  looking  for  him?        A.  No,  I  don't. 

Q.  You  don't  know  anything  about  that? 

A.  He  made  no  report  to  me.  I  just  told  him. 
I  asked  him  if  he  saw  Mabry  come  over  on  the 
boat,  and  he  said  he  did.  "Well,"  I  said,  "where 
is  he"?  and  he  said,  "I  don't  know.  He's  in  town." 
I  said,  "If  you  see  him,  you  better  tell  him  to  come 
up  here."  And  the  next  I  knew  Mabry  came  into 
my  office  and  I  said,  "Are  you  ready  to  go  down- 
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(Testimony  of  George  D.  Beaumont.) 
stairs"?  and  he  said,  ''I  am."     So  I  put  him  down- 
stairs. 

Q.  You  had  then,  process  for  his  incarceration, 
according  to  your  report?        A.  Yes,  sir. 

Q.  And  had  a  man  out  looking  for  him? 

A.  No,  sir;  not  looking  for  him. 

Q.  Thomas  was  out  looking  for  him? 

A.  I  don't  know;  I  couldn't  say  as  to  that.  I 
told  Thomas,  "If  you  see  him,  tell  him  he  better 
come  up." 

Q.  When  was  that? 

A.  That  was  the  morning  Mabry  came  in. 

Q.  How  long  before  Mabry  came  in? 

A.  Oh,  probably  an  hour. 

Q.  But  he  is  being  held  now  under  the  original 
writ  according  to  your  report  and  the  order  of  the 
Court  dismissing  the  case?        A.  Yes,  sir. 

Q.  That's  all  you  know  about  that  particular 
matter?        A.  That's  all  that  I  know? 

Mr.  WICKER  SHAM.— That's  all. 

Mr.  SHOUP. — No  cross-examination.     [43] 

Testimony  of  Harry  Mabry,  in  His  Own  Behalf. 

HARRY  MABRY,  the  plaintiff  herein,  called  as 
a  witness  on  his  own  behalf,  was  examined  and  testi- 
fied as  follows: 

Direct    Examination    by    Judge    WICKER  SHAM. 

Q.  On  the  morning  of  the  24th  of  this  month — I 
think  it  was  last  Friday — did  you  come  into  my 
office?        A.  Yes,  sir. 

Q.  What  did  you  learn  with  respect  to  some  of 
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the   marshals   looking   for   you?    How   soon   after 

that? 

A.  Well,  I  went  back  to  the  Alaskan  Hotel — 

Q.   (Interposing)  Yes. 

A.  And  Mr.  Thomas  came  in  and  told  me  that  I 
was  wanted  at  the  marshal's  office. 

Q.  And  what  did  you  do  thereupon? 

J.X.  I  called  you  up  and  told  you  that  "they 
are  here,  after  me  now."  In  fact,  you  told  me  if 
the  marshal  come  around  to  pick  me  up  for  me  to 
call  you  up,  which  I  did  from  the  Alaskan  Hotel. 

Q.  Who  is  the  Mr.  Thomas  that  told  you  that  the 
marshal  wanted  you? 

A.  He's  the  marshal  from  Sitka. 

Q.  He  is  the  marshal  from  where? 

A.  From  Sitka. 

Q.  He  is  the  United  States  Deputy  Marshal  from 
Sitka,  Alaska?        A.  Yes,  sir. 

Q.  Where  did  he  meet  you  in  the  hotel? 

A.  In  the  hotel  lobby. 

Q.  Now,  just  relate  all  that  was  said. 

A.  He  just  come  up  to  me  and  told  me  that  I 
was  wanted  at  the  marshal's  office,  and  I  asked 
him  if  I  should  go  up  right  away  and  he  said, 
"Yes,"  that  I  should  go  with  him. 

Q.  Do  what? 

A.  He  said  that  I  should  come  along  with  him. 
[44] 

Q.  And  did  you  ? 

A.  Yes,  but  I  called  you  up,  and  there  was  a  man 
behind  the  desk  that  heard  me  also. 
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Q.  How  far  did  you  come  with  Mm? 

A.  He  just  went  to  the  courthouse  with  me. 

Q.  Did  you  know  who  he  was?        A.  Yes,  sir. 

Q.  How  long  have  you  known  Thomas'? 

A.  Well,  I  have  known  him,  oh,  a  couple  of  years. 
I  knew  him  before  he  went  into  office. 

Q.  He  is  the  marshal  who  has  been  over  at  Sitka? 

A.  Yes. 

Q.  What  did  he  have  for  arresting  you  in  the 
first  place? 

A.  In  Sitka  he  had  a  warrant — I  suppose  he  did. 

Q.  Did  he  exhibit  any  papers  to  you  here  the 
other  day  when  he  re-arrested  you?        A.  No. 

Q.  Why  did  you  come  with  him? 

A.  He  was  the  marshal.  I  supposed  he  had  a 
right  to  take  me. 

Q.  And  you  came  with  him  for  that  reason? 

A.  Yes,  sir. 

Q.  Where  did  you  come  to? 

A.  Came  to  the  marshal's  office,  downstairs. 

Q.  And  went  in.     I  think  that  is  sufficient. 

Judge  WICKERSHAM.— That's  aU. 

Petitioner  rested.     No  other  testimony.     [45] 


[Caption  and  Title.] 

No.  2169— A. 

Certificate  of  Official  Reporter. 
I  hereby  certify  that  I  am  the  official  reporter  for 
the  United  States  District  Court,  First  Division  of 
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Alaska;  that  I  reported  the  testimony  given  at  the 
trial  of  the  above-entitled  cause,  and  that  the  fore- 
going is  a  full,  true  and  correct  transcript  of  all 
evidence  given  and  proceedings  had  at  said  hearing. 

Dated  this  third  day  of  April,  1922. 

G.  W.  FOLTA, 
U.  S.  Court  Reporter.     [46] 

Whereupon  after  hearing  the  said  witnesses  and 
their  testimony  aforesaid,  and  after  also  hearing 
the  arguments  of  counsel  on  the  issues  presented 
by  the  petition  for  the  writ,  and  the  writ,  and  the 
return  so  made  thereto  by  the  marshal,  and  being 
fully  advised  on  all  the  facts  in  the  case,  took  the 
matter  under  advisement  until  the  3d  day  of  April, 
1922,  at  which  time  he  will  render  his  opinion  in 
this  case  and  render  judgment  therein. 

The  above  bill  of  exceptions  being  true  and  cor- 
rect, is  now  allowed,  settled  and  signed,  and  I  do 
hereby  certify  that  the  foregoing  and  included 
testimony  of  the  witnesses  George  D.  Beaumont  and 
Harry  Mabry  is  the  only  and  all  the  testimony  of- 
fered and  taken  and  heard  by  the  Court  in  this  case^ 
on  the  trial  of  any  of  the  issues  therein. 

Settled,  allowed  and  signed  in  open  court  on  this 
the  3d  day  of  April,  1922. 

THOS.  M.  REED, 
District  Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  3,  1922.  J.  H.  Dunn,  Clerk. 
By ,  Deputy.     [47] 
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[Caption  and  Title.] 

No.  2169— A. 

Memorandum    Opinion   on   Petition   for   Writ   of 
Habeas  Corpus. 

Messrs.  WICKERSHAM  &  KEHOE,  for  Plaintiff. 
United  States  Attorney  A.  G.  SHOUP  and  Assist- 
ant United  States  Attorney  H.  D.  STABLER, 
for  Defendant. 
The  petitioner,  Harry  Mabry,  was  convicted  be- 
fore the  Commissioner  and  Ex-officio  Justice  of  the 
Peace  on  January  9,  1922,  on  a  complaint  made  by 
H.  D.  Stabler,  Assistant  United  States  Attorney, 
for  having,  on  December  1,  1921,  in  his  possession, 
intoxicating  liquors,  and  a  judgment  was  entered 
thereon  by  the  justice  on  the  same  date.  The  peti- 
tioner thereafter,  on  January  14,  1922,  served  and 
filed  a  notice  of  appeal  from  said  judgment  so  given, 
but  failed  to  file,  within  the  thirty  days  allowed  by 
the  statute,  an  undertaking  for  costs  and  disburse- 
ments on  the  appeal,  as  required  by  Sees.  2551  and 
2552,  Compiled  Laws  of  Alaska.  On  March  16, 
1922,  because  of  such  failure,  on  motion  of  the 
United  States  Attorney,  the  appeal  of  petitioner 
was  dismissed  and,  in  compliance  with  Sec.  2559, 
Compiled  Laws  of  Alaska,  the  judgment  of  the 
justice  was  affirmed  by  this  Court  and  the  petitioner 
committed  to  the  custody  of  the  United  States 
Marshal,  in  accordance  with  the  original  judgment 
of  the  justice.     The  petitioner,  on  March  25,  1922, 
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filed  his  petition  for  a  writ  of  habeas  corpus,  praying 
that  he  be  discharged  from  custody,  on  the  ground 
that  he  was  illegality  restrained  of  his  liberty  by  the 
United  States  Marshal.  Upon  presentation  of  the 
petition,  a  writ  was  issued,  returnable  [48]  March 
28th,  on  which  date  the  defendant,  George  D.  Beau- 
mont, United  States  Marshal,  produced  the  prisoner 
into  court  and  submitted  his  return. 

The  petitioner  alleges  that  he  has  not  been  com- 
mitted, and  is  not  detained,  by  virtue  of  any 
judgment,  decree,  final  order  or  process  issued  by  a 
court  or  Judge  of  the  United  States  in  a  case  where 
such  courts  or  Judges  have  jurisdiction,  or  by  virtue 
of  the  final  judgment  or  decree  of  a  competent  tri- 
bunal having  jurisdiction,  and  is  not  imprisoned 
or  restrained  by  virtue  of  any  order  or  judgment 
specified  in  Sec.  1339,  Compiled  Laws  of  Alaska; 
that  is  to  say,  by  virtue  of  a  legal  judgment  of  a 
competent  tribunal  of  criminal  or  civil  jurisdic- 
tion, or  of  an  execution  regularly  or  lawfully  issued 
thereupon. 

The  petition  thereafter  states,  as  required  by 
Section  1410,  Compiled  laws  of  Alaska,  the  cause 
and  pretence  of  the  restraint,  to  the  effect  that  the 
petitioner  was  complained  of  by  one  H.  D.  Stabler, 
before  R.  W.  DeArmond,  Commissioner  and  Ex- 
officio  Justice  of  the  Peace  of  the  Sitka  Precinct,  in 
this  Division  and  Territory,  for  an  alleged  violation 
of  the  Alaska  Bone  Dry  Act,  by  charging  petitioner 
with  having  had  in  his  possession,  in  said  precinct, 
intoxicating  liquor,  on  December  1,  1921;  that  the 
complaint  aforesaid  was  filed  with  the  Commissioner 
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on  January  9,  1922,  and  upon  the  filing  of  said 
complaint,  the  Commissioner  issued  a  warrant  of 
arrest,  and  so  forth,  as  stated  in  the  opening  para- 
graphs hereof. 

The  specifications  of  the  alleged  unlawful  de- 
tention and  restraint  of  petitioner  consist  of  twelve 
separate  allegations  which  may  be  summarized  in 
condensed  form  as  follows: 

1.  That  the  judgment  of  the  Justice  of  the  Peace 
or  Commissioner  is  not  based  upon  any  crime  known 
by  the  laws  of  the  United  States  and  the  pretended 
crime  therein  set  forth  is  not  [49]  a  crime  known 
to  the  law. 

2.  That  the  said  pretended  judgment  being  void 
for  want  of  jurisdiction,  all  subsequent  proceedings 
were  void. 

3.  That  such  judgment,  being  void  and  in  ex- 
cess of  the  jurisdiction  of  the  Justice  Court,  all  sub- 
sequent proceedings  and  judgment  of  this  court 
were  void  and  the  restraint  of  defendant  is  without 
authority  of  law. 

4.  That  the  complaint  against  the  defendant, 
filed  in  the  Justice  Court,  was  in  violation  of  Sec.  28 
of  the  act  of  Congress  entitled  ''An  Act  to  prohibit 
the  manufacture  or  sale  of  alcoholic  liquors  in  the 
Territory  of  Alaska,  and  for  other  purposes,"  ap- 
proved February  14,  1917,  and  was  made  without 
authority  of  law  and  did  not  state  facts  sufficient 
to  constitute  a  crime  or  give  the  Justice  Court  juris- 
diction to  hear,  try  or  sentence  the  petitioner. 

5.  That  the  warrant  upon  which  the  petitioner 
was  arrested  and  brought  before  the  Commissioner 


George  D.  Beaumont.  61 

was  void  and  illegal  and  in  direct  violation  of  Sec. 
2384,  Compiled  Laws  of  Alaska,  in  that  it  did  not 
state  that  any  crime  had  been  committed  by  peti- 
tioner. 

6.  That  the  verdict  of  the  jury  rendered  against 
the  petitioner  was  void  in  that  it  did  not  state  that 
the  petitioner  was  guilty  of  any  crime  and  did  not 
afford  any  jurisdiction  to  enter  any  judgment 
thereon. 

7.  Because  the  judgment  so  entered  was  null 
and  void  in  that  it  ordered  the  defendant  impris- 
oned in  the  Sitka  jail  until  the  costs  of  the  case 
were  paid. 

8.  Because  the  docket  entries  show  that  the  al- 
leged charge  against  the  petitioner  was  not  a  crime 
and  that,  therefore,  subsequent  proceedings  were 
void. 

9.  Because  the  sentence  of  the  justice  for  a 
period  of  imprisonment  in  jail  of  four  months  and 
an  additional  300  days,  as  [50]  therein  stated, 
exceeds  the  jurisdiction  of  the  justice  and  was  null 
and  void. 

10.  That  the  dismissal  of  the  appeal  from  the 
Justice  Court  of  the  petitioner  was  without  author- 
ity of  law  and  was  without  jurisdiction  and  void. 

11.  That  the  order  of  the  issuance  of  a  bench- 
warrant  for  the  arrest  of  the  defendant  was  null 
and  void  and  in  excess  of  the  jurisdiction  of  the 
court. 

12.  That  the  restraint  and  imprisonment  of  de- 
fendant under  the  judgment  of  the  justice  of  Janu- 
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ary  9,  1922,  and  of  this  Court  of  March  24,  1922, 
is  illegal  and  without  authority  of  law. 

Attached  to  and  made  a  part  of  the  petition  are 
certified  copies  of  the  record  of  the  proceedings  in 
the  case  of  the  United  States  vs.  Mabry,  initiated 
in  the  Commissioner's  Court  of  the  Sitka  Precinct, 
this  Division,  on  January  9,  1922,  and  ending  with 
the  dismissal  of  an  appeal  from  the  judgment  of 
conviction  in  the  Justice  Court,  by  this  court  on 
the  24th  day  of  March,  1922.  This  record  discloses 
that  on  January  9,  1922,  H.  D.  Stabler,  Assistant 
United  States  Attorney,  filed  with  the  Commissioner 
and  Ex-officio  Justice  of  the  Peace  of  the  Sitka 
Precinct,  First  Division,  Territory  of  Alaska,  a 
complaint  accusing  the  petitioner  of  a  violation  of 
Sec.  1  of  the  act  of  Congress  approved  February 
14,  1917,  entitled  "An  Act  to  prohibit  the  manu- 
facture or  sale  of  alcoholic  liquors  in  the  Territory 
of  Alaska,  and  for  other  purposes.  The  complaint, 
after  entitling  the  court  and  cause,  charges  as  fol- 
lows : 

"Harry  Mabry  is  accused  by  H.  D.  Stabler 
in  this  complaint  of  the  crime  of  possessing 
intoxicating  liquors,  committed  as  follows,  to 
wit: 

"The  said  Harry  Mabry,  in  the  District  of 
Alaska  and  within  the  jurisdiction  of  this 
court,  did  wilfully  and  unlawfully,  on  the  first 
day  of  December,  1921,  at  Sitka,  Alaska,  and 
in  S.  S.  Thornton's  residence,  near  the  Russian 
Greek  Church,  at  Sitka,  Alaska,  then  and  there 
have     in     his     [51]     possession,     intoxicating 
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liquor,  to  wit.  moonshine  whiskey,  contrary  to 
the  statutes  in  such  cases  made  and  provided, 
an  against  the  peace  and  dignity  of  the  United 
States. 

(Sgd.)     ''H.  D.  STABLER, 

''Asst.  U.  S.  Attorney." 
The  complaint  was  sworn  to  by  H.  D.  Stabler 
before  the  Commissioner  and  filed  in  his  office  on 
the  ninth  of  January,  1922,  and  on  the  same 
date  the  Commissioner  issued  a  warrant  for  the 
arrest  of  the  petitioner.  The  warrant  is  in  the 
form  prescribed  by  Sec.  2385,  Code  of  Criminal 
Procedure,  except  that  the  crime  of  which  the  de- 
fendant is  accused  was  therein  designated  as  ''Vio- 
lating the  Alaska  Bone  Dry  Act,  Pub.  No.  308," 
and  to  this  defect  the  petitioner  now  takes  excep- 
tion. The  defendant-petitioner  was  taken  into  cus- 
tody by  the  marshal  on  the  date  of  the  issuance  of 
the  warrant  and,  as  appears  from  the  transcript 
of  record  from  the  Justice  Court,  on  being  brought 
before  the  justice,  entered  a  plea  of  not  guilty, 
demanded  a  jury  trial  and  was  tried  and  found 
guilty.  The  verdict  of  the  jury,  which  is  also  ex- 
cepted to  by  the  counsel  for  defendant  as  being  in- 
sufficient to  give  the  Court  jurisdiction,  is  as  fol- 
lows: 
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'^In  the  United  States  Commissioner's  Court,  Sitka 
Precinct,  Division  No.  1,  Territory  of  Alaska. 

^'UNITED  STATES  OF  AMERICA, 

vs. 

^'HAERY  MABRY. 

JURY  VERDICT. 

*'We,  the  undersigned  jurors  in  the  above  matter, 
duly  summoned  and  impanelled,  after  hearing  the 
evidence  presented  and  giving  sincere  consideration 
to  the  same,  find  the  defendant  Harry  Mabry 
guilty." 

(Sgd.  by  twelve  jurymen.) 

Thereupon  the  Commissioner  sentenced  the  de- 
fendant. 

A  certified  copy  of  the  judgment  entry  of  the 
sentence,  as  appears  from  the  docket  of  the  justice, 
is  made  a  part  of  the  record  of  the  petitioner,  and 
as  the  petitioner  bases  his  main  [52]  contention 
as  to  the  illegality  of  his  arrest  and  confinement  on 
this  judgment,  I  give  it  in  full,  as  follows : 

^'Justice  Court  for  the  District  of  Alaska,  Division 
No.  1,  at  Sitka. 

''THE  UNITED  STATES 

vs. 

''HARRY  MABRY, 

Defendant. 
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Violation  of  Alaska  Bone  Dry  Law  Pub.  No.  308. 

''On  the  ninth  day  of  January,  1922,  the  above- 
named  Harry  Mabry,  having  been  brought  before  R. 
W.  DeArmond,  the  United  States  Commissioner  and 
Ex-officio  Justice  of  the  Peace  at  Sitka,  Alaska,  in 
a  criminal  action  for  the  crime  of  violating  the 
Alaska  Bone  Dry  Law,  and  the  said  Harry  Mabry 
having  pleaded  not  guilty  and  being  duly  tried  by 
a  jury  trial  and  upon  such  trial  Harry  Mabry  hav- 
ing been  duly  convicted,  I  have  adjudged  that  he 
be  imprisoned  in  jail  at  Sitka  for  four  months  and 
that  he  pay  the  costs  of  the  action  taxed  at  $93.55, 
and  that  he  pay  a  fine  of  $600  and  be  imprisoned  in 
such  jail  until  such  fine  and  costs  have  been  paid, 
not  exceeding  300  days." 

On  January  11,  1922,  the  record  further  shows 
that  the  defendant  filed  with  the  Commissioner  a 
notice  of  appeal  to  this  court  and  on  the  same  date 
filed  an  undertaking  on  bail  on  appeal,  as  provided 
by  Sec.  2325,  and  Sec.  2328,  Compiled  Laws  of 
Alaska,  and  thereupon  the  petitioner  was  released 
from  the  custody  of  the  marshal.  On  March  8, 
1922,  the  United  States  Attorney  filed  his  motion 
to  dismiss  the  appeal  because  no  undertaking  for 
costs  and  disbursements  on  appeal,  as  required  by 
Sec.  2551  and  Sec.  2552,  Compiled  Laws  of  Alaska, 
had  been  given  by  the  defendant.  This  motion  was 
heard  in  chambers  on  March  11,  1922,  and  on  March 
14  the  defendant  moved  to  file  a  bond  for  costs  and 
disbursements  on  appeal,  which  motion  was  denied 
on  March  16  as  of  the  date  of  the  14th,  because  this 
Court   found   that   no   undertaking,    or   what   pur- 
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ported  to  be  in  the  nature  of  a  bond  or  undertaking- 
on  appeal  had  been  filed  within  the  thirty  days  re- 
quired from  the  time  of  the  entry  of  the  judgment ; 
that  the  undertaking  filed  by  defendant  was  a  bail 
bond  only  and  could  not  be  amended  as  a  defective 
[53]  undertaking  and  bond  for  costs  on  appeal, 
under  the  provisions  of  Sec.  2560,  Compiled  Laws 
of  Alaska. 

Thereupon  the  defendant  presented  this,  his  pe- 
tition, for  a  writ  of  habeas  corpus,  alleging  that  he 
is,  for  the  several  reasons  set  forth  in  his  petition 
and  above  stated,  unlawfully  restrained  of  his  lib- 
erty by  the  United  States  Marshal.  The  return  of 
the  United  States  Marshal  alleges  that  the  peti- 
tioner was  in  custody  by  virtue  of  the  aforesaid 
judgment  of  the  justice  and  the  order  and  judgment 
of  this  court,  affirming  the  judgment  of  the  justice. 
He  further  returned  that  the  petitioner  voluntarily 
surrendered  himself  into  custody  by  virtue  of  said 
judgment.  That  part  of  the  return  of  the  United 
States  Marshal  stating  that  the  petitioner  volun- 
tarily surrendered  himself  to  the  United  States 
Marshal  was  controverted  by  the  petitioner  and 
thereupon  testimony  was  taken,  from  which  it  ap- 
pears that  the  surrender  of  the  defendant  to  the 
custody  of  the  United  States  Marshal  was  not  volun- 
tary, but  was  made  on  demand  of  the  United  States 
Marshal  that  he  do  so,  the  United  States  Marshal 
having  the  commitment  in  his  possession. 

The  case  has  been  ably  argued  by  the  counsel  for 
petitioner,  the  United  States  Attorney  appearing 
in  contra.    The  United  States  Attorney  takes  the 
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position  that  the  defects  or  errors  pointed  out  by- 
petitioner  were  not  jurisdictional  and  were  such  as 
could  be  corrected  by  writ  of  error  or  appeal  in  the 
original  case  and  that  therefore  the  remedy  of 
habeas  corpus  would  not  lie.  It  is  well  settled  that 
the  writ  of  habeas  corpus  cannot  be  put  to  the  use  of 
reviewing  judgments  or  orders  made  by  a  judge  or 
court  acting  within  his  or  its  jurisdiction.  The 
functions  of  the  writ,  where  a  party  who  has  ap- 
plied for  its  aid  is  in  custody,  do  not  extend  beyond 
an  inquiry  into  the  jurisdiction  of  the  court  by 
which  it  was  issued  and  the  validity  of  the  process 
upon  its  face.     [54] 

See  Savin  petitioner,  131  U.  S.  267. 

In  re  Coy,  127  U.  S.  731. 

Ex  parte  Yarborough,  110  U.  S.  653. 

Bailey  on  Habeas  Corpus,  par.  30. 
The  return  of  the  United  States  Marshal  shows 
that  the  petitioner  is  held  by  him  under  restraint 
by  virtue  of  the  judgment  of  this  court  dismissing 
the  appeal  from  and  affirming  the  judgment  of  the 
lower  court,  and  the  contention  of  the  United  States 
Attorney  is  that  the  petitioner  is  herein  invoking 
the  remedy  by  habeas  corpus  as  an  anticipatory 
writ  of  error;  that  if  the  lower  court  had  jurisdic- 
tion of  the  case  as  disclosed  and  jurisdiction  of  the 
person,  correction  of  errors  and  irregularities  can- 
not be  made  by  a  writ  of  habeas  corpus.  Counsel 
for  petitioner,  on  the  other  hand,  contends  that  the 
judgment  of  the  lower  court  was  absolutely  void 
in  not  disclosing  with  certainty  the  crime  of  which 
the  defendant  was  convicted,  and  that  the  affirmance 


68  Harry  Mdhry  vs. 

thereof  by  this  court  was  equally  void  because  the 
judgment  of  this  court  had  no  more  force  and 
effect  than  the  original  judgment  of  which  it  was 
an  affirmance. 

In  this  connection,  the  point  was  made  by  the 
Government  that  the  petitioner,  in  his  position,  is 
inconsistent  even  to  the  point  of  an  estoppel,  in  that 
he  sought  to  appeal  from  the  judgment  of  the  lower 
court  and  voluntarily  sought  to  invoke  the  juris- 
diction of  this  court  to  try  the  case  de  novo.  Hav- 
ing done  so,  he  stands  now  in  an  inconsistent 
position  by  placing  himself  apparently  within  the 
rule  of  employing  the  writ  as  an  anticipatory  writ 
of  error. 

In  the  case  of  Henry  vs.  Henkle,  235  U.  S.  228, 
the  Supreme  Court  lays  down  the  rule  as  to  how 
far  the  court  should  go  into  the  record  on  a  petition 
for  a  writ  of  habeas  corpus,  in  the  following  lan- 
guage.    [55] 

"In  view,  however,  of  the  nature  of  the  writ 
and  the  character  of  the  detection  under  a  war- 
rant, no  hard  and  fast  rule  has  been  announced 
as  to  how  far  the  Court  will  go  in  passing  upon 
questions  raised  in  habeas  corpus  proceedings. 
In  cases  which  involve  a  conflict  of  jurisdiction 
between  state  and  federal  authorities,  or  where 
the  treaty  lights  and  obligations  of  the  United 
States  are  involved,  and  in  that  class  of  cases 
pointed  out  in  Ex  parte  Royal,  117  U.  S.  241 ; 
Ex  parte  Lang,  18  Wallace  163;  New  York 
vs.  Eno,  155  U.  S.  89;  In  re  Loney,  134  U.  S. 
372,    the    Court    hearing   the    application   will 
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carefully    inquire    into    any   matter    involving" 
the  legality  of  the   detention  and  remand  or 
discharge,  as  the  facts  may  require.     But  bar- 
ring such  exceptional  cases,  the  general  rule  is 
that  on  such  application,   the  hearing  should 
be  confined  to  the  single  question  of  jurisdic- 
tion, and  even  that  will  not  be  decided  in  every 
case  in  which  it  is  raised." 
The  case  of  Ex  parte  Royal  was  a  case  wherein 
a  writ   was   prayed   for   on   the   ground   that   the 
petitioner  was   confined  under   a  state   statute   al- 
leged to  be  in  conflict  with  the  Constitution  of  the 
United  States.     The  case  of  Ex  parte  Lang  arose 
on  the  point  as  to  whether  a  second  sentence  of 
imprisonment  could  be  imposed  by  the  Court  during 
the  same  term  of  court,  after  the  court  had  there- 
tofore imposed  a  sentence  of  fine  and  imprisonment 
contrary  to  law,  the  Court  holding  that  the  author- 
ity of  the  lower  court  was   ended  with  the   first 
judgment.     The  cases  of  New  York  vs.  Eno  and  In 
re  Loney  are  cases  involving  the  question  whether 
the   offenses   therein   referred   to   were    cognizable 
exclusively  under   the   laws    of   the    State    or   the 
United  States  or  by  both,  and  all  turn  to  a  large 
extent  upon  the  question  of  the  jurisdiction  of  the 
specific  courts  to  entertain  the  original  action. 

In  the  case  of  Glasgow  vs.  Moyer,  225  U.  S.  420, 
the  Supreme  Court,  through  Mr.  Justice  McKenna, 
uses  this  language,  which  is  very  pertinent  in  the 
instant  case,  as  disposing  of  several  grounds  for 
the  discharge  of  the  prisoner,  urged  by  counsel  for 
petitioner.     Justice    McKenna    says:     [56] 
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"The  writ  of  habeas  corpus  cannot  be  made 
to  perform  the  office  of  a  writ  of  error.     This 
has  been  decided  many  times  and,  indeed,  was 
the  ground  upon  which  a  petition  of  the  ap- 
plicant for  habeas  corpus  to  this  court  before 
trial  was  decided.     It  is  true,  as  we  have  said, 
that  the  case  had  not  been  tried,  but  the  prin- 
ciple is  as  applicable  and  determinative  after 
trial  as  before  trial." 
This  was  decided  in  one  of  the  cases  cited.  In  re 
Lincoln   (208  U.   S.  178),  which  cited  other  cases 
to  the  same  effect.     Harlan  vs.  McGourin  (218  U.  S. 
442)  was  an  appeal  from  a  judgment  discharging  a 
writ  of  habeas  corpus  petitioned  for  after  convic- 
tion, and  it  was  held  that  the  writ  could  not  be  used 
for  the  purpose  of  proceedings  in  error,  but  was 
confined  to  a  determination  whether  the  restraint 
of  liberty  was  without  authority  of  law. 

"In  other  words,"  as  it  was  said,  "upon 
habeas  corpus  the  court  examines  only  the 
power  and  authority  of  the  court  to  act  and 
not  the  correctness  of  its  conclusions.  Matter 
of  Gregory  (219  U.  S.  210)  was  a  writ  of 
habeas  corpus  brought  after  conviction  and  we 
said  that  we  were  not  concerned  with  the  ques- 
tion whether  the  the  information  upon  which 
the  petitioner  was  prosecuted  and  convicted 
was  sufficient  or  whether  the  case  set  forth  in  an 
agreed  statement  of  facts  constituted  a  crime- 
that  is  to  say,  whether  the  Court  properly 
applied  the  law— if  it  be  found  that  the  Court 
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had  jurisdiction  to  try  the  issues  and  to  render 
the  judgment." 

The  Court  then  says — 

"The  principle  of  the  case  is  the  simple  one 
'if  the  Court  has  jurisdiction  of  the  case,  the 
writ  of  habeas  corpus  cannot  be  employed  to 
retry  the  issues,  whether  of  law,  constitutional 
or  other  or  of  fact.'  " 

Again  the  Court,  in  the  same  case,  says — 

"The  principle  is  not  the  least  applicable 
because  the  law  which  was  the  foundation  of 
the  indictment  and  trial  is  asserted  to  be  uncon- 
stitutional or  uncertain  in  the  description  of 
the  offense.  Those  questions  like  others,  the 
court  is  invested  with  jurisdiction  to  try,  if 
raised,  and  its  decision  can  be  reviewed  like 
its  decisions  upon  other  questions,  by  writ  of 


error. ' ' 


After  a  further  discussion,  the  court  says  that  it 
would  introduce  confusion  in  the  administration  of 
justice  if  the  defenses  which  might  have  been  made 
in  an  action  could  be  reserved  as  grounds  of  attack 
upon  the  judgment  after  verdict.     [57] 

The  question  of  the  jurisdiction  of  the  Commis- 
sioner and  ex-officio  Justice  of  the  Peace  at  Sitka 
to  hear  and  to  try  all  classes  of  cases  for  violation 
of  the  Alaska  Bone  Dry  Act  of  Congress,  approved 
February  14,  1917,  is  not  seriously  questioned  by 
counsel  for  petitioner.  Sec.  28  provides  to  that 
effect  in  the   following  language: 

"That    prosecutions    for    violations    of    the 
provisions  of  this  act  shall  be  on  information, 
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filed  by  any  such  officer,  before  any  justice  of 
the  peace  or  district  judge,  or  upon  indictment 
by  the  grand  jury  of  the  Territory  of  Alaska; 
and  said  United  States  District  Attorney  or  his 
deputy,  shall  file  such  information  upon  pre- 
sentation to  him,   or  his  assistants,   of  sworn 
information  that  the  law  has  been  violated." 
But   counsel  for  petitioner  urges  that  the   said 
section  provides  that  the  prosecution  shall  be  on 
information,  while  in  the  case  under  discussion  the 
prosecution  was  upon  a  complaint  filed  by  one  pur- 
porting to  be  the  Assistant  United  States  Attorney, 
and  he   further    contends   that   the   United   States 
Attorney  or  his  assistant  can  file  such  information 
only  upon  a  sworn  information  being  presented  to 
him  of  the  violation  of  the  law,  and  that  therefore 
the  justice  had  no  jurisdiction  of  the  offense. 

The  interpretation  given  by  counsel  as  to  the 
authority  of  the  United  States  Attorney  or  his 
assistants  to  file  an  information  I  cannot  agree 
with.  A  reasonable  construction  of  the  statute  is 
that  when  a  sworn  information  is  presented  to  the 
United  States  Attorney  or  his  assistants  of  a  viola- 
tion of  the  law,  he  shall  file  an  information.  In 
other  words,  the  section  makes  it  the  mandatory 
duty  of  the  United  States  Attorney,  upon  the 
presentation  to  him,  under  oath,  of  information  of 
the  violation  of  the  law,  to  file  an  information  with 
the  justice  or  court.  The  question  of  the  validity 
of  the  accusation  before  the  justice,  as  to  whether 
it  was  an  information  or  complaint,  does  not  seem 
to  be  material.     Sec.  2379,  Compiled  Laws,  defines 
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information  ''as  the  allegation  or  statement  made 
before  a  magistrate  [58]  and  verified  by  the  oath 
of  the  party  making  it,  that  a  person  has  been 
guilty  of  some  designated  crime."  The  accusation 
in  this  case  is  designated  as  a  complaint,  but  it 
fulfils,  in  every  respect,  the  functions  of  an  informa- 
tion. It  alleges  that  the  defendant-petitioner  here- 
in was,  on  the  first  day  of  December,  1921,  at  Sitka 
and  v^ithin  the  jurisdiction  of  the  court,  guilty  of 
having  in  his  possession  intoxicating  liquors;  that 
is  to  say,  moonshine  v^hiskey,  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and  provided. 

The  common-law  distinction  between  a  complaint 
and  an  information  is  that  the  former  is  an  accusa- 
tion or  charge  against  an  offender  made  by  a  private 
person,  under  oath,  to  the  justice  of  the  peace  or 
other  proper  officer,  alleging  that  the  offender  has 
violated  the  law,  while  an  information  was  an 
accusation  filed  by  the  prosecuting  officer,  charging 
an  offense  against  the  law.  In  the  former  the  party 
making  the  accusation  was  known  as  the  private 
prosecutor. 

See  Compiled  Laws,  Sec.  2521  and  2379, 
Lincoln  v.  Smith,  27  Vt.  1, 
In  re  Oliphant,  53  Am.  Reports  681, 
Simon  v.  Starr,  158  Ind.  55, 
Clipper  V.  State,  4  Texas  242. 

In  the  case  of  the  United  States  vs.  Mabry,  under 
discussion,  the  designation  of  the  instrument  filed 
before  the  Justice  is  only  a  question  of  nomencla- 
ture. The  instrument  bears  all  the  essentials  of  an 
information,  both  under  the  statute  and  at  common 
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law,  even  were  the  petitioner  authorized  to  raise 
the  question  under  the  authorities  heretofore  cited. 
The  objection  raised  as  to  the  warrant  for  the 
arrest  of  the  defendant  cannot  be  considered  at 
this  time  even  if  it  were  material.  This  objection 
is  that  the  warrant  did  not  designate  [59]  any 
crime  of  which  the  defendant  was  accused  in  the 
complaint — simply  designating  that  he  was  accused 
of  violating  the  Alaska  Bone  Dry  Law.  It  appears 
that  the  defendant  appeared  in  open  court,  was 
informed  of  the  charge  against  him,  plead  to  the 
accusation  and  was  tried.  The  question  of  his  orig- 
inal arrest  cannot  be  before  the  court  at  this  time 
if  he  had  submitted  to  the  jurisdiction  of  the  justice. 

The  question  before  the  Court,  on  the  granting  of 
a  writ  of  habeas  corpus  in  this  proceeding,  is 
whether  the  petitioner  is  at  this  time  illegally 
restrained  of  his  liberty.  As  was  said  by  Justice 
Cayner  for  the  Supreme  Court  of  Iowa,  in  Addis 
vs.  Applegate,  171  Iowa,  150,  the  primary  question 
in  all  proceedings  of  this  kind,  is  whether  or  not 
the  applicant  is  illegally  restrained  of  his  liberty 
at  the  time  the  application  is  made.  It  is  im- 
material, so  far  as  the  right  to  the  writ  is  con- 
cerned, whether  or  not  he  was  originally  restrained 
by  criminal  or  civil  process.  The  question  to  be 
determined  on  this  hearing  is,  Is  he  now  lawfully 
or  unlawfully  restrained. 

The  counsel  for  petitioner  further  contends  that 
the  verdict  of  the  jury  was  not  sufficient  in  that  it 
failed  to  state  that  the  defendant  was  guilty  as 
charged  in  the  complaint  or  information,  but  stated 
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only  that  the  jury  found  him  guilty.  The  verdict 
recites  the  court  and  cause  and  is  sufficient  in  that 
respect.  The  Supreme  Court  of  the  United  States, 
in  Statler  vs.  U.  S.,  157  U.  S.  277,  uses  the  following 
language : 

**It  is  settled,  beyond  question,  that  a  verdict 
of  guilty,  without  specifying  any  offense,  is 
general  and  is  sufficient  and  is  to  he  understood 
as  referring  to  the  offense  charged  in  the 
indictment," 
citing  St.  Clair  vs.  U.  S.,  154  U.  S.  154. 

In  a  trial  per  pais  (8  ed.  1776,  p.  287),  the  rule 
is  thus  stated:     [60] 

''If  the  jury  give  a  verdict  of  a  whole  issue 

and  of  more,  that  which  is  more  is  surplusage 

and  shall  not  stay  the  judgment;  per  utile  per 

inutile  non  vitiatur/' 

Bishop's    Criminal    Procedure,    page    623,    Sec. 

lOOSa,  is  substantially  to  the  same  effect,  the  words 

being : 

"A  finding  of  lay  people  need  not  be  framed 
under  the  strict  rules  of  pleading  or  after  any 
technical  form.  Any  words  which  convey  the 
idea  to  the  common  understanding  will  be  ade- 
quate, and  all  fair  indictments  will  be  made  to 
support  it.  To  say,  therefore,  that  the  defend- 
■  ant  is  guilty  of  an  offense  named  which  is  less 
than  the  whole  alleged,  is  sufficient  without 
adding  'as  charged  in  the  indictment,'  for  the 
latter  will  be  supplied  by  the  construction.  So 
likewise   a   general   finding   of   guilty   will   be 
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interpreted  as  guilty  of  all  that  the  indictment 
alleges. ' ' 
This,  to  my  mind,  disposes  of  the  objection  that 
the  verdict  of  the  jury  was  void  for  uncertainty. 

We  now  come  to  the  objection  raised  to  the 
judgment.  The  petitioner  maintains  that  the  judg- 
ment of  the  justice  was  void  because  not  in  com- 
pliance with  Sec.  2539,  Compiled  Laws.  This  sec- 
tion provides  that  when  a  judgment  of  conviction 
is  given  upon  a  plea  of  guilty  or  upon  a  trial,  the 
justice  must  enter  the  same  in  the  Justice  Docket 
substantially  as  follows: 

''Justice's   Court  for  the  Precinct  of ,  Dis- 
trict of  Alaska,  Division  No. 

''THE  UNITED  STATES  OE  AMERICA  v.  A  B 

(Day  of  the  month  and  year.) 
"The  above-named  A  B  having  been  brought 
before  me,  C.  D,  a  commissioner  and  ex-officio 
justice  of  the  peace,  in  a  criminal  action,  for  the 
crime  of  (briefly  designate  the  crime),  and  the  said 
A.  B  having  thereupon  pleaded  'not  guilty'  (or  as 
the  case  may  be),  and  been  duly  tried  by  me  (or  by  a 
jury,  as  the  case  may  be),  and  upon  such  trial  duly 
convicted,  I  have  adjudged  that  he  be  imprisoned  in 
the  county  jail  days  and  that  he  pay  the  cost 
of  the  action,  taxed  at  dollars  (or  that  he  pay 
a  fine  of  dollars  and  such  costs  and  be  imprisoned 
in  such  jail  until  such  fine  and  costs  be  paid,  not 
exceeding        days,  as  the  case  may  be." 

"C.  D, 
*' Commissioner  and  Ex-officio  Justice  of  the  Peace.'* 
[61] 
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This  form  was  substantially  followed  by  the  jus- 
tice in  the  judgment  under  cossideration  in  all  par- 
ticulars except  that,  in  designating  the  crime  of  which 
the  defendant  was  convicted,  it  recites  that  the 
crime  was  a  violation  of  the  Alaska  Bone  Dry  Act. 
Counsel  contends  that  this  does  not  designate  any 
crime;  that  there  may  be  several  crimes  charged 
under  this  act  and  that  the  words  "Alaska  Bone  Dry 
Law"  in  themselves,  are  meaningless  as  designat- 
ing the  crime,  and  that,  therefore,  the  judgment  of 
the  justice  is  void  as  not  being  in  compliance  with 
the  statute  aforesaid. 

It  will  be  noted  that  the  provisions  of  Sec.  2539 
refer  to  the  entry  in  the  justice  docket  by  the  jus- 
tice after  the  judgment  is  pronounced  and  refers 
merely  to  the  ministerial  act  of  the  entry  in  the 
docket.  Sec.  2535  of  the  Compiled  Laws,  provides 
that  when  the  defendant  pleads  guilty  or  is  con- 
victed, either  by  the  justice  or  the  jury,  the  justice 
must  give  judgment  thereon  for  such  punishment 
as  may  be  described  by  law  for  the  crime.  This 
judgment  may  be  given  orally  and  usually  is.  Sec. 
2539  provides  that  when  a  judgment  of  conviction 
is  given,  the  entry  must  be  made  substantially  in 
the  form  prescribed. 

Conceding,  under  this  view  of  the  act,  that  the 
entry  of  the  judgment  by  the  justice  did  not  sub- 
stantially comply  with  the  form  prescribed,  would 
it  render  the  judgment  void  ?  To  this  we  should  look 
to  the  whole  record  and  from  it  we  tind  that  the  de- 
fendant was  convicted  of  a  violation  of  Sec.  1  of 
the  act  referred  to,  in  that  he  had  in  his  possession, 
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on  December  1,  1921,  intoxicating  liquor,  to  wit, 
moonshine  whiskey,  and  sentence  was  made  as  pre- 
scribed by  law. 

But  counsel  contends  that  we  can  only  look  to 
the  judgment  as  spread  on  the  docket  of  the  jus- 
tice and  that  no  presumption  [62]  can  be  had  as 
to  the  justice  proceedings,  a  Justice  Court  not  being 
a  court  of  record. 

It  is  well  settled  that  where  a  justice  of  the  peace 
has  jurisdiction  of  a  person  or  subject  matter,  any 
judgment  rendered  by  him  will  be  sustained  on  the 
same  basis  as  that  of  a  court  of  record.  In  re 
Joseph,  173  N.  W.  358,  the  following  from  12 
R.  C.  L.,  p.  1192,  is  cited  with  approval : 

"The  judgment  of  an  inferior  court,  such  as 
a  police  court,  mayors,  magistrates  or  justices 
having  jurisdiction  conferred  by  law  to  try  and 
dispose  of  a  criminal  case,  is  as  conclusive  and 
rests  upon  the  same  basis  when  jurisdiction  is 
attached,  as  the  adjudication  of  any  common- 
law  court." 
It  is  to  be  presiuned  that  the  judgment  was  properly 
given  by  the  justice,  therefore,  in  the  present  case. 
In  addition,  I  am  of  the  opinion  that  the  judgment 
entry  was  a  substantial  compliance  with  the  statute. 
Common  usage  has  given  the  phrase  "Alaska  Bone 
Dry  Law"   a   definite   meaning.     It  is  universally 
known  as  referring  to  the  act  of  Congress  entitled, 
"An  Act  to  prohibit  the  manufacture  or  sale   of 
alcoholic  liquors  in  the  territory  of  Alaska,  and  for 
other    purposes."     It    is    so    used    by  our  Circuit 
Court  of  Appeals  in  the  case  of  the  United  States 
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y.  Abbate  270  Fed.  737,  and  in  the  case  of  Koppitz 
V.  the  U.  S.,  272  Fed.  96.  In  fact,  the  judgment 
in  this  case  is  identical  in  describing  the  offense 
with  that  used  in  the  last-named  case.  Under  the 
terms  of  the  act  of  Congress  known  as  the  Alaska 
Bone  Dry  Act,  the  justice  has  jurisdiction  over  all 
offenses  denounced  by  that  act,  and  a  person  of 
common  understanding,  without  looking  further 
into  the  record  than  the  judgment  itself  would  know 
that  the  judgment  was  given  for  a  violation  of  the 
act  in  question  and  that  under  the  terms  of  the  act 
itself  the  justice  had  jurisdiction  of  all  offenses  com- 
mitted thereunder.     [63] 

If,  as  claimed  by  counsel  for  petitioner  the 
words  ''Alaska  Bone  Dry  Act"  are  meaningless 
and  have  no  force  and  effect,  then  they  could  be 
rejected  as  surplusage  and  it  is  well  settled  by  de- 
cisions of  great  weight  that  the  omission  to  desig- 
nate the  crime  of  which  defendant  is  found  con- 
victed in  the  judgment  does  not  render  the  judgment 
void.  At  most  it  is  a  mere  irregularity  or  infor- 
mality. In  Ex  parte  Satt,  129  N.  W.  862,  the  Court 
say: 

"Where  accused  was  tried  and  sentenced  in 

a  court  of  competent  jurisdiction,  the  defect  in 

his    commitment    to    the    penitentiary,    arising 

from  a  failure  to  recite  the  offense  is  not  a 

ground  for  discharge  on  habeas  corpus." 

In  the  recent  case  of  Ex  parte  Thurston,  233  Fed. 

847,  Judge  Neterer  of  the  District  Court,  Western 

Division  of  Washington,  on  a  petition  for  a  writ  of 

habeas  corpus  by  Thurston,  who  was   confined  to 
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the  United  States  penitentiary  at  McNeil's  Island, 
State  of  Washington,  on  a  conviction  for  violation 
of  Sec.  195  of  the  Criminal  Code  of  Alaska,  in  effect 
decided  as  follows : 

''Where  the  crime  for  which  the  accused  was 
convicted    and    all    the    proceedings     thereon 
through  the  trial  and  verdict,  up  to  the  con- 
viction and  sentence,  appear  on  record,  the  fact 
that    the    judgment    of    sentence    merely    sen- 
tenced the  accused  to  imprisonment  in  the  peni- 
tentiary but  did  not  cite  the  crime  of  which 
he  was  committed,  will  not  warrant  his  release 
on  habeas  corpus,  for  the  whole  record,  taken 
together,  show  the  crime." 
In  the   case   of   Ex  parte   Gribson,   31    Cal.    619, 
reported  in  91  American  Decisions,  p.  546,  the  Su- 
preme Court  of  California,  through  Justice  Sander- 
son, rendered  a  very  elaborate  opinion  on  the  sub- 
ject, and  I  take  the  liberty  to  quote  largely  there- 
from : 

"The  only  objection  urged  against  this  judg- 
ment by  counsel  for  the  prisoner  is,  that  it 
does  not  state  the  offense  of  which  he  was  con- 
victed; and  in  view  of  that  omission,  it  is 
claimed  that  it  is  void,  and  therefore  furnishes 
no  legal  warrant  for  the  detention  of  the  pris- 
oner. This  objection  is  founded  upon  the  terms 
of  section  462  of  the  criminal  practice  act, 
which  requires  the  clerk,  in  entering  a  judg- 
ment of  conviction,  'to  state  briefly  the  oifense 
for  which  the  conviction  has  been  had.'  [64] 
"What  the  entry  which  contains  the  judg- 
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ment  against  a  defendant  in  a  criminal  action 
ought  regularly  and  properly  to  state,  in  order 
to  fully  satisfy  the  requirements  of  the  law,  is 
a  question  not  at  all  difficult  to  answer.  It 
ought  to  show  that  all  the  steps  or  acts  re- 
quired by  the  statute  which  regulates  proceed- 
ings in  criminal  cases  to  be  done  at  that  stage 
of  the  case  were  performed.  In  cases  where 
it  is  not  lawful  for  the  court  to  proceed  to 
judgment  in  the  absence  of  the  defendant,  as 
in  felonies,  it  ought  to  show  that  the  defendant 
was  present  in  person.  Criminal  Practice  Act, 
sec.  443.  That  he  was  informed  by  the  Court 
or  by  the  clerk  under  its  direction  of  the  nature 
of  the  indictment,  of  his  plea,  and  if  his  plea 
was  ''not  guilty"  of  the  nature  of  the  verdict; 
and  that  he  was  asked  whether  he  had  any  legal 
cause  to  show  why  judgment  should  not  be  pro- 
nounced against  him:  Id.,  sec.  456.  If  cause 
is  shown,  the  entry  should  show  what  it  was 
and  what  disposition  was  made  of  it  by  the 
Court;  and  lastly  the  punishment  or  sentence 
imposed  by  the  Court,  which  should  be  stated 
with  sufficient  certainty  to  enable  the  officer 
to  execute  it.  If  it  is  a  judgment  of  imprison- 
ment, the  commencement  and  duration  of  the 
term,  and  the  place  of  confinement,  ought  to 
be  stated  with  certainty,  if  the  commencement 
is  stated  at  all;  otherwise  the  judgment  may 
be  absolutely  void.  But  the  better  practice  is 
not  to  fix  the  commencement  of  the  term,  but 
merely  to  state  its  duration  and  the  place  of 
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confinement;  Id.,  sec.  465.  So  in  the  case  of 
a  judgment  of  death,  the  judgment  ought  not 
to  appoint  the  day  of  execution,  but  leave  it 
to  be  appointed  in  the  warrant;  Id.,  sec.  466; 
2  Bishops  Criminal  Practice,  sec  879. 

''But  while  all  this  ought  regularly  and 
properly  to  appear  in  the  entry  of  judgment, 
it  does  not  follow  that  the  omission  of  some  of 
them,  or  any  of  them,  will  render  the  judgment 
erroneous,  much  less  valid. 

"In  England,  an  omission  to  state  that  the 
defendant  was  asked  if  he  had  any  legal  cause 
to  show  against  the  judgment,  would  be  fatal 
on  writ  of  error:  I  Chit.  Crim.  Law,  801.  In 
the  United  States  this  question  has  been  de- 
cided in  various  ways — some  Courts  holding 
that  it  would  be  error  and  others  that  it  would 
not,  even  in  capital  offenses:  Crady  v.  State, 
11  Ga.  253;  Sarah  v.  State,  28  Id.  576;  West 
V.  State,  22  N.  J.  L.  212;  State  v.  Ball,  27  Mo. 
324 ;  Hamilton  v.  Commonwealth,  16  Pa.  St.  129 
(55  Am.  Dec.  485)  ;  Safford  v.  People,  1  Park, 
Cr.  474;  Dyson  v.  State,  26  Miss.  362;  People 
V.  Stuart,  4  Cal.  218.  But  I  have  been  unable 
to  find  a  single  case,  in  England  or  America, 
where  such  an  omission  has  been  held  sufficient 
to  render  the  judgment  absolutely  void. 

"Whether  this  judgment,  then,  is  absolutely 
void  or  not  is  merely  a  question  of  jurisdiction. 
If  it  appears  that  the  court  had  jurisdiction  of 
the  subject  matter  and  the  person  of  the  de- 
fendant (it  being  a  court  of  general  jurisdic- 
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tion,  proceeding  according  to  the  course  of  com- 
mon law),  the  judgment  is  not  void,  however 
erroneous  [65]  it  maj^  be,  unless  it  is  so  un- 
certain in  its  terms  as  to  be  void  upon  that 
ground.  But  no  question  of  the  latter  char- 
acter is  made  in  this  case.  Said  Mr.  Chief 
Justice  Marshall,  in  Ex  parte  Watkins,  3  Pet.. 
202  "An  imprisonment  under  a  judgment  can- 
not be  unlawful  unless  that  judgment  be  an 
absolute  nullity;  and  it  is  not  a  nullity  if  the 
court  has  general  jurisdiction  on  the  subject.'^ 
Such  is  the  general  rule.  Does  the  statute,  by 
requiring  the  offense  to  be  stated,  change  or 
modify  it?  But  I  do  not  find  it  necessary,  for 
the  purposes  of  this  case,  to  determine  whether 
by  reason  of  this  provision  of  the  statute,  a 
judgment  which  is  entirely  silent  as  to  the  of- 
fense would  for  that  reason  be  null  and  void; 
for  while  the  entry  in  this  case  does  not  show 
the  precise  offense  of  which  the  prisoner  was 
convicted,  it  shows  that  he  was  indicted  for 
the  crime  of  murder,  tried  and  convicted  of 
some  offense  under  or  within  that  indictment. 
It  shows,  therefore,  a  subject  matter  within  the 
jurisdiction  of  the  court.  The  only  reason  why, 
as  I  conceive — the  judgment  should  show  the 
offense  is,  that  it  may  appear  that  the  punish- 
ment inflicted  is  lawful,  or  in  other  words,  that 
the  court  has  not  exceeded  its  power  in  that 
respect.  Now,  no  conviction  could  have  been 
had  under  the  indictment  in  view  of  which  the 
punishment    of    imprisonment    for    ten    years 
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would  have  been  beyond  the  power  of  the  court 
to  impose.  There  are  only  three  offenses  of 
which  he  could  have  been  convicted;  murder 
in  the  first  degree,  murder  in  the  second  de- 
gree, and  manslaughter.  For  either  of  the  last 
two  the  court  had  power  to  imprison  for  ten 
years  If  the  conviction  was  for  the  first,  the 
fact  that  the  court  imposed  imprisonment  in- 
stead of  death  as  the  punishment  would  not 
entitle  the  prisoner  to  his  discharge.  Where 
the  prisoner  was  sentenced  to  the  penitentiary 
on  conviction  for  horse  stealing  for  one  year, 
the  law  requiring  a  sentence  for  such  offense 
for  a  period  of  not  less  than  three  years,  the 
error  was  held  to  afford  no  ground  for  dis- 
charge on  habeas  corpus:  Ex  parte  Shaw  7  Ohio 
St.  81  (70  Am.  Dec.  55).  The  Court  said: 
'The  question  is  one  simply  of  jurisdiction. 
The  court  had  jurisdiction  over  the  offense  and 
its  punishment,  and  while  in  the  legitimate 
exercise  of  its  power  committed  a  manifest 
error  and  mistake  in  the  award  of  the  number 
of  years  of  imprisonment.  The  sentence  was 
not  void,  but  erroneous. '  Hence  we  have  a  case 
over  which  the  court  in  any  event  had  juris- 
diction, and  which  it  had  not  in  any  event 
exceeded  its  powers. 

"In  People  v.  Cavanagh,  2,  Park.  Cr.  660, 
the  judgment  showed  that  there  had  been  a  con- 
viction for  misdemeanor,  without  stating  the 
particular  offense,  and  called  for  an  imprison- 
ment for  the  period  of  thirty  days.     The  stat- 
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ute  in  New  York  in  relation  to  the  substance 
of  a  judgment  entry  is  the  same  as  ours.     On 
habeas  corpus  the  Supreme  Court  held  that  the 
judgment  was   sufficient  to  hold  the  prisoner, 
on  the  ground  that  it  showed  a  case  within  the 
jurisdiction   of  the   court   in   which   imprison- 
ment for  thirty  days  could  be  lawfully  imposed, 
notwithstanding  the  precise  offense  for  which 
he  was  convicted,  was  not  stated."     [66] 
In  Pointer  v.   the   United   States,   the   Supreme 
Court  of  the  United  States,  speaking  through  Jus- 
tice Harlan  on  this  point,  says: 

'*The  specific  objection  to  the  sentence  is  that 
it  does  not  state  the  offense  of  which  the  de- 
fendant was  found  guilty,  or  that  the  defendant 
was  guilty  of  any  named  crime.  This  objection 
is  technical  rather  than  substantial.  The  record 
of  the  trial  preceding  the  sentence  shows  an 
indictment  return  to  the  court  by  grand  jurors 
duly  selected,  empanelled,  sworn  and  charged. 
*  *  *  The  indictment  itself  is  given  and  it  ap- 
pears that  the  defendant  was  brought  into 
court  upon  it;  that  he  was  tried  upon  the  same 
indictment  before  a  petit  jury  lawfully  em- 
panelled and  sworn,  and  that  a  verdict  of 
guilty  as  charged  *  *  *  was  received  and  in- 
corporated into  the  record  of  the  trial.  When, 
therefore,  the  defendant  was  brought  into 
court  and  asked  what  he  had  to  say  'why  the 
sentence  of  law  upon  the  verdict  of  guilty  hereto- 
fore returned  against  him  by  the  jury  *  *  * 
should  not  be  pronounced  against  him'  all  doubt 
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as  to  the  offense  of  which  he  was  found  guilty  and 
on  account  of  which  he  was  sentenced,  is  re- 
moved.   The  sentence  itself  is  in  the  record  and 
the  record  shows  everything  necessary  to  justify 
the  punishment  inflicted    While  the  record  of 
a   criminal   case   must   state  what   will   affirm- 
atively   show^    the    offense,    the    steps,    without 
which  the  sentence  cannot  be  good  and  the  sen- 
tence itself  'all  parts  of  the  record  are  to  be 
interpreted  together,  effect  being  given  to  all, 
if  possible,  and  a  deficiency  at  one  place  may 
be  supplied  by  what  appears  in  another." 
For  this  reason,  the  objection  last  stated  is  not 
sustained.     In  the  instant  case  the  record  shows  that 
the  petitioner  was  complained  of  for  having  in  his 
possession,  on  December  1,  1921,  intoxicating  liquor, 
to  wit,  moonshine  whiskey;  that  he  was  arrested 
and  brought  before  the  justice,  pleaded  not  guilty, 
was  tried  by  a  jury,  convicted  and  sentenced.     The 
record   is   clear   as   to   the   crime    of   which   he   is 
charged  and  for  which  he  was  sentenced ;  and  under 
the  decision  of  the  Supreme  Court  and  the  cases 
cited,  it  appears  to  me  that  the  objection  of  coun- 
sel for  petitioner  to  the  sentence  is  no  ground  for 
his  discharge  on  this  writ. 

The  further  ground  is  asserted  by  counsel  that 
the  judgment  is  void  as  being  in  excess  of  the 
jurisdiction  of  the  justice.  This  objection  is  not 
tenable  as  being  a  ground  for  discharge.  [67]  It 
will  be  noted  that  the  number  of  days,  imprisonment 
set  forth  in  the  sentence  is  three  hundred.  The  fine 
is  600.     The  statute  fixes  imprisonment  at  one  day 
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for  each  two  dollars  of  the  fine.     (See  Sec.  192, 
Criminal  Code). 
Sec.  2299,  Compiled  Laws  of  Alaska,  provides : 
''That  a  judgment  that  the  defendant  pay  a 
fine  must  also  direct  that  he  be  imprisoned  in 
the  county  jail  until  the  fine  be  satisfied,  speci- 
fying the  extent  of  the  imprisonment,  which 
cannot  exceed  one  day  for  every  two  dollars 
of  the  fine;  and  in  case  the  entry  of  judgment 
should   omit   to   direct  the  imprisonment  and 
the  extent  therefor,  the  judgment  to  pay  the 
fine  shall  operate  to  authorize  and  require  the 
imprisonment  until  the  fine  is  satisfied  at  the 
rate   above-mentioned. ' ' 
Under  this  sentence,  imprisonment  for  the  costs 
is  not  provided  for. 

As  for  the  contention  that  the  jurisdiction  of  the 
justice  extends  to  only  one  year's  imprisonment,  I 
fail  to  find  that  our  statute  so  provides.  The  juris- 
diction of  a  justice  is  set  forth  in  Sec.  2519,  Com- 
piled Laws  of  Alaska.  I  can  find  no  more  conclu- 
sive authority  on  this  point  than  Ex  parte  Lang,  85 
U.  S.  163.  In  this  case  the  statute  provided  that  the 
penalty  for  the  offense  of  which  the  petitioner  was 
convicted  was  a  fine  or  imprisonment,  but  the 
Court,  in  the  first  instance,  imposed  a  sentence  of 
fine  and  imprisonment.  As  to  this  judgment  the 
Supreme  Court,  through  that  eminent  jurist.  Jus- 
tice Miller,  says: 

"The  first  judgment,  though  erroneous,  was 
not  absolutely  void.  It  was  rendered  by  a 
court  which  had  jurisdiction  of  the  party  and 
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of  the  offense  on  a  valid  verdict.     The  error  of 

the    court   in   imposing   the   two   punishments 

mentioned  in  the  statute  when  it  had  only  the 

alternative  of  one  of  them,  did  not  make  the 

judgment  wholly  void." 

In  the  matter  of  the  habeas  corpus  proceedings 

before  the  Supreme  Court,  in  the  case  In  re  Bonner, 

the  error  or  excess  [68]  of  jurisdiction  of  the  Court 

in  imposing  sentence,  is  gone  into  by  Judge  Field 

in  a  very  instructive  opinion,  and  therein  the  Court 

says : 

''Where  the  Court  is  authorized  to  impose 
imprisonment  and  exceeds  the  time  prescribed 
by  law,  the  judgment  is  void  for  the  excess." 
In  the  case  before  us  the  judgment  is  not  void, 
but  may  be  void  as  to  any  excess,  and  the  present 
time  is  not  subject  to  collateral  attack  under  a  writ 
of  habeas  corpus.     If  the  justice  has  jurisdiction 
to  sentence  the  defendant  for  a  year  only,  including 
the  fine  under  the  statutory  calculation,  the  judg- 
ment would  be  void  only  as  to  the  excess. 
See  Sec.  2299  and  the  proviso  to  Sec.  2301. 
Compiled  Laws  of  Alaska,  and 
Booth  V.  The  U.  S.,  197  Fed.  287. 
I  am  unable  to  see  that  the  defendant  is  illegally 
restrained  of  his  liberty  by  the  United  States  Mar- 
shal for  the  reasons  stated,  and  therefor  the  writ 
will  be  discharged  and  the  petitioner  remanded  to 
the  custody  of  the  marshal  for  execution  of  the 

sentence  of  the  Court. 

THOS.  M.  REED, 
Judge. 
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Delivered  April  3,  1922. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  7,  1922.  John  H.  Dunn, 
Clerk.     By  W.  B.  King,  Deputy.     [69] 


[Caption  and  Title.] 

No.  2169— A. 
Petition  for  Appeal. 
Harry  Mabry,  the  petitioner  and  appellant  above 
named,  feeling  himself  aggrieved  by  the  decision 
and  final  judgment  given  and  entered  on  this  3d 
day  of  April,  1922,  in  the  above-entitled  cause, 
discharging  the  writ  of  habeas  corpus  and  remand- 
ing the  petitioner  and  appellant  to  custody  and  im- 
prisonment imder  the  pretended  judgments  of  said 
Justice  Court  of  the  date  of  January,  9th,  1922, 
and  of  this  District  Court  of  the  date  of  March 
16th,  1922,  as  fully  set  out  in  the  Return  of  the 
United  States  Marshal  to  the  writ  of  habeas  corpus 
in  this  case,  does  hereby  appeal  from  said  final 
judgment  of  this  court,  and  from  every  part 
thereof,  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  prays  that  his  said 
appeal  be  allowed,  and  further  prays  that  the  bill 
of  exceptions  prepared  and  offered  by  him  may  be 
settled  and  allowed  by  this  court. 
HARRY  MABRY, 

Petitioner  and  Appellant. 
WICKERSHAM    &    KEHOE, 

Attorneys  for  Appellant. 
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'Now,  on  this  5tli  day  of  April,  1922,  the  fore- 
going appeal  is  hereby  allowed. 

Done  in  open  court  this  5th  day  of  April,  192'2. 

THOS.   M.    REED, 

District  Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
Eirst  Division.     Apr.  5,  1922.     J.  H.  Dunn,  Clerk. 

Dy ,  Deputy. 

Service  of  a  full,  true  and  correct  copy  of  the 
within  Petition  for  Appeal  is  hereby  acknowledged 
this  4th  day  of  April,  1922. 

GEO.  D.   BEAUMONT, 

U.  S.  Marshal.     [70] 


[Caption  and  Title.] 

No.  2169— A. 

Assignment  of  Errors. 

Comes  now  Harry  Mabry,  the  appellant  herein, 
and  makes  and  files  the  following  assignment  of 
errors  upon  which  he  will  rely  in  prosecuting  his 
appeal  in  the  above-entitled  action; 

I. 

The  Court  erred  in  discharging  the  writ  of 
habeas  corpus  and  in  making  the  order  remanding 
this  appellant  to  restraint  and  imprisonment  as 
therein  set  out. 

II. 

The  Court  erred  in  holding  the  complaint  in  this 
case  made  by  the  Special  Assistant  U.  S.  Attorney 
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on  January  9tli,  19'22,  before  the  Justice  Court  at 
Sitka,  Alaska  and  upon  which  this  appellant  was 
arrested,  was  sufficient  or  any  authority  to  confer 
any  jurisdiction  on  said  Justice  of  the  Peace  to 
issue  any  warrant  for  the  arrest  of  the  appellant, 
or  to  put  him  on  trial  for  any  offense  against  the 
Act  of  Congress  approved  Feb.  14,  1917,  entitled 
''An  Act  to  prohibit  the  manufacture  or  sale  of 
alcholic  liquors  in  the  Territory  of  Alaska,  and  for 
other  purposes,"  or  to  render  the,  or  any,  judgment 
against  the  appellant  under  any  charge  for  a  viola- 
tion of  said  Act  of  Congress  or  to  order  his  im- 
prisonment in  any  jail  or  any  place,  or  to  make  the 
pretended  judgment  of  January  9th,  1922,  so  pre- 
tended to  be  made  by  said  Justice  in  this  case.     [71] 

III. 

The  Court  erred  in  holding  that  said  complaint 
states  any  crime  under  said  Act  of  Congress,  or 
gave  said  Justice  or  District  Court  any  jurisdiction 
over  the  person  of  this  appellant;  that  said  com- 
plaint does  not  state  any  probable  cause  on  sworn 
information. 

IV. 

The  Court  erred  in  adjudging  that  the  Justice 
Court  in  Sitka  Precinct,  First  Division,  Alaska^ 
had  jurisdiction  to  make  the  pretended  judgment 
of  January  9th,  1922,  and  the  docket  judgment  of 
the  same  date  therein,  because  it  appears  upon  the 
face  of  said  judgments,  and  each  of  them,  that  it 
w^as  null  and  void  for  want  of  jurisdiction  in  said 
Justice  Court  to  make  and  enter  the  same. 
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V. 

The  Court  erred  in  holding  that  the  pretended 
judgments  set  out  in  full  in  the  return  of  the 
United  States  Marshal,  defendant,  in  this  case,  as 
his  warrant  and  authority  for  restraining  and  im- 
prisoning this  appellant  as  herein  complained  of, 
were  either  or  both  sufficient  and  valid,  or  any  legal 
authority  to  the  said  Marshal  so  to  restrain  this 
appellant  of  his  liberty  or  to  imprison  him  in  said 
jail  at  Juneau,  Alaska,  or  any  where,  or  at  all. 

VI. 

The  Court  erred  in  adjudging  that  the  imprison- 
ment of  this  appellant  by  the  said  United  States 
Marshal  defendant  herein,  upon  the  said  pretended 
authority  set  out  by  him  in  his  return  in  this  case 
to  the  writ  of  habeas  corpus,  was  legal,  and  that  the 
proceedings  in  said  Justice  Court  whereby  the  said 
judgments  were  so  made,  were  legal  and  in  com- 
pliance with  law,  because  it  appears  upon  the  face 
of  the  petition  in  this  case,  the  writ,  the  return  to 
the  writ,  and  upon  the  whole  record  before  the  court : 
(1)  That  the  said  R.  W.  DeArmond,  Commissioner 
and  Ex-ojficio  Justice  of  the  Peace  in  said  Sitka 
precinct.  First  [72]  Division,  Alaska,  as  afore- 
said, had  no  jurisdiction  or  authority  in  law  or 
otherwise,  to  render  and  make  the  pretended  judg- 
ment so  by  him  made  and  rendered  in  this  case 
against  the  appellant  on  said  January  9th,  1922,  as 
aforesaid,  because  the  said  judgment  is  not  based 
upon  any  crime  defined  by  or  known  to  the  laws  of 
the  United  States,  or  the  Territory  of  Alaska,  and 
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the  pretended  crime  stated  therein  is  not  a  crime 
known  to  or  defined  by  said  or  any  laws.  (2)  Said 
pretended  judgment  of  January  9th,  1922,  as  afore- 
said, being  void  for  want  of  jurisdiction,  and  being 
so  made  in  excess  and  outside  of  the  jurisdiction 
of  the  said  Justice  Court,  as  aforesaid,  all  subse- 
quent proceedings  of  said  Justice  Court,  and  of  the 
District  Court,  based  thereon,  were  each  without 
jurisdiction  and  wholly  void.  (3)  Said  pretended 
judgment  of  January  9th,  1922,  as  aforesaid, 
being  void  for  want  of  and  in  excess  of  the 
jurisdiction  of  the  said  Justice  Court,  all  sub- 
sequent proceedings  thereunder,  both  in  said 
Justice  Court  and  in  this  District  Court,  and  the 
imprisonment  and  restraint  of  this  appellant  were 
and  now  are  in  violation  of  law  and  of  this  appel- 
lant's rights  under  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States.  (4)  The  com- 
plaint in  said  case  against  this  appellant,  made  and 
verified  on  said  9th  day  of  January,  1922,  by  H.  D. 
Stabler,  Special  Assistant  U.  S.  Attorney,  was  so 
made  in  violation  of  the  provisions  of  Section  28 
and  other  provisions  of  the  Act  of  Congress  en- 
titled "An  act  to  prohibit  the  manufacture  or  sale 
of  alcoholic  liquors  in  the  Territory  of  Alaska,  and 
for  other  purposes,"  approved  Feb.  14,  1917,  39 
Stat.  L.,  page  903,  and  was  made  without  authority 
of  law  and  in  violation  of  said  law  and  did  not  state 
facts  sufficient  to  constitute  any  crime,  or  to  give  the 
said  Justice  Court  jurisdiction  to  try  and  sentence 
this  appellant  as  in  said  record  stated.  (5)  That 
the    pretended    warrant    so    issued     [73]     by    the 
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said  Commissioner  and  Ex-officio  Justice  of  the 
Peace  in  the  Sitka  Precinct,  as  aforesaid,  on  said 
January  9th,  1922,  for  the  arrest  of  this  appellant 
and  upon  which  he  was  so  arrested  and  restrained 
of  his  liberty,  and  so  attempted  to  be  brought  within 
the  jurisdiction  of  the  said  Justice  Court,  w^as  and 
is  void  and  illegal  in  this :  that  it  is  in  direct  viola- 
tion of  Section  2384,  compiled  Laws  of  Alaska, 
1913,  because  it  did  not  and  does  not  now  state  or 
designate  any  crime  therein  alleged  to  have  been 
committed  by  this  appellant,  and  because  the  said 
Deputy  Marshal  had  no  authority  thereby  to  arrest 
or  to  detain  or  imprison  this  appellant,  and  his 
said  arrest  and  imprisonment  thereunder  and  his 
detention  in  said  court  were  illegal  because  said 
w^arrant  was  void  and  in  violation  of  law.  (6) 
That  the  pretended  verdict  rendered  by  the  jury 
against  this  appellant  in  said  Justice  Court  was 
and  is  null  and  void  because  it  does  not  find  the  de- 
fendant guilty  of  any  crime,  and  the  same  did  not 
afford  any  jurisdiction  to  the  pretended  judgment 
and  sentence  so  entered  by  the  said  Justice  of  the 
Peace  thereon.  (7)  Because  the  pretended  judg- 
ment so  entered  by  the  said  Justice  of  the  Peace  in 
the  case  against  this  appellant,  as  aforesaid,  was 
null  and  void  for  the  further  reason  that  it  pro- 
vided that  this  appellant  should  be  imprisoned  in 
the  jail  at  Sitka  until  the  costs  of  said  case  were 
paid ;  and  that  part  of  the  said  pretended  judgment 
providing  for  his  said  imprisonment  for  costs  has 
been  imposed  upon  this  appellant  and  the  said 
judgment  is  wholly  null  and  void  for  that  reason 
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also.  (8)  Because  the  docket  entries  in  the  case 
against  the  appellant  herein  kept  by  the  said  Justice 
of  the  Peace  and  made  a  part  of  his  petition  show 
that  the  pretended  crime  charged  against  appellant 
and  upon  which  the  j^iry  so  returned  said  verdict, 
and  the  Justice  so  rendered  said  pretended  judg- 
ment and  sentence,  was  not  a  crime,  and  that  the 
said  Court  had  no  jurisdiction  to  render  any  judg- 
ment and  sentence  against  this  appellant  thereon 
[74]  or  at  all.  (9)  Because  it  appears  on  the 
face  of  the  pretended  judgment  aforesaid,  entered 
b}^  Justice  in  said  Justice  Court  on  January  9th, 
1922,  against  appellant  that  said  justice  had  no  jur- 
isdiction or  authority  to  sentence  appellant  to  be  im- 
prisoned in  jail  four  months,  and  an  additional 
300  days,  as  therein  stated,  because  said  periods 
exceed  the  jurisdiction  of  said  Justice  of  the  Peace 
to  impose  imprisonment,  and  said  sentence  was  null 
and  void.  (10)  Because  it  appears  on  the  face  of 
the  order  of  the  District  Court  in  this  case  dis- 
missing appellant's  appeal  from  the  said  Justice 
Court  to  the  said  District  Court,  as  herein  de- 
scribed, was  without  authority  of  law,  and  the  affirm- 
ance of  the  said  pretended  judgment  of  the  said 
Justice  of  the  Peace  of  January  9th,  1922,  as  afore- 
said, was  without  jurisdiction  and  void,  and  all  pro- 
ceedings and  orders  entered  in  said  cause  in  said 
District  Court,  as  aforesaid,  were  null  and  void 
and  without  jurisdiction.  (11)  That  the  order  of 
said  District  Court  so  made  on  March  16th,  1922, 
directing  the  issuance  of  a  bench  warrant  for  the 
arrest  and  imprisonment  of  this  appellant  was  in 
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excess  of  the  jurisdiction  of  the  said  District  Court 
and  its  Judge,  and  null  and  void,  and  the  arrest 
and  imprisonment  of  this  appellant  being  made  and 
done  under  that  warrant,  was  so  done  without  the 
jurisdiction  and  is  null  and  void.  (12)  That  the 
pretended  imprisonment  of  this  appellant  under 
said  pretended  judgment  of  January  9th,  1922,  and 
the  said  pretended  bench-warrant  so  issued  by  said 
District  Court  upon  which  this  appellant  was  so 
arrested  on  March  24th,  1922,  and  is  now  imprisoned, 
was  and  is  illegal  and  without  jurisdiction  or 
authority  of  law,  and  the  said  United  States  Mar- 
shal, defendant  herein,  is  wholly  without  authority 
of  law  in  restraining  this  appellant  and  imprison- 
ing him  as  aforesaid.     [75] 

WHEREFORE  the  appeUant,  Harry  Mabry, 
prays  that  the  final  judgment  herein  be  reversed 
and  that  this  Court  shall  grant  the  relief  prayed 
for  in  appellant's  Petition  for  Writ  of  Habeas 
Corpus,  now  before  the  Court. 

JAMES    WICKERSHAM, 

J.  W.  KEHOE, 

Attorneys  for  Appellant. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  5,  1922.  John  H.  Dunn, 
Clerk.     By  W.  B.  King,  Deputy.     [76] 
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[Caption  and  Title.] 

No.  2109— A. 

Objections  of  United  States  Attorney  to  Appeal. 

Comes  now  Arthur  O.  Shoup,  United  States  At- 
torney, First  Division,  District  of  Alaska,  to  oppose 
the  motion  of  said  Harry  Mabry,  above-named  ap- 
pellant, that  he  be  permitted  to  give  a  supersedeas 
bond  for  his  release  pending  the  appeal  in  this 
case,  and  for  grounds  of  such  opposition  does  file 
the  following  specifications: 

First.  This  Court  is  without  jurisdiction  or 
authority  to  issue  a  bond  for  the  release  of  said 
prisoner  pending  this  appeal. 

Second.  No  probable  cause  exists  for  grounds 
for  said  appeal. 

Third.  The  affidavit  filed  with  said  motion  for 
the  purpose  of  showing  good  cause  for  such  action  is 
irrelevant  and  immaterial  and  sets  up  a  collateral 
allegation  not  involved  in  or  pertinent  to  said 
motion  or  said  appeal,  and  should  be  stricken  from 
the  files  herein. 

Fourth.  If  it  is  within  the  authority  of  this 
Court  to  issue  an  order  releasing  said  appellant  on 
said  bond,  which  said  United  States  Attorney 
denies,  the  said  bond  should  run  to  the  United 
State  as  beneficiar}^  and  not  to  George  D.  Beaumont, 
United  States  Marshal,  as  the  form  submitted  pro- 
vides. 

Said  Arthur  G.  Shoup,  further  appearing,  ob- 
jects to  specification  numbered  11  in  Assignment 
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numbered  VI,  said  specification  numbered  11  being 
in  words  and  figures  as  follows :     [77] 

"(11)     That  the  order  of  said  District  Court 

so  made  on  March,  16th,   1922,   directing  the 

issuance  of  a  bench-warrant  for  the  arrest  and 

imprisonment  of  this  appellant  was  in  excess 

of  the  jurisdiction  of  the  said  District  Court 

and  its  Judge,  and  null  and  void,  and  the  arrest 

and  imprisonment  of  this  appellant  being  made 

and   done   under   that   warrant,   was   so    done 

without  the  jurisdiction  and  is  null  and  void." 

and  to  specification  numbered  12  in  said  assignment 

of  error,  the  same  being  in  words  and  figures  as 

follows : 

'^(12)     That  the  pretended  imprisonment  of 
this  appellant  under  said  pretended  judgment 
of  January  9th,  1922,  and  the  said  pretended 
bench-warrant  so  issued  by  said  District  Court 
upon  which  this  appellant  was  so  arrested  on 
March  24th,  1922,  and  is  now  imprisoned,  was 
and    is    illegal    and    without    jurisdiction    or 
authority  of  law,  and  the  said  United  States 
Marshal,   defendant  herein,  is  wholly  without 
authority  of  law  in  restraining  this  appellant 
and  imprisoning  him  as  aforesaid." 
for  the  reason  that  said  specifications  numbered  11 
and  12  set  up  matter  relating  to  an  alleged  bench- 
warrant  and  the  arrest  of  said  Harry  Mabry  there- 
under, whereas  in  fact,  as  the  record  in  this  case 
reveals,  no  bench-warrant  was  ever  delivered  to  the 
United  States  Marshal  for  the  arrest  of  the  said 
Harry  Mabry,  nor  any  arrest  under  such  alleged 
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bench-warrant  made  as  stated  in  said  specifications 
numbered  11  and  12.  Said  assignment  of  error, 
therefore,  sets  up  allegations  that  are  not  facts  and 
do  not  conform  to  the  record,  and  therefore  should 
not  be  allowed. 

A.  G.  SHOUP, 
United  States  Attorney. 
Service  of  copy  admitted  the  4th  day  of  April, 
1922. 

J.  W.  KEHOE, 
Of  Attys.  for  Plff. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  4,  1922.  J.  H.  Dunn,  Clerk. 
By ,  Deputy.     [78] 


[Caption  and  Title.] 

No.  2169— A. 

Citation. 
To    GEORGE    D.    BEAUMONT,    United    States 
Marshal,    Defendant    and    Appellee,    and    to 
ARTHUR  G.   SHOUP,  United  States  Attor- 
ney: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  held  at  the  city  of 
San  Francisco,  California,  within  thirty  (30)  days 
from  the  date  hereof  pursuant  to  an  order  allowing 
an  appeal  entered  in  the  Clerk's  office  of  the  Dis- 
trict Court  of  the   Territory  of  Alaska,  Division 
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N'oimber  One,  thereof,  at  Juneau,  in  that  certain 
action  in  which  Harry  Mabry  is  plaintiff  and  appel- 
lant, and  George  D.  Beaumont,  United  States  Mar- 
shal, as  defendant  and  appellee,  to  show  cause, 
if  any  there  be,  why  the  final  judgment  rendered 
herein  against  plaintiff  and  appellant,  Harry 
Mabry,  as  in  said  order  allowing  appeal  mentioned, 
should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  him  in  that  behalf. 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  and  the  seal  of  the  District 
Court  for  the  Territory  of  Alaska,  Division  No. 
One,  this  5th  day  of  April,  1922. 

[Seal]  T.   M.   EEED, 

Judge  of  the  District  Court  for  the  Territory  of 
Alaska  Div.   No.   1,  at  Juneau. 

Attest :     JOHN  H.  DUNN, 

Clerk  of   Said   Court. 

Piled  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  5,  1922.  John  H.  Dunn, 
Clerk.       By  Wm.   Guir,   Deputy. 

Copy  of  within  citation  received  and  due  service 
thereof  acknowledged  this  4th  day  of  April,  1922. 

GEO.  D.  BEAUMONT, 
United   States   Marshal,   Defendant   and  Appellee. 
[79] 
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[Caption  and  Title.] 

No.  2169— A. 

Motion  for  Supersedeas  Bond. 
Comes  now  Harry  Mabry,  the  plaintiff  and  appel- 
lant in  the  above-entitled  cause,  and  moves  the 
Court  that  he  be  permitted  to  give  a  supersedeas 
bond  for  his  release  pending  the  appeal  in  this  case ; 
and  in  support  of  said  motion  appellant  files  here- 
with his  affidavit  for  the  purpose  of  showing  good 
cause  for  such  action. 

HARRY  MABRY, 
By  WICKERSHAM  &   KEHOB, 

Attorneys  for  Appellant. 
Copy  of  the  within  motion  and  affidavit  and  due 

service   thereof   is   hereby   acknowledged   this 

day  of  April,  1922. 

GEO.  D.  BEAUMONT. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  5,  1922.  J.  H.  Dunn,  Clerk. 
By ,  Deputy. 

Sec.  765,  R.  S.  1878.  Rule  33,  Ct.  Ct.  of  App. 
9th  Ct.     [80] 

Affidavit  of  Harry  Mabry 

Territory  of  Alaska, 
City  of  Juneau, — ss. 

Harry  Mabry,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  appellant  named 
in  the  foregoing  motion  for  leave  to  give  super- 
sedeas bond  on  appeal  in  the  above-entitled  cause; 
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that  lie  is  of  the  age  of  42  years,  and  has  been  a 
resident  of  the  Territory  of  Alaska  for  22  years; 
that  for  4  years  he  has  been  a  resident  of  the  town 
of  Sitka,  Alaska,  and  engaged  in  business  there  as 
a  restaurant  keeper ;  that  he  has  a  valuable  business 
and  considerable  sums  of  money  invested  therein; 
that  he  is  also  indebted  to  other  business  men  at 
Sitka  for  supplies  and  other  goods  furnished  to  him 
for  use  in  said  restaurant;  that  when  affiant  took 
his  appeal  from  the  decision  of  the  Justice  of  the 
Peace  in  Sitka  Precinct  rendered  against  him  he 
was  allowed  to  give  a  bail  bond  for  his  release  in 
the  sum  of  twelve  hundred  ($1200.00)  dollars  which 
he  was  able  to  do  by  reason  of  his  good  standing 
and  integrity  as  a  business  man  in  the  said  city  of 
Sitka;  that  affiant  came  to  Juneau  on  the  24  day  of 
March,  1922,  to  attend  the  term  of  this  court  at 
which  he  was  advised  his  appeal  case  would  be 
tried;  instead  of  being  allowed  to  present  his  case 
upon  the  merits  the  Court  dismissed  his  appeal  for 
the  want  of  a  cost  bond,  and  affiant  was  seized  and 
put  into  jail  without  further  notice;  that  affiant 
had  a  good  defence  to  the  charge  against  him,  and 
had  no  doubt  when  he  left  Sitka  to  come  to  Juneau 
to  attend  said  Court  that  he  would  be  found  not 
guilty  upon  said  trial,  and  so  left  his  business  in 
Sitka  under  charge  of  a  person  engaged  tempor- 
arily for  a  few  days  for  that  purpose;  that  this 
affiant's  said  business  must  be  attended  to  at  once 
by  affiant  in  person  or  the  whole  of  said  business 
will  be  lost,  and  those  to  whom  affiant  owes  money 
will  also  lose  the  same;  that  affiant  has  never  been 
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convicted  of  a  crime  prior  to  this  offense  and  his 
offense  in  this  case  is  said  to  be  based  on  taking  a 
drink  of  liquor  with  friends  in  a  private  home; 
that  it  is  bona  fide  the  intention  of  the  affiant  to 
prosecute  his  appeal  in  this  case  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that  affiant 
must  [81]  in  the  meantime  close  up  his  business 
and  protect  the  interests  of  his  creditors  and  that 
he  can  only  do  so  upon  being  allowed  to  give  a  bail 
bond  in  this  case  and  give  his  personal  attention 
thereto. 

HARRY  MABRY. 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
April,  1922. 

[Notarial  Seal]  J.  W.  KBHOE, 

Notary  Public  for  Alaska. 

My  commission  expires  Sept.  15,  1925.     [82] 


[Caption  and  Title.] 

No.  2169— A. 

Order  Fixing  Amount  of  Cost  and  Supersedeas 

Bond 

This  cause  came  on  duly  to  be  heard  before  the 
above-entitled  Court  at  Juneau,  Alaska,  on  the  4 
day  of  April,  1922,  upon  the  application  of  the 
above-named  plaintiff  and  appellant  to  have  the 
Court  fix  the  cost  and  supersedeas  bond  on  appeal 
in  the  above-entitled  cause,  and  the  Court  having 
heard  counsel,  and  being  advised^ 
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IT  IS  HEREBY  ORDERED  that  the  said  cost 
and  supersedeas  bond  be  and  the  same  is  hereby 
fixed  in  this  case  on  the  appeal  from  the  final  judg- 
ment herein  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  at  the  sum  of  Two 
Thousand  Dollars. 

Done  in  open  court  this  5th  day  of  April,  1922. 

THOS.  M.  REED, 
District  Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  5,  1922.  John  H.  Dunn, 
Clerk.      By ,  Deputy. 

Entered  Court  Journal  No.  R,  page  135.     [83] 


[Caption  and  Title.] 

No.  2169— A. 

Order  Allowing  Appeal,  etc. 

And  now,  to  wit,  on  the  fifth  day  of  April,  1922, 
it  is  ORDERED  that  the  appeal  be  allowed  as 
prayed  for. 

And  it  is  further  ORDERED  that  said  plaintiff 
and  appellant,  Harry  Mabry,  may,  at  any  time 
pending  said  appeal,  be  enlarged  upon  executing  a 
recognizance,  with  sureties  in  the  sum  of  Two 
Thousand  Dollars,  to  the  satisfaction  of  the  Clerk 
of  this  court,  for  his  appearance  to  answer  the 
judgment  of  the  Court  of  Appeals,  and  upon  failure 
thereof  to  give  bail,  to  remain  in  the  custody  of  the 
United  States  Marshal,  First  Division,  Territory  of 
Alaska,  at  Juneau. 
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Dated  this  5th  day  of  April,  1922. 

THOS.  M.  EEED, 
Judge. 
Due  and  timely  service  of  the  copy  of  the  fore- 
going order  is  hereby  acknowledged  this  5th  day 
of  April,  1922. 

A.  G.  SHOUP, 
United  States  Attorney. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  5,  1922.  J.  H.  Dunn,  Clerk. 
By ,  Deputy. 

Entered  Court  Journal  No.  E,  page  135.     [84] 


[Caption  and  Title.] 

No.    2169— A. 

Bond  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  Harry  Mabry,  Plaintiff,  and  Lockie  Mc- 
Kinnon  and  Abner  Murray,  sureties,  are  held  and 
firmly  bound  unto  the  above-named  appellee,  George 
D.  Beaumont,  United  States  Marshal,  in  the  sum 
of  Two  Thousand  Dollars  ($2000.00),  for  the  pay- 
ment of  which  to  be  well  and  truly  made,  we  bind 
ourselves,  and  each  of  our  heirs,  executors  and  as- 
signs, firmly  by  these  presents.  The  condition  of 
this  obligation  is  such  that 

WHEREAS,  the  above-bounden  Harry  Mabry, 
has  appealed  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  judgment  rendered  against 
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•him  in  the  District  Court  for  Division  Number  One, 
at  Juneau,  District  of  Alaska,  on  the  3d  day  of 
April,  1922,  in  that  certain  cause  in  which  Harry 
Mabry  is  plaintiff  and  the  said  George  D.  Beau- 
mont, United  States  Marshal,  is  defendant,  dis- 
charging the  writ  of  habeas  corpus  therein  and  re- 
manding the  above  appellant,  plaintiff  below,  to  the 
custody  of  him,  the  said  defendant,  and  whereas 
the  above-named  appellant  has  been  ordered  en- 
larged upon  recognizance  in  the  sum  of  Two 
Thousand  Dollars    ($2000.00); 

NOW,  THEREFORE,  if  the  appellant  shall 
prosecute  his  appeal  to  effect  and  answer  all  dam- 
ages and  costs  if  he  fails  to  make  his  plea  good  and 
shall  answer  the  judgment  of  the  above-entitled 
Court,  this  obligation  shall  be  null  and  void;  other- 
wise to  remain  in  full  force  and  effect.     [85] 

IN  WITNESS  WHEREOF,  We  have  have 
hereunto  set  our  hands  and  seals  this  5th  day  of 
April,  1922. 

HARRY  MABRY,  (Seal) 

Principal. 
LOCKIE  McKINNON,     (Seal) 

Surety. 
ABNER  MURRAY,  (Seal) 

Surety. 

United  States  of  America, 
District  of  Alaska, — ss. 

Lockie  McKinnon  and  Abner  Murray,  being  first 
duly  sworn,  depose  and  say,  each  for  themselves 
and  not  one  for  the  other ;  that  he  is  the  surety  who 
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executed  as  such  the  foregoing  bond;  that  he  is  not 
a  counsellor  or  attorney  at  law,  marshal,  clerk  of 
any  court  or  other  officer  of  any  court;  that  he  is  a 
resident  of  the  Territory  of  Alaska;  that  he  is 
worth  the  sum  of  $2000.00,  over  and  above  all  just 
debts  and  liabilities  and  exclusive  of  property  ex- 
empt from  execution. 

LOCKIE   McKINNON. 
[Seal]  ABNER  MURRAY. 

Subcribed  and  sworn  to  before  me  this  5th  day 
of  April,  1922. 

JOHN  H.  DUNN, 
Clerk  of  District  Court. 
The  above  and  foregoing  bond  is  hereby  approved 
as  to  form  and  sufficiency  of  sureties  this  5th  day 
of  April,  1922. 

THOS.  M.  REED, 
Judge  District   Court,  1st  Division  Alaska. 

[Endorsed]  :  Bond.  No.  2169— A.  Harry  Mabry 
vs.  Geo.  D.  Beaumont,  U.  S.  Marshal. 

Filed  in  the  District  Court  District  of  Alaska, 
First  Division.  Apr.  5,  1922.  J.  H.  Dunn,  Clerk. 
By  W.  B.  King,  Deputy.     [86] 


[Caption  and  Title.] 

No.    2169— A. 

Order  of  Release. 

To  the  United  States  Marshal,  District  of  Alaska, 
Division  Number  One : 
Harry  Mabry,  who  is  detained  by  you  upon  a 
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charge  of  violation  of  the  Alaska  Bone  Dry  Law, 
having  perfected  an  appeal  in  the  above-entitled 
matter  from  the  final  order  of  this  Court  dismissing 
his  petition  for  writ  of  habeas  corpus,  and  having 
given  sufficient  bail  to  prosecute  his  appeal  to  effect 
and  answer  all  damages  and  costs  if  he  fails  to 
make  his  plea  good  and  to  answer  the  judgment  of 
the  above-entitled  Court  and  of  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  and  having  been 
enlarged  upon  said  bail,  you  are  commanded  forth- 
with to  discharge  him  from  your  custody. 
Dated  at  Juneau  this  5th  day  of  April,  1922. 

THOS.  M.  REED, 

Judge. 
Copy  received  this  5th  day  of  April,  1922. 

A.  O.   SHOUP, 

U.  S.  Atty. 
Entered  Court  Journal  No.  E,  page  136. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Apr.  5,  1922.  John  H.  Dunn,  Clerk. 
By  L.  E.  Spray,  Deputy.     [87] 
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.[Caption  and  Title.] 

No.  2169— A. 

Cost  Bill. 
Statement  of  disbursements  claimed  in  the  above- 
entitled  cause,  viz: 

Clerk's  Fees   $15.25 

Marshal 's  Fees   $  none 

Trial    Fee    $ 

Costs  in  Lower  Court  $ 

Advertising     $ 

Depositions     $ 

Attorneys'    Fees    $ 

Attorney's  Fee  for  taking  depositions, 

at  each $ 

Master's   Fees    $ 

Referee's   Fee    $ 

Disbursements    $ 

Witness  Fees   $ 

Total     $15.25 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  10,  1922.  John  H.  Dunn, 
Clerk.    By  W.  B.  King,  Deputy. 

United  States  of  America, 
Territory  of  Alaska, 
Division  No.  1, — ss. 

I,  H.  D.  Stabler  being  duly  sworn,  say  I  am  the 
Sp.  Asst.  U.  S.  Attorney,  for  defendant  IT.  S.  Mar- 
shal in  the  above-entitled  cause;  that  the  costs  and 
disbursements  set  forth  above  have  been  necessarily 
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incurred  in  the  prosecution  of  this  suit,  and  that 
defendant  is  entitled  to  recover  the  same  from  the 
plaintiff -petitioner. 

H.  D.  STABLER, 
For  Defendant  George  D.  Beaumont. 

Subscribed  and  sworn  to  before  me,  this  April 
10,  1922. 

[Seal]  JOHN  H.  DUNN, 

Clerk. 
By  Walter  B.  King, 

Deputy  Clerk. 
Costs  taxed  at  $15.25  this  10th  day  of  April,  1922. 

JOHN   H.   DUNN, 

Clerk.     [88] 


[Caption  and  Title.] 

No.  2169— A. 

Stipula,tion  Re  Printing  Transcript  of  Record. 

It  is  stipulated  between  the  attorneys  for  the 
parties  respectively,  that  in  printing  the  record  in 
this  case  for  use  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circut,  all  captions  should 
be  omitted  after  the  title  of  the  cause  has  been  once 
printed,  and  the  words  "Caption  and  Title"  and 
the  name  of  the  paper  or  document  should  be  sub- 
stituted therefor.  All  other  parts  of  the  record 
should  be  printed. 
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Dated  this  11th  day  of  April,  1922. 

WICKERSHAM  &  KEHOE, 
Attorneys  for  Plaintiff  and  Appellant. 

A.  G.  SHOUP, 
U.  S.  Attorney  for  Defendant  and  Appellee. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  11,  1922.  John  H.  Dunn, 
€lerk.     By  L.  E.  Spray,  Deputy.     [89] 


[Caption  and  Title.] 

No  2169— A. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  District  Court  for  the  Territory 
of  Alaska,  Division  Number  One. 
You  will  kindly  prepare  and  transmit  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in 
connection  with  the  appeal  herein  copies  of  the  fol- 
lowing papers  and  documents  herein: 

1.  Petition  for  writ  of  habeas  corpus,  with  at- 

tached papers. 

2.  Order  granting  writ  of  habeas  corpus. 

3.  Writ  of  habeas  corpus. 

4.  Return  to  writ  of  habeas  corpus. 

5.  Order  discharging  writ  of  habeas  corpus. 

6.  Bill  of  exceptions. 

7.  Memo  opinion  on  petition  for  writ  of  habeas 

corpus. 

8.  Petition  for  appeal. 

9.  Assignment  of  errors. 
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10.  Objections  of  U.  S.  Attorney  to  appeal. 

11.  Citation. 

12.  Motion   for    supersedeas    bond,    affidavit    at- 

tached. 

13.  Order  fixing  bond. 

14.  Order  enlarging  defendant   (petitioner). 

15.  Bond. 

16.  Order  of  release. 

17.  Cost  bill. 

18.  Stipulation. 

19.  This  praecipe. 

Due  and  timely  service  of  a  full,  true  and  correct 
copy  of  the  within  praecipe  hereby  acknowledged 
this  11th  day  of  April,  1922. 

A.  G.  SHOUP, 
U.  S.  Atty. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Apr.  11,  1922.  John  H.  Dunn, 
Clerk.     By  L.  E.  Spray,  Deputy. 

WICKERSHAM  &  KEHOE, 
Attorneys  for  Plaintiff  &  Appellant.     [90] 


In  the  District  Court  for  the  District  of  Alaska^ 
Division  No.  1,  at  Juneau. 

United  States  of  America, 
District  of  Alaska, 
Divison  No.  1, — ss. 

Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record. 

I,  John  H.  Dunn,  Clerk  of  the  District  Court  of 
Alaska,  Division  No.  1,  hereby  certify  that  the  fore- 
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going  and  hereto  attached  ninety  pages  of  type- 
written matter,  numbered  from  one  to  ninety,  both 
inclusive,  constitute  a  full,  true,  and  complete  copy, 
and  the  whole  thereof,  of  the  record  prepared  in 
accordance  with  the  praecipe  of  attorneys  for  plain- 
tiff and  appellant  on  file  in  my  office  and  made  a 
part  hereof,  in  Cause  No.  2169-A,  wherein  Harry 
Mabry  is  plaintiff  and  appellant  and  George  D. 
Beaumont,  United  States  Marshal,  is  defendant  and 
appellee, 

I  further  certify,  that  the  said  record  is  by  virtue 
of  the  petition  on  appeal  and  citation  issued  in  this 
cause  and  the  return  thereof  in  accordance  there- 
with. 

I  further  certify  that  this  transcript  was  pre- 
pared by  me  in  my  office,  and  that  the  cost  of  pre- 
paration, examination  and  certificates,  amounting 
to  ($43.35)  forty-three  and  35/100  dollars,  has 
been  paid  to  me  by  counsel  for  appellants. 

IN  WITNESS  WHEREOF,  I  have  hereunto 
set  my  hand  and  the  seal  of  the  above-entitled  court 
this  13th  day  of  April,  1922. 

[Seal]  JOHN  H.  DUNN, 

Clerk. 
By  L.  E.  Spray, 

Deputy. 


[Endorsed] :  No.  3866.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Harry 
Mabry,    Appellant,   vs.    George   D.    Beaumont,    as 
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United  States  Marshal,  for  the  Territory  of  Alaska, 
First  Division,   Appellee.     Transcript   of   Record. 
Upon  Appeal  from  the  United  'States  District  Court 
for  the  District  of  Alaska,  Division  No.  1. 
Filed  April  25,  1922. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


No.  3866. 


I.N-  Thk 

dtrrmt  (Hanrt  of  Ajjppala 

Foe  The  Ninth  Circuit 


HARRY  MABRY, 

Appellant,      / 
vs. 
GEORGE  D.  BEAUMONT,  as 
United  States  Marshal, 

Appellee. 


APPLICATION  FOR  HABEAS  CORPUS. 


Irt^f  anb  Argumi^nt  fur  ApprUant 


WICKERSHAM  &  KEHOE, 

Attorneys  for  Appellant. 
Jimeau,  Alaska. 


In  The 

Oltrrutt  OInurt  of  App^ala 

For  The  Ninth  Circuit 


HARRY  MABRY, 

Appellant, 
vs. 
GEORGE  D.  BEAUMONT,  as    { 
United  States  Marshal, 

Appellee. 


APPLICATION  FOR  HABEAS  CORPUS. 


Irtrf  anb  Argument  fnr  Appellant 


WICKERSHAM  &  KEHOE, 

Attorneys  for  Appellant. 
Jimeau,  Alaska. 


In  The 

T^nxtth  ^tateH  Qltrrmt  Qlnurl  of  Appeals 

For  The  Ninth  Circuit 


HARRY  MABRY, 

Appellant, 
vs.  I 

GEORGE  D.  BEAUMONT,  as    ^ 
United  States  Marshal, 

Appellee. 


APPLICATION  FOR  HABEAS  CORPUS. 


Iwf  anb  Argument  fnr  Appellant 


STATEMENT  OF  THE  CASE 

The  appellant  was  accused  of  "a  violation  of  the 
Alaska  Bone  Dry  Act,  Pub.  No.  308,"  by  taking  a 
drink  of  "moonshine  whiskey"  with  some  friends, 
in  S.  S.  Thornton's  residence,  at  Sitka,  Alaska,  on 
December  1,  1921;  on  complaint  of  the  Ass't  U.  S. 
Attorney,  at  Sitka,  Alaska,  he  was  arrested,  tried 
before  a  jury,  found  guilty  and  sentenced  to  Four 
(4)  months  imprisonment  in  the  jail  at  Sitka,  and 
to  pay  a  fine  of  Six  Hundred  ($600.00)  dollars,  and 
costs    amounting    to     Ninety- Three      and     55-100 


($93.55)  dollars,  and  to  be  confined  in  jail  till  the 
fine  and  costs  are  paid. 

The  record  shows  it  was  his  first  conviction.  After 
a  futile  attempt  to  secure  an  appeal  to  the  district 
court,  defendant  applied  to  the  district  court  for 
the  First  Division,  at  Juneau,  Alaska,  in  a  habeas 
corpus  proceeding,  praying  to  be  discharged  from 
confinement  because  the  justice  who  tried  and  sen- 
tenced him  had  no  jurisdiction  to  cause  his  arrest 
and  trial,  and  because  the  judgment  entered  is  void 
for  want  of  jurisdiction. 

On  the  motion  to  dismiss  his  attempted  appeal 
from  the  justice  court  the  judge  of  the  district  court 
entered  an  order  affirming  the  judgment  and  sen- 
tence in  the  justice  court;  appellant  objects  to  that 
affirmation  as  also  void  for  want  of  jurisdiction,  be- 
cause all  the  proceedings  in  the  justice  court  upon 
which  it  is  based,  being  void  for  want  of  jurisdic- 
tion, there  was  no  jurisdictional  basis  for  affirmance. 

The  appellant  will  rely  upon  the  following  errors 
assigned  by  him  in  this  case: 

I. 

The  court  erred  in  discharging  the  writ  of  habeas 
corpus  and  in  making  the  order  remanding  this  ap- 
pellant to  restraint  and  imprisonment  as  therein 
set  out. 

n. 

The  court  erred  in  holding  the  complaint  in  this 
case  made  by  the  special  assistant  U.  S.  attorney 
on  January  9th,  1922,  before  the  justice  court  at 
Sitka,  Alaska,  and  upon  which  this  appellant  was 
arrested,  was  sufficient  or  any  authority  to  confer 
any  jurisdiction  on  said  justice  of  the  peace  to  issue 


any  warrant  for  the  arrest  of  the  appellant,  or  to 
put  him  on  trial  for  any  offense  against  the  act  of 
Congress  approved  Feb.  14, 1917,  entitled  "An  Act  to 
prohibit  the  manufacture  or  sale  of  alcoholic  liquors 
in  the  Territory  of  Alaska,  and  for  other  purposes, ' ' 
or  to  render  the,  or  any,  judgment  against  the  ap- 
pellant under  any  charge  for  a  violation  of  said  act  of 
Congress,  or  to  order  his  imprisonment  in  any  jail  or 
any  place,  or  to  make  the  pretended  judgment  of 
January  9th,  1922,  so  pretended  to  be  made  by  said 
justice  in  this  case. 

III. 

The  court  erred  in  holding  that  said  complaint 
states  any  crime  under  said  act  of  Congress,  or  gave 
said  justice  or  district  court  any  jurisdiction  over 
the  person  of  this  appellant;  that  said  complaint 
does  not  state  any  probable  cause  on  sworn  informa- 
tion. 

IV. 

The  court  erred  in  adjudging  that  that  justice 
court  in  Sitka  precinct,  first  division,  Alaska,  had 
jurisdiction  to  make  the  pretended  judgment  of  Jan- 
uary 9th,  1922,  and  the  docket  judgment  of  the  same 
date  therein,  because  it  appears  upon  the  face  of  said 
judgments,  and  each  of  them,  that  it  was  null  and 
void  for  want  of  jurisdiction  in  said  justice  court  to 
make  and  enter  the  same. 

V. 
The  court  erred  in  holding  that  the  pretended  judg- 
ments set  out  in  full  in  the  return  of  the  United 
States  Marshal,  defendant,  in  this  case,  as  his  war- 
rant and  authority  for  restraining  and  imprisoning 
this  appellant,  as  herein  complained  of,  were  either 
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or  both  sufficient  and  valid,  or  any  legal  authority 
to  the  said  Marshal  so  to  restrain  this  appellant  of 
his  liberty  or  to  imprison  him  in  said  jail  at  Juneau, 
Alaska,  or  any  where,  or  at  all. 

VI. 
The  court  erred  in  adjudging  that  the  imprison- 
ment of  this  appellant  by  the  said  United  States 
Marshal,  defendant  herein,  upon  the  said  pretended 
authority  set  out  by  him  in  his  return  in  this  case 
to  the  writ  of  habeas  corpus,  was  legal,  and  that  the 
proceedings  in  said  justice  court  whereby  the  said 
judgments  were  so  made,  were  legal  and  in  compli- 
ance with  law,  because  it  appears  upon  the  face  of 
the  petition  in  this  case,  the  writ,  the  return  of  the 
writ,  and  upon  the  whole  record  before  the  court: 
(1)  That  the  said  R.  W.  DeArmond,  Commissioner 
and  ex-officio  justice  of  the  peace  in  said  Sitka  pre- 
cinct, first  division,  Alaska,  as  aforesaid,  had  no 
jurisdiction  or  authority  in  law  or  otherwise,  to  ren- 
der and  make  the  pretended  judgment  so  by  him 
made  and  rendered  in  this  case  against  the  appellant 
on  said  January  9th,  1922,  as  aforesaid,  because  the 
said  judgment  is  not  based  upon  any  crime  defined 
by  or  known  to  the  laws  of  the  United  States,  or  the 
Territory  of  Alaska,  and  the  pretended  crime  stated 
therein  is  not  a  crime  known  to  or  defined  by  said 
or  any  laws.  (2)  Said  pretended  judgment  of  Janu- 
ary 9th,  1922,  as  aforesaid,  being  void  for  want  of  jur- 
isdiction, and  being  so  made  in  excess  and  outside  of 
the  jurisdiction  of  the  said  justice  court,  as  aforesaid, 
all  subsequent  proceedings  of  said  justice  court,  and 
of  the  district  court,  based  thereon,  were  each  with- 
out jurisdiction  and  wholly  void.   (8)  Said  pretended 


judgment  of  January  9th,  1922,  as  aforesaid,  being 
void  for  want  of  and  in  excess  of  the  jurisdiction  of 
the  said  justice  court,  all  subsequent  proceedings 
thereunder,  both  in  said  justice  court  and  in  this  dis- 
trict court,  and  the  imprisonment  and  restraint  of 
this  appellant  were  and  now  are  in  violation  of  law 
and  of  this  appellant's  rights  under  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States.  (4)  The  complaint  in  said  case  against  this 
appellant,  made  and  verified  on  said  9th  day  of 
January,  1922,  by  H.  D.  Stabler,  special  assistant 
U.  S.  attorney,  was  so  made  in  violation  of  the  pro- 
visions of  Section  28  and  other  provisions  of  the  act 
of  Congress  entitled  "An  Act  to  prohibit  the  manu- 
facture or  sale  of  alcoholic  liquors  in  the  Territory 
of  Alaska,  and  for  other  purposes,"  approved  Feb. 
14, 1917,  39  Stat.  L.  page  903,  and  was  made  without 
authority  of  law  and  in  violation  of  said  law  and  did 
not  state  facts  sufficient  to  constitute  any  crime, 
or  to  give  the  said  justice  court  jurisdiction  to  try 
and  sentence  this  appellant  as  in  said  record  stated. 
(5)  That  the  pretended  warrant  so  issued  by  the 
said  Commissioner  and  ex-officio  justice  of  the  peace 
in  the  Sitka  precinct,  as  aforesaid,  on  said  January 
9th,  1922,  for  the  arrest  of  this  appellant  and  upon 
which  he  was  so  arrested  and  restrained  of  his  lib- 
erty, and  so  attempted  to  be  brought  within  the 
jurisdiction  of  the  said  justice  court,  was  and  is  void 
and  illegal  in  this:  that  it  is  in  direct  violation  of 
Section  2384,  Compiled  Laws  of  Alaska,  1913,  be- 
cause it  did  not  and  does  not  now  state  or  designate 
any  crime  therein  alleged  to  have  been  committed  by 
this  appellant,  and  because  the  said  deputy  marshal 
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had  no  authority  to  thereby  arrest  or  to  detain  or 
imprison  this  appellant,  and  his  said  arrest  and  im- 
prisonment thereunder  and  his  detention  in  said 
court  were  illegal  because  said  warrant  was  void 
and  in  violation  of  law.  (6)  That  the  pretended 
verdict  rendered  by  the  jury  against  this  appellant 
in  said  justice  court  was  and  is  null  and  void  because 
it  does  not  find  the  defendant  guilty  of  any  crime, 
and  the  same  did  not  afford  any  jurisdiction  to  the 
pretended  judgment  and  sentence  so  entered  by  the 
said  justice  of  the  peace  thereon.  (7)  Because  the 
pretended  judgment  so  entered  by  the  said  justice 
of  the  peace  in  the  case  against  this  appellant,  as 
aforesaid,  was  null  and  void  for  the  further  reason 
that  it  provided  that  this  appellant  should  be  im- 
prisoned in  jail  at  Sitka  until  the  costs  of  said  case 
were  paid;  and  that  part  of  the  said  pretended  judg- 
ment providing  for  his  said  imprisonment  for  costs 
has  been  imposed  upon  this  appellant  and  the  said 
judgment  is  wholly  null  and  void  for  that  reason 
also.  (8)  Because  the  docket  entries  in  the  case 
against  the  appellant  herein  kept  by  the  said  jus- 
tice of  the  peace  and  made  a  part  of  his  petition 
show  that  the  pretended  crime  charged  against  ap- 
pellant and  upon  which  the  jury  so  returned  said 
verdict,  and  the  justice  so  rendered  said  pretended 
judgment  and  sentence,  was  not  a  crime,  and  that 
the  said  court  had  no  jurisdiction  to  render  any  judg- 
ment and  sentence  against  this  appellant  thereon 
or  at  all.  (9.)  Because  it  appears  on  the  face  of  the 
pretended  judgment  aforesaid,  entered  by  the  jus- 
tice in  said  justice  court  on  January  9th,  1922, 
against  appellant  that  said  justice  had  no  jurisdic- 
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,tion  or  authority  to  sentence  appellant  to  be  impris- 
lOned  in  jail  four  months,  and  an  additional  300  days, 
,as  therein  stated,  because  said  periods  exceed  the 
jurisdiction  of  said  justice  of  the  peace  to  impose 
imprisonment,  and  said  sentence  was  null  and  void. 
!(10)  Because  it  appears  on  the  face  of  the  order  of 
the  district  court  in  this  case  dismissing  appellant's 
appeal  from  the  said  justice  court  to  the  said  dis- 
trict court,  as  herein  described,  was  without  author- 
ity of  law,  and  the  affirmance  of  the  said  pretended 
judgment  of  the  said  justice  of  the  peace  of  Janu- 
ary 9th,  1922,  as  aforesaid,  was  without  jurisdiction 
and  void,  and  all  proceedings  and  orders  entered  in 
said  cause  in  said  district  court,  as  aforesaid,  were 
null  and  void  and  without  jurisdiction.  (11)  That 
the  order  of  said  district  court  so  made  on  March 
46th,  1922,  directing  the  issuance  of  a  bench  warrant 
for  the  arrest  and  imprisonment  of  this  appellant 
was  in  excess  of  the  jurisdiction  of  the  said  district 
court  and  its  judge,  and  null  and  void,  and  the  ar- 
rest and  imprisonment  of  this  appellant  being  made 
and  done  under  that  warrant,  was  so  done  without 
\jurisdiction  and  is  null  and  void.  (12)  That  the 
pretended  imprisonment  of  this  appellant  under  said 
pretended  judgment  of  January  9th,  1922,  and  the 
said  pretended  bench  warrant  so  issued  by  said  dis- 
trict court  upon  which  this  appellant  was  so  arrested 
on  March  24th,  1922,  and  is  now  imprisoned,  was  and 
is  illegal  and  without  jurisdiction  or  authority  of 
law,  and  the  said  United  States  Marshal,  defendant 
herein,  is  wholly  without  authorit}^  of  law  in  re- 
straining this  appellant  and  imprisoning  him  as 
aforesaid. 
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POINTS  AND  AUTHORITIES 

1.    Alaska  Statutes  re  Habeas  Corpus. 

Citations  to  Chapter  57,  Compiled  Laws  of 
Alaska,  1913,  p  537. 

"Sec.  1398.  Every  person  imprisoned,  or  otherwise 
restrained  of  his  liberty,  within  the  district,  under 
any  pretence  whatsoever,  except  in  the  cases  speci- 
fied in  the  next  section,  may  prosecute  a  writ  of 
habeas  corpus  according  to  the  provisions  of  this 
chapter,  to  inquire  into  the  cause  of  such  imprison- 
ment or  restraint,  and  if  illegal  to  be  delivered  there- 
from. 

"Sec.  1399.  Persons  properly  imprisoned  or  re- 
strained by  virtue  of  the  legal  judgment  of  a  com- 
petent tribunal  of  civil  or  criminal  jurisdiction,  or 
by  virtue  of  an  execution  regularly  and  lawfully  is- 
sued upon  such  judgment  or  decree,  shall  not  be  al- 
lowed to  prosecute  the  writ. 

"Sec.  1410.  The  court  or  judge  before  whom 
the  party  shall  be  brought  on  such  writ  shall,  im- 
mediately after  the  return  thereof,  proceed  to  ex- 
amine into  the  facts  contained  in  such  return  and 
into  the  cause  of  the  imprisonment  or  restraint  of 
such  party,  whether  the  same  shall  have  been  upon 
commitment  for  any  criminal  or  supposed  criminal 
matter  or  not. 

"Sec.  1411.  If  no  legal  cause  be  shown  for  such 
imprisonment  or  restraint,  or  for  the  continuation 
thereof,  the  court  or  judge  shall  discharge  such  party 
from  the  custody  or  restraint  under  which  he  is  held. 

"Sec.  1412.    It  shall  be  the  duty  of  the  court  or 
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judge  forthwith  to  remand  such  party  if  it  shall  ap- 
pear that  he  is  legally  detained  in  custody. 

"Sec.  1413.  If  it  appear  on  the  return  that  the 
prisoner  is  in  custody  by  virtue  of  an  order  or  civil 
process  of  any  court  legally  constituted,  or  issued 
by  an  officer  in  the  course  of  judicial  proceedings 
before  him,  authorized  by  law,  such  prisoner  shall 
be  discharged  in  either  of  the  following  cases: 

First.  When  the  jurisdiction  of  such  court  or 
officer  has  been  exceeded,  either  as  to  matter,  place, 
sum,  or  person; 

Second.  When,  though  the  original  imprisonment 
was  lawful,  yet  by  some  act,  omission,  or  event  which 
has  taken  place  afterwards  the  party  has  become 
entitled  to  be  discharged; 

Third.  When  the  order  or  process  is  defective  in 
some  matter  of  substance  required  by  law,  render- 
ing such  process  void; 

Fourth.  When  the  order  or  process,  though  in 
proper  form,  has  been  issued  in  a  case  not  allowed 
by  law; 

Fifth.  When  the  person  having  the  custody  of 
the  prisoner  under  such  order  or  process  is  not  the 
person  empowered  by  law  to  detain  him;  or, 

Sixth.  When  the  order  or  process  is  not  author- 
ized by  any  judgment  of  any  court  nor  by  any  pro- 
vision of  law. 

"Sec.  1422.  If  it  appear  that  the  party  detained 
is  illegally  imprisoned  or  restrained,  judgment  shall 
be  given  that  he  be  forthwith  discharged;  otherwise 
judgment  shall  be  given  that  the  proceeding  be  dis- 
missed and  the  party  remanded. 
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2.    Habeas  Corpus  a  Statutory  Remedy. 

In  Ex  parte  Siebold,  100  U.  S.  371;  25  L.  Ed.  717, 
the  court  said: 

"The  only  ground  on  which  this  court,  or  any 
court,  without  some  special  statute  authorizing  it, 
will  give  relief  on  habeas  corpus  to  a  prisoner  under 
conviction  and  sentence  of  another  court  is  the  want 
of  jurisdiction  in  such  other  court  over  the  person 
or  the  cause,  or  some  other  matter  rendering  its  pro- 
ceedings void." 

The  power  and  authority  to  issue  the  writ  of 
habeas  corpus  in  the  states  is  generally  provided  by 
the  constitution  or  the  laws  of  each  particular  state, 
and  the  manner  of  the  exercise  of  such  power  is  also 
generally  the  subject  of  legislative  grant. 

Bailey  on  Habeas  Corpus.   Vol.  1,  Sec.  26. 

The  Alaskan  statutes  on  habeas  corpus  were  en- 
acted by  Congress  in  the  code  of  civil  procedure  b}^ 
the  Act  of  June  6,  1900,  31  Stat.  L.  423;  by  the  sub- 
sequent act  of  Congress  of  August  24,  1912,  creating 
the  Alaska  Legislature  and  conferring  power  to  leg- 
islate. This  latter  body  was  given  the  power  to  alter, 
amend,  modify  or  repeal  those  and  all  other  sections 
in  the  codes  of  Alaska  (Sec.  410,  Comp.  Laws  of 
Alaska,  1913).  Those  sections  are,  therefore,  Terri- 
torial statutes. 

Tn  addition  to  these  Territorial  statutes  granting 
relief  in  habeas  corpus  proceedings,  there  is  another 
and  a  different  body  of  statutes  in  force  in  Alaska, 
having  the  same  general  purpose  as  the  Alaska  stat- 
utes, viz:  the  Chapter  Thirteen  of  the  United  States 
Rev.  Stat.  1878,  being  the  general  statutes  of  the 
United    States    on   the    subject    of  habeas    corpus. 
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While,  the  territorial  statutes  and  the  general  United 
States  statutes  establishing  the  right  to  the  writ  of 
habeas  corpus  have  the  same  general  object  in  view, 
the  two  sets  of  laws  are  quite  different  in  phraseol- 
ogy, in  application,  and  in  practice.  The  territorial 
statutes  are  broader  in  their  application,  are  more 
specific  and  particular  in  their  details,  and  contain 
"some  special  statutes  authorizing"  the  writ  not 
found  in  the  general  statutes  of  the  United  States, 
and,  to  that  extent,  it  may  be,  some  of  the  general 
statements  found  in  the  reported  decisions  of  the 
Supreme  Court  of  the  United  States  do  not  apply 
with  equal  force  to  cases  arising  under  the  territor- 
ial laws. 

The  state  constitutions  and  statutes  establishing 
the  right  to  the  writ  of  habeas  corpus  differ  from 
each  other,  and,  adding  those  of  the  United  States 
and  Alaska,  there  are  in  the  United  States  fifty  such 
different  statutes  on  the  subject,  no  two  of  which, 
generally,  are  alike. 

The  federal  courts  having  no  common  law  juris- 
tion,  derive  their  power  in  respect  to  the  writ,  from 
the  Constitution  of  the  United  States,  and  the  laws 
passed  in  pursuance  thereof,  while  the  power  is  in- 
herent in  the  state  courts  of  original  jurisdiction  by 
virtue  of  the  common-law,  preserved  hj  the  Consti- 
tutions of  the  states. 

Bailey  on  Habeas  Corpus,  Vol  1,  Sec.  1. 

So  far,  then,  as  Alaska  is  concerned,  the  right  to 
the  remedy  by  habeas  corpus  is  to  be  measured  and 
controlled,  in  territorial  cases,  by  the  statutes  of 
the  territory.  The  judge  in  the  lower  court  in  this 
case  felt  bound  bv  the  hard  and  fast  rule  that  the 
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prisoner  should  not  be  discharged  except  for  the  ab- 
solute want  of  jurisdiction  in  the  justice's  court, 
and  based  his  holdings  on  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  under  the  United 
States  statutes  in  relation  to  judgments  in  superior 
courts. 

In  this  case,  however,  it  is  the  judgment  and  pro- 
ceedings of  a  justice  of  the  peace  which  are  attacked, 
and  which  are  thought  to  be  illegal  and  void  under 
the  statutes  of  the  Territory  of  Alaska,  for,  as  the 
Supreme  Court  said  in  the  Siebold  case,  there  is 
**some  special  statute  authorizing  it." 

Being  a  statutory  remedy,  then,  the  right  and  the 
remedy  are  as  broad  as  the  "special  statute  author- 
izing it."  We  think  the  "special  statute  authoriz- 
ing it"  in  Alaska,  is  broader  than  the  view  taken 
by  the  trial  judge  in  this  case,  but  we  also  think  the 
court  should  have  discharged  the  prisoner  under  the 
more  limited,  even  if  general,  rule,  that  the  justice's 
court  had  no  authorit}^  or  power  to  order  the  impris- 
onment of  the  accused,  because  that  court  was 
wholly  without  jurisdiction  to  enter  the  judgment, 
and  "for  other  matter  rendering  its  proceedings 
void",  as  stated  in  the  Siebold  case,  supra. 

3.    A  Territorial  Case. 

We  are  informed  by  the  heading  on  the  complaint 
made  in  this  case  before  the  justice  of  the  peace  in 
the  Sitka  precinct,  that  it  is  a  "Complaint  for  Viola- 
tion of  the  Alaska  Bone  Dry  Act,— Pub.  No.  308", 
and  by  the  opinion  of  the  judge  of  the  district  court, 
that  that  means  a  violation  of  the  Act  of  Congress  en- 
titled "An  Act  to  prohibit  the  manufacture  or  sale 
of  intoxicating  liquors  in  the  Territory  of  Alaska, 
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and  for  other  purposes,"  approved  Feb.  14  ,1917,  39 
Stat.  L.  903,  is  intended. 

Now,  this  court  held  in  the  case  of  Abatte  v. 
United  States,  270  Fed.  735:  "In  brief,  we  think 
that  the  Bone  Dry  Law  of  Alaska  remains  in  force, 
just  as  do  the  prohibition  laws  of  the  states,  and  the 
National  Prohibition  Act,  although  in  force  in  all 
jurisdictions,  effects  no  more  the  Alaskan  act  than 
it  does  the  State  acts."  In  short  the  court  held  the 
"Bone  Dry  Law"  to  be  a  Territorial  statute,  and, 
therefore,  an  application  for  a  writ  of  habeas  corpus 
to  test  the  legality  of  a  conviction  under  it  will  prop- 
erly arise  imder  the  territorial  statutes  providing 
that  remedy. 

This  case,  then,  in  every  part,  arose  and  is  to  be 
tested  and  determined  under  the  territorial  statutes, 
and  not  under  the  United  States  statutes.  It  is  a 
Territorial  case  to  be  tried  on  the  Territorial  side  of 
the  court,  under  Territorial  statutes. 

4.    The  Territorial  Statutes  in  Habeas  Corpus. 

In  his  memorandum  opinion  in  the  case  at  bar  the 
lower  court  based  his  conclusions  wholly  on  the 
opinions  of  the  Supreme  Court  of  the  United  States, 
but  those  opinions  were,  in  turn,  based  wholl}^  on 
the  United  States  statutes,  and  the  general  conclu- 
sions drawn  from  the  Constitutional  clause  in  Sec, 
9,  Art.  1. 

Query:  If  in  Alaska  habeas  corpus,  like  man- 
damus and  other  extraordinary  writs,  is  purely  a 
statutory  remedy,  will  the  court  not  determine  the 
question  in  this  case  from  the  reading  of  the  Alas- 
kan statutes  rather  than  from  the  general  principles 
stated   in   the   United    States  courts,  based  on  the 
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United  States  statutes,  or  from  the  Supreme  Court 
of  any  state  in  the  Union,  based  on  that  state 's  stat- 
utes'^ 

We  have  called  particular  attention  to  the  stat- 
utes of  Alaska,  quoted  in  paragraph  one  above,  for 
the  purpose  of  pointing  this  court  to  the  various 
clauses  in  those  sections  which  accentuate  the  dif- 
ferences between  the  habeas  corpus  remedy  in  Alas- 
ka, and  the  United  States  statutes  on  the  same  sub- 
ject, and  also  the  quotations  from  the  decisions  of 
the  Supreme  Court,  so  freely  made  by  the  trial  judge 
in  his  memorandum  opinion. 

We  do  not  wish  to  be  misunderstood:  So  far  as 
the  Territorial  statutes  are  "some  special  statute 
authorizing  it",  we  think  they  are  the  law  of  this 
case  and  should  be  followed,  but,  undoubtedly,  the 
general  principles  announced  by  the  higher  appel- 
late courts  of  this  jurisdiction,  in  line  with  the  Alas- 
ka statutes,  and  not  in  violation  thereof,  are  to  be 
followed,  and  in  that  regard  we  shall  insist  that  the 
appellant  is  entitled  to  be  discharged,  on  this  rec- 
ord, on  those  general  principles  also. 

Congress  passed  "An  Act  making  further  pro- 
vision for  a  civil  Government  for  Alaska,  and  for 
other  pm-poses",  on  June  6,  1900,  31  Stat.  L.  321, 
The  provisions  relating  to  habeas  corpus  will  be 
found  in  that  volume,  in  Chapter  Fifty-Seven,  at 
pages  423,  being  identical  with  Chapter  57  in  the 
Compiled  Laws  of  Alaska,  1913. 

Under  these  statutes  if  it  is  shown  the  process  is 
"illegal",  the  writ  may  be  granted;  the  grounds  for 
the  discharge  of  one  unprisoned  "illegally"  are 
specifically  set  out  in  Sec.  581,  in  Chapter  57,  of  the 
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act  of  Congress,  in  31  Stat.  L.  425,  and  in  the  iden- 
tical statute  in  Sec.  1413,  Compiled  Laws  of  Alaska, 
1913,  page  540. 

Under  the  statutory  provisions  in  Chapter  57,  in 
the  Alaska  code  of  civil  procedure,  and  in  the  31 
Stat.  L.  423,  the  writ  of  habeas  corpus  will  lie  in 
Alaska,  and  the  prisoner  be  entitled  to  his  discharge, 
when  it  shall  appear  to  the  court,  on  the  return: 

1.  That  the  imprisonment  is  ''illegal",  Section 
1398. 

2.  That  he  is  not  imprisoned  under  a  ''legal  pro- 
cess", Section  1399. 

3.  That  no  "legal  cause  shown  for  imprison- 
ment". Section  1411. 

4.  When  the  jurisdiction  of  such  court  officer 
has  been  exceeded,  "either  as  to  matter,  place, 
sum,  or  person",  Section  1413. 

5.  When  "the  party  has  become  entitled  to  be 
discharged".  Section  1413. 

6.  "When  the  order  or  process  is  defective  in 
some  matter  of  substance  required  by  law, 
rendering  such  process  void",  Section  1413. 

7.  "When  the  order  or  process  is  not  authorized 
by  any  judgment  of  any  court,  nor  by  any  pro- 
vision of  law".  Section  1413. 

8.  When  the  party  has  not  "been  legally  com- 
mitted for  a  criminal  offense",  Section  1415. 

9.  That  "his  imprisonment  or  restraint  is  unlaw- 
ful, or  that  he  is  entitled  to  his  discharge". 
Section  1419. 

10.  When  the  party  detained  is  illegally  impris- 
oned, Section  1422. 

If  any  one  or  more  of  these  ten  statutory  grounds 
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for  discharge  shall  clearly  appear  on  the  face  of  the 
return,  or  the  record  in  the  case,  it  is  the  duty  of  the 
court  to  discharge  the  prisoner  under  the  writ. 

5.  Criminal  Jurisdiction  of  Justice  Courts  in 
Alaska. 

The  return  and  the  record  in  this  case  show  the 
appellant  was  imprisoned  under  an  alleged  order  or 
judgment  made  by  the  Commissioner  as  ex-officio 
justice  of  the  peace  in  the  Sitka  precinct,  Alaska. 

In  enacting  the  penal  code  of  March  3,  1899,  for 
Alaska,  Congress  created  the  justice  court  with  its 
limited  jurisdiction  as  follows: 

"Sec.  408.  That  in  addition  to  the  commissioners 
appointed  by  the  President  of  the  United  States  in 
pursuance  of  acts  of  Congress  now  in  force,  or  that 
may  be  hereafter  enacted,  the  judge  of  the  district 
court  of  said  district  may  appoint  commissioners 
who  shall  reside  at  such  places  as  he  may  designate 
in  the  order  of  appointment  and  who  shall  perform 
the  duties  and  exercise  the  powers  conferred  upon 
justices  of  the  peace  by  this  act." 
Sec.  408,  30  Stat.'^L.  1330. 
Sec.  2517,  Compiled  Laws  of  Alaska,  1913. 

All  justices  in  Alaska  are  appointed  under  that 
section.  The  jurisdiction  of  a  justice  of  the  peace 
in  criminal  cases  is  established  and  limited  by  the 
following  section: 

"Sec.  410.  That  a  justice's  court  has  jurisdiction 
of  the  following  crimes: 

First.  Laceny,  where  the  punishment  therefor 
may  be  imprisonment  in  the  county  jail  or  by  fine. 

Second.  Assault,  or  assault  and  battery,  not 
charged  to  have  been  committed  with  intent  to  com- 
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mit  a  felony,  or  in  the  course  of  a  riot,  or  with  a 
dangerous  weapon,  or  upon  a  public  officer  in  the 
discharge  of  his  duties. 

Third.     Of  any  misdemeanor  punishable  by  im- 
prisonment in  the  county  jail,  or  by  fine,  or  by  both." 
Section  410,  30  Stat.  L.  1330. 
Section  2519  Compiled  Laws  of  Alaska,  1913. 
The  justice 's  court  in  Alaska  is  one  of  limited  and 
inferior  jurisdiction. 

6.    Justice's  Record  Must  Show  Jurisdiction. 

The  record  of  a  criminal  court  of  limited  juris- 
diction must  show  affirmatively  such  facts  as  con- 
fer jurisdiction,  and  generally  no  presumption  is 
indulged  in  favor  thereof. 

12  Cyc.  page  228,  and  note  33. 

Ex  parte  Kearney,  55,  Cal.  212. 
The  mere  exercise  of  jurisdiction  by  courts  of  in- 
ferior, limited,  or  special  jurisdiction  does  not  raise 
a  presumption  of  the  existence  of  the  requisite  jiu*- 
isdictional  facts,  for  nothing  is  presumed  to  be  with- 
in the  jurisdiction  of  such  courts,  except  that  which 
expressly  appears  to  be  so. 

11  Cyc.  page  693,  and  note  4. 

John  V.  Marion  Co.  4  Ore  46. 

Farley  v.  Parker,  6  Ore  105;  25  Am.  Rep.  504. 

Northcut  V.  Lemery,  8  Ore  316. 

Ferguson  v.  Jones,  17  Ore.  204;  20  Pac.  842;  11 
Am.  St.  Rep.  808;  2  L.  R.  A.  620. 

The  rule  is  different  with  respect  to  courts  of 
special  and  limited  authority;  as  to  them  there  is  no 
presumption  of  law  in  favor  of  their  jurisdiction; 
that    must    affirmatively    appear  by  sufficient  evi- 
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dence  or  proper  averments  in  the  record  or  their 
judgments  will  be  deemed  void  on  their  face. 

Galpin  v.  Page,  85  U.  S.  350,  366;  21  L.  Ed.  959, 
963. 

State  V.  Simpson,  91  Me.  81;  39  Atl.  287. 

Northcut  V.  Lemery,  8  Ore.  316. 
Courts  martial  are  tribunals  of  special  and  limited 
jurisdiction,  whose  judgments,  so  far  as  questions 
relating  to  collateral  attack  are  concerned,  are  al- 
ways open  to  collateral  attack,  and  unless  facts  es- 
sential to  sustain  their  jurisdictioin  appear,  it  must 
be  held  not  to  exist. 

Collins  V.  McDonald, U.  S. ,  Ad.  Opin- 

ons  No.  13,  May  15,  1922,  page  371. 

McClaughry  v.  Deming,  186  U.  S.  49,  62;  46  L. 
Ed.  1049-55. 

Givens  v.  Zerbst,  255  U.  S.  11,  19;  65  L.  Ed.  475, 
479. 

Jurisdiction  of  inferior  courts  not  of  record  must 
be  affirmatively  shown,  and  no  presumption  thereof 
exists.  Freeman,  Judgments,  3rd  Ed.  Sec.  517.  They 
can,  therefore,  be  attacked  collaterally.  While  the 
writ  of  habeas  corpus  cannot  be  converted  into  a 
writ  of  error,  yet,  unless  the  court  which  tried  the 
prisoner  has  jurisdiction  to  try  and  punish  him  for 
the  offense,  the  prisoner  may  be  discharged  on  such 
writ.  Re.  Coy,  127  U.  S.  731,  737;  32  L.  Ed.  274,  280; 
8  Sup.  Ct.  Rep.  1263. 

McClaughry  v.  Deming,  supra. 
In  the  16  R.  C.  L.  Sec.  41,  page  363,  Justices  of 
the  Peace,  the  rule  is  stated  thus: 

In  criminal  prosecutions  as  well  as  in  civil  actions 
a  justice  of  the  peace  exercises  a  limited  statutory 
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authority,  and  lie  cannot  legally  go  beyond  his  au- 
thority, and  if  he  does  so  his  action  will  be  null  and 
void.  Citing  Lacey  v.  Hendricks,  164,  Ala.  280;  51 
So.  157;  137  Am.  St.  Rep.  45;  Bregagiia  v.  Vineland, 
53  N.  J.  L.  168;  20  Atl.  1082;  10  L.  R.  A.  407. 

7.    The  Complaint  in  This  Case. 

The  complaint  upon  which  this  case  is  based  is 
as  follows: 

(Transcript,  page  15.) 

''IN  THE  UNITED  STATES  COMMISSIONER'S 
COURT  FOR  THE  SITKA  PRECINCT,  DIS- 
TRICT OF  ALASKA,  FIRST  DWISION. 

UNITED  STATES  OF  AMERICA 

vs. 
HARRY  MABRY,  defendant. 

Complaint  for  violation  of  the  Alaska  Bone  Dry  Act. 
Pub.  No.  308. 

Harry  Mabry  is  accused  by  H.  D.  Stabler  in  this 
complaint  of  the  crime  of  possessing  intoxicating 
liquor,  committed  as  follows,  to- wit :  The  said  Harry 
Mabry  in  the  District  of  Alaska,  and  within  the  jur- 
isdiction of  this  court,  did  wilfully  and  unlawfully, 
on  the  1st  day  of  December,  1921,  at  Sitka,  Alaska, 
and  in  S.  S.  Thornton's  residence  near  the  Russian 
Greek  Church  at  Sitka,  Alaska,  then  and  there  have 
in  his  possession  intoxicating  liquor,  to-wit,  moon- 
shine whiskey,  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of  America. 

H.  D.  Stabler, 

Asst.  U.  S.  Attorney. 
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United  States  of  America  ) 

ss 
Territory  of  Alaska  ) 

I,  H.  D.  Stabler,  being  first  duly  sworn,  depose 

and  say  that  the  foregoing  complaint  is  true. 

H.  D.  Stabler. 

Subscribed  and  sworn  to  before  me  this  9th  day 

of  January,  1922. 

(Seal)  R.  W.  DeArmond. 

Ex-Officio  Justice  of  the  Peace. 

We  make  the  following  objections  to  this  com- 
plaint : 

1.  That  it  is  not  the  "information"  required  by 
Section  28  of  the  Act  of  Congress  entitled  "An  Act 
to  prohibit  the  manufacture  or  sale  of  intoxicating 
liquors  in  the  Territory  of  Alaska,  and  for  other  pur- 
poses", approved  Feb.  14,  1917,  39  Stat.  L.  903,  and 
did  not  give  the  justice  of  the  peace  in  Sitka  pre- 
cinct any  authority  or  jurisdiction  to  issue  the  war- 
rant of  arrest,  or  to  try  and  render  judgment  in  the 
case  at  bar. 

2.  That  the  said  complaint  does  not  substan- 
tially conform  to  the  requirements  of  chapter  seven 
of  title  fifteen,  of  the  code  of  criminal  procedure  of 
Alaska,  in  this: 

(a)  It  does  not  contain  a  statement  of  the  facts 
constituting  the  offense  in  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such  manner  as 
to  enable  a  person  of  common  understanding  to 
know  what  is  intended; 

(b)  That  it  is  not  direct  and  certain  as  it  re- 
gards the  crime  charged;  nor, 

(c)  The  particular  circumstances  of  the  crime 
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crime  ; 

(d)  That  the  act  charged  as  the  crime  is  not 
stated  with  sucli  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment,  upon  conviction, 
according  to  the  right  of  the  case; 

(e)  That  the  facts  stated  do  not  constitute  a 
crime. 

Chapter  42,  code  of  criminal  procedure,  Compiled 
Laws  of  Alaska,  1913,  "Criminal  Actions  in  Justice's 
Courts,"  provides  the  practice  in  such  courts.  The 
first  four  sections  in  that  chapter  relate  to  the  com- 
plaint in  this  case  as  follows: 

''Section  2520.  That  a  criminal  action  in  a  jus- 
tice's court  is  commenced  and  proceeded  in  to  final 
determination,  and  the  judgment  therein  enforced,  in 
the  manner  hereinbefore  provided,  except  as  in  this 
chapter  otherwise  specially  provided. 

"Section  2521.  That  in  a  justice's  court  a  crimin- 
al action  is  commenced  by  the  filing  of  the  complaint 
therein,  verified  by  the  oath  of  the  person  commenc- 
ing the  action,  who  is  thereafter  known  as  the  pri- 
vate prosecutor;  and  no  judgment  of  conviction  or 
acquittal  can  be  given  in  a  criminal  action  in  jus- 
tice's court  unless  the  person  injured  appear  or  be 
subpoenaed  to  attend  the  trial  as  a  witness. 

' '  Section  2522.  That  the  complaint  is  to  be  deemed 
an  indictment  within  the  meaning  of  the  provisions 
of  chapter  seven,  title  fifteen,  of  this  act,  prescribing 
what  is  sufficient  to  be  stated  in  such  pleading  and 
the  form  of  stating  it. 

"Section  2523.  That  upon  the  filing  of  the  com- 
plaint the  justice  must  issue  a  warrant  of  arrest  for 
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•tlie  defendant  named  therein.'^ 

It  was  under  those  four  sections  of  the  code,  and 
no  other  sections  or  law,  that  the  complaint  in  this 
action  was  made  and  filed,  and  upon  which  this  case 
was  based  in  the  justice's  court  in  the  Sitka  pre- 
cinct. 

8.  The  Justice  Has  No  Jurisdiction  Except  by 
''Information". 

But,  Sec.  28  of  the  act  of  Congress  of  Feb.  14, 1917, 
called  the  "Alaska  Bone  Dry  Law",  by  the  district 
judge  in  his  "memorandum  opinion",  provides  a 
special  method  of  beginning  criminal  actions  for  its 
enforcement  by  "information". 

That  section  provides  as  follows: 

"Sec.  28.  That  prosecutions  for  violations  of  the 
provisions  of  this  Act  shall  be  on  information  filed 
by  any  such  officer  before  any  justice  of  the  peace 
or  district  judge,  or  upon  indictment  by  any  grand 
jury  of  the  Territory  of  Alaska,  and  said  United 
States  district  attorney  or  his  deputy  shall  file  such 
information  upon  the  presentation  to  him  or  his  as- 
sistants of  sworn  information  that  the  law  has  been 
violated;  and  in  such  prosecutions  any  one  making 
a  false  oath  to  any  material  fact  shall  be  deemed 
guilty  of  perjury." 

And,  also,  prosecutions  for  violations  of  the  liquor 
license  provisions  of  the  act  of  Congress  approved 
June  6,  1900,  are  found  in  Chapter  44  of  the  Alaska 
code  of  criminal  procedure,  Compiled  Laws  of  Alas- 
ka, 1913,  could  only  be  commenced  by  "information 
filed  in  the  district  court  or  any  subdivision  thereof, 
or  before  a  United  States  Commissioner,  by  the 
United  States  marshal  or  any  deputy  marshal,  or 
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by  the  district  attorney  or  by  any  of  his  assistants. 
Or  such  prosecution  may  be  by  and  through  indict- 
ment by  grand  jury,  and  it  shall  be  the  duty  of 
either  of  said  officers,  on  the  representation  of  two 
or  more  reputable  citizens,  to  file  such  information, 
or  to  present  the  facts  alleged  to  constitute  viola- 
tions of  the  law  to  the  Grand  Jury.'* 

Sec.  274  Carter's  Codes,  1900. 

Sec.  2583,  Compiled  Laws  of  Alaska,  1913. 
In  short.  Congress  has  provided  for  two  methods 
of  commencing  criminal  prosecutions  before  a  jus- 
tice of  the  peace  in  Alaska,  and  two  only,  viz: 

1.  Violations  of  the  liquor  laws  of  1900,  and  also 
of  1917,  shall  be  by  "information"  filed  by  a  speci- 
fied public  official,  either  before  a  justice  or  a  dis- 
trict court. 

2.  All  other  criminal  prosecutions  before  a  jus- 
tice of  the  peace  shall  be  commenced  by  complaint, 
under  section  2521,  supra,  by  a  "private  prosecutor", 
or  by  an  official  acting  as  such. 

Assuming,  as  the  judge  of  the  district  court  did, 
that  the  prosecution  before  the  justice  of  the  peace 
at  Sitka  was  commenced  for  a  violation  of  the  act 
of  Feb.  14,  1917,  for  having  intoxicating  liquor  in 
possession  by  the  appellant,  it  could  be  lawfully 
commenced,  under  Sec.  28  of  that  Act,  supra,  only 
by  "information  filed  by  any  such  officer  before  a 
justice  of  the  peace",  and  not  by  complaint. 

Webster  defines  "complaint"  as  an  accusation  or 
charge  against  an  offender,  made  by  a  private  per- 
son or  an  informer  to  the  justice  of  the  peace  or 
other  proper  officer,  alleging  that  the  offender  has 
violated  the  law,  and  claiming  the  penalty  due  to 
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the    prosecutor.      It    differs    from    "information", 
wMch  is  a  prosecution  of  the  offender  by  an  attorney 
or  solicitor;  from  a  "presentment"  or  "indictment", 
which  are  accusations  of  the  Grand  Jury. 
Goddard  v.  State,  12  Conn.  448,  453. 

Even  more  clearly  in  Alaska,  a  "complaint"  un- 
der section  2521  is  the  pleading  to  be  used  by  a 
"private  prosecutor",  while  under  Sec.  28  of  the  act 
of  Feb.  14,  1917,  in  prosecutions  for  violation  of  the 
Territorial  prohibition  law,  the  prosecution  can  only 
be  commenced  by  a  public  officer,  and  only  by  in- 
formation. 

In  this  case  the  prosecution  was  commenced  by 
the  "complaint"  set  out  in  the  record,  and  since  it 
is  jurisdictional,  and  illegal  and  in  violation  of  the 
strict  letter  of  the  law,  the  justice  had  no  jurisdic- 
tion under  the  Alaska  Prohibition  Act,  called  the 
"Alaska  Bone  Dry  Law",  under  the  complaint. 

But  the  district  judge  in  his  memorandum  opinion, 
says  there  is  no  difference  in  the  necessar}^  charging 
part  of  a  "complaint"  and  an  "information",  and 
while  the  private  prosecutor  in  this  case  called  it 
a  "complaint"  and  the  justice  called  it  a  "com- 
plaint", and  section  2521  fixes  its  legal  character 
as  a  "complaint",  he,  the  judge,  calls  it  an  "inform- 
ation". 

And  equally  it  is  true  there  is  not,  under  section 
2522,  supra,  any  difference  in  the  charging  parts 
of  a  "complaint"  and  an  "indictment"  for  that  sec- 
tion says: 

"Sec.  2522.  That  the  complaint  is  to  be  deemed  an 
indictment  within  the  meaning  of  the  provisions  of 
chapter  seven,  title  fifteen,  of  this  act,  prescribing 
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what  is  sufficient  to  be  stated  in  such  pleading  and 
the  form  of  stating  it." 

But  would  the  court  hold  that  a  "complaint"  is 
an  "indictment"  or  vice  versa,  for  that  reason? 

We  think  too,  the  judge  of  the  district  court  had 
no  right  or  authority  thus  to  mutilate  and  misstate 
the  record.  There  was  no  evidence  offered  before 
him  or  elsewhere  to  show  any  error  or  mistake  of 
the  justice  in  the  character  of  the  pleading.  In  his 
order  for  the  summoning  the  jury  the  justice  de- 
clared : 

"Wliereas  there  has  been  a  complaint  duly  sworn 
to  filed  in  the  above  entitled  court,  and  the  above 
named  defendant  having,"  etc. 

(Transcript,  page  17) 
and  in  the  docket  entries  he  repeated  it: 

"Complaint  made  by  H.  D.  Stabler,  Asst  U.  S.  At- 
torney," etc.  *  *  *  ^t  * 
1922." 

Jan.  9,  Complaint  sworn  to  and  filed,"  etc. 
(Transcript,  page  25) 

We  submit  it  is  perfectly  clear  on  the  face 
of  the  record  that  there  was  no  misunderstand- 
ing or  mistake  in  regard  to  the  character  of  the 
pleading  upon  which  the  criminal  prosecution  was 
begun  before  the  justice,  and  the  judge  of  the  dis- 
trict court  is  not  justified  in  declaring  it  to  be  an 
information,  for  the  person  signing  it  and  the  justice 
both  meant  it  to  be  a  complaint  as  it  was  in  law  and 
in  fact. 

9.  The  Complaint  Did  Not  State  Facts  Sufficient 
to  Constitute  a  Crime. 

In  an  application  for  habeas  corpus  by  one  sen- 
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tenced  by  a  justice  or  municipal  court,  a  complaint, 
or  information  is  examined  as  critically  as  upon  de- 
murrer, since  the  legality  of  the  proceedings  in  such 
court  is  not  presumed  but  must  be  made  affirma- 
tively to  appear  by  the  record. 

Ex  parte  Goldsworthy  (Cal)  134  Pac.  352. 

Ex  parte  Grenall,  153  Cal  767,  770;  96  Pac.  804. 

Ex  parte  Kearney,  55  Cal.  212. 

In  re  Morganstern,  104  Pac.  448. 

Ex  parte  Tobias  Watkins,  3  Pet.  193;  7  L.  Ed. 
650. 

Ex  parte  Bain,  121,  U.  S.  14;  30  L.  E.  849,  853. 
Assuming,  as  the  district  judge  did,  that  the 
charge  against  the  appellant  was  for  a  violation  of 
the  first  section  of  the  Alaska  Prohibition  Act  of 
Feb.  14,  1917,  39  Stat.  L.  903,  for  having  in  his  pos- 
session intoxicating  liquor  by  taking  a  drink  of 
^'moonshine  whiskey"  in  his  neighbor's  house,  that 
section  reads: 

"Be  it  enacted,  etc..  That  on  and  after  the  first 
day  of  January,  1918,  it  shall  be  unlawful  for  any 
persoii      *       *      *      to  have  in  his      *       *       * 
possession      *      *      *      any  intoxicating  liquor     * 
*     *      unless  the  same  was  procured  and  is  so 
possessed      *      *      *      as  hereinafter  provided. " 
And  Section  14  of  that  Act  repeats  as  follows: 
*'Sec.  14.     That  it  shall  be  unlawful  for  any  per- 
son to      *      *      *      have  in  his  possession  any  in- 
toxicating liquors,  except  as  in  this  Act  provided." 
The  crime  defined  and  denovmced  in  the  enacting 
clause,— the  first  section  of  the  act,  contains  two 
necessary  elements  or  ingredients:     First.    Having 
"in  his  possession  any  intoxicating  liquor";  Second. 
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Not  "so  procured  and      *      *      *      possessed      * 
*      *      as  hereinafter  provided". 

The  crime  defined  and  denounced  in  the  14th  sec- 
tion of  the  act,  also  contains  the  same  two  necessary 
elements  or  ingredients.  First.  Having  in  his  pos- 
session intoxicating  liquor.  Second,  "except  as  in 
this  act  provided". 

There  is  no  other  definition  of  this  crime  in  this 
Act. 

Section  2150,  Chapter  seven,  of  the  Code  of  Crim. 
Pro.,  Comp.  Laws  of  Alaska,  1913,  provides: 

"Sec.  2150.  That  the  indictment  must  be  direct 
and  certain  as  it  regards: 

First.    The  party  charged; 

Second.    The  crime  charged;  and 

Third.  The  particular  circumstances  of  the  crime 
charged,  when  they  are  necessary  to  constitute  a 
complete  crime." 

And  Section  2522,  Chapter  forty-two,  Code  of 
Crim.  Pro.,  Comp.  Laws  of  Alaska,  1913,  makes  this 
section  applicable  to  this  complaint: 

"Sec.  2522.  That  the  complaint  is  to  be  deemed 
an  indictment  within  the  meaning  of  the  provisions 
of  chapter  seven,  title  fifteen,  of  this  act,  prescrib- 
ing what  is  sufficient  to  be  stated  in  such  pleading 
and  the  form  of  stating  it." 

The  crime  charged  in  the  complaint  alleges,  mere- 
ly, in  words  of  the  statute,  that  the  defendant  did 
"then  and  there  have  in  his  possession  intoxicating 
liquor,  to-wit,  moonshine  whiskey."  Obviously  this 
allegation  does  not  charge  a  crime,  direct  and  cer- 
tain as  it  regards;  "second.  The  crime  charged; 
and.  Third.     The  particular  circumstances  of  the 


crime  charged  when  they  are  necessary  to  constitute 
a  complete  crime." 

Sec.  2  to  13  (both  inclusive)  of  the  act  provide  for 
the  legal  possession  of  intoxicating  liquor  in  Alaska, 
and,  since  these  sections  are  still  in  force  and  effect 
there  (Abbate  v.  U.  S.,  270  Fed.  735),  there  are  no 
*' particular  circumstances  of  the  crime  charged 
when  they  are  necessary  to  constitute  a  complete 
crime"  in  this  complaint.  The  second  necessary 
element  or  ingredient  of  the  crime  (possession  in 
violation  of  sections  2  to  13)  is  not  charged  in  any 
apt  words  in  the  complaint.  Hence  there  is  no  crime 
charged  therein. 

State  V.  Emmons,  104  Pac.  882;  55  Ore.  352. 

State  V.  Townsend,  (Ore.)  118  Pac.  1020. 

State  V.  Kennedy,  (Ore.)  118  Pac.  1023. 

Sedgwick,  Stat.  &  Const.  Law  115. 

State  V.  Mallory,  34  N.  J.  Law.  410-413. 

State  V.  Freeman,  6  Blackf.  (Ind)  248. 
The  ''complaint",  then,  upon  which  jurisdiction 
in  this  case  is  based,  does  not  state  facts  sufficient 
to  constitute  a  crime,  either  in  a  complaint,  or  in- 
formation, or  an  indictment,  under  that  statute, 
because  it  does  not  negative  the  exception  stated  in 
the  definition  of  the  crime  in  the  enacting  clause 
and  in  section  14  of  the  act  of  Congress. 

The  rule  in  the  United  States  courts  is  thus  stated 
by  the  Supreme  Court  in  the  case  of  United  States 
Y.  Cook,  84  U.  S.  168;  21  L.  Ed.  538: 

"Where  a  statute  defining  an  offense  contains 
an  exception,  in  the  enacting  clause  of  the  statute, 
which  is  so  incorporated  with  the  language  defining 
the  offense  that  the  ingredients  of  the  offense  can- 
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not  be  accurately  and  clearly  described  if  the  excep- 
tion is  omitted,  the  rules  of  good  pleading  require 
that  an  indictment  founded  upon  the  statute  must 
allege  enough  to  show  that  the  accused  is  not  with- 
in the  exception;  but  if  the  language  of  the  section 
defining  the  offense  is  so  entirely  separable  from 
the  exception  that  the  ingredients  constituting  the 
offense  may  be  accurately  and  clearly  defined  with- 
out any  reference  to  the  exception,  the  pleader  may 
safely  omit  any  such  reference,  as  the  matter  con- 
tained in  the  exception  is  matter  of  defense  and 
must  be  shown  by  the  accused.     Steel  v.  Smith,  1 

Barn.  &  Aid.  99;  Arch.  Cr.  PL  15th  Ed.  54. 
*  *  *  * 

With  rare  exceptions,  offenses  consist  of  more 
than  one  ingredient,  and  in  some  cases  of  many,  and 
the  rule  is  universal  that  every  ingredient  of  which 
the  offense  is  composed  must  be  accurately  and 
clearly  alleged  in  the  indictment,  or  the  indictment 
will  be  bad,  and  may  be  quashed  on  motion,  or  the 
judgment  may  be  arrested,  or  be  reversed  on  error. 
Arch.  Cr.  PL  Cases,  15th  Ed.  54. 

Cases  have  also  arisen,  and  others  may  readily  be 
supposed,  where  the  exception,  though  in  a  subse- 
quent clause  or  section,  or  even  in  a  subsequent 
statute,  is,  nevertheless,  clothed  in  such  language, 
and  is  so  incorporated  as  an  amendment  with  the 
words  antecedently  employed  to  define  the  offense, 
that  it  would  be  impossible  to  frame  the  actual  stat- 
utory charge  in  the  form  of  an  indictment  with  ac- 
curacy, and  the  required  certainty,  without  an  al- 
legation showing  that  the  accused  was  not  within 
the  exception  contained  in  the  subsequent  clause, 
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section  or  statute.     Obviously    such    an   exception 

must  be  pleaded,  as  otherwise  the  indictment  would 

not    present    the    actual  statutory    accusation  and 

-would  also  be  defective  for  the  want  of  clearness  and 

certainty.    State  v.  Abbey,  29  Vt.  66;  1.  Bish.  Crim, 

Proc.  2nd  Ed.  Sec.  639,  N.  3. 

*  *  *  4t 

Where  the  exception  itself  is  incorporated  in  the 
general  clause,  as  is  supposed  in  the  alternative  rule 
there  laid  down,  then  it  is  correct  to  say,  whether 
^speaking  of  a  statute  or  private  contract,  that  unless 
the  exception  in  the  general  clause  is  negatived  in 
>pleading  the  clause,  no  offense,  or  no  cause  of  action 
will  appear  in  the  indictment  or  declaration  when 
compared  with  the  statute  or  contract." 

United  States  v.  Cook,  84  U.  S.  168;  21  L.  Ed. 
538. 

'    The  following  cases  in  the  ninth  circuit  cite  the 
rule  with  approval: 

United  States  v.  Nelson,  29  Fed.  202,  209. 

United  States  v.  Nelson,  30  Fed.  112,  115. 

Shelp  V.  United  States,  81  Fed.  694. 

Hockett  V.  United  States,  265  Fed.  588. 

Davis  et  al,  v.  United  States,  274  Fed.  928. 
The  rule  is  also  cited  in  the  following  cases,  where 
the  indictments  are  held  to  be  bad,  for  failing  to 
negative  the  exception: 

Evans  v.  United  States,  153  U.  S.  584;  38  L.  Ed, 
830. 

Ledbetter  v.  United  States,  170  U.  S.  606;  42  L. 
Ed.  1162. 

Maxwell  etc.  Co.  v.  Dawson,  157  U.  S.  604;  38 
L.  Ed.  285. 
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United  States  v.  Felderward,  36  Fed.  490. 

People  V.  Fairbanks,  7.  Utah  5;  24  Pac.  538. 

Young  V.  Territory,  8  Okla.  528;  58  Pac.  724. 

Territory  v.  Scott,  2  Dak.  212;  6.  N.  W.  435. 

State  V.  Abbey,  29  Vt.  60. 

Rice  V.  State  (Tex.  Cr.  App.)  38.  S.  W.  802. 

Mays  V.  State,  89  Ala.  39;  8.  So.  29. 

State  V.  Duke,  42  Tex.  459. 
Every  ingredient  of  which  the  offense  is  composed 
must  be  clearly  and  accurately  alleged  in  the  in- 
dictment : 

United  States  v.  Cruikshank,  92  U.  S.  558;  23 
L.  Ed.  593. 

United  States  v.  Mann,  95  U.  S.  584;  24  L.  Ed. 
532. 

Moore  v.  United  States,  160  U.  S.  270;  40  L.  Ed. 
424. 

State  V.  Scheminisky,  (Idaho)  174  Pac.  611. 

State  V.  Cole,  (Idaho)  174  Pac.  131. 
The  rule  in  United  States  v.  Cook,  supra,  has  been 
applied  by  the  courts  of  this  circuit  to  the  prohibi- 
tion clause  in  Section  14,  Act  May  17,  1884,  23  Stat. 
L.  24,  in: 

United  States  v.  Nelson,  29  Fed.  202,  209. 

United  States  v.  Nelson,  30  Fed.  112,  116. 

Shelp  V.  United  States,  81  Fed.  694. 
and  to  the  National  Prohibition  Act,  in  the  8th  Cir- 
cuit in: 

Massey  v.  United  States,  281.  Fed.  294. 
and  in  those  cases  the  court    held   the    exceptions 
under  these  acts  need  not  be  negatived,  under  the 
second  clause  in  the  general  rule. 

So  far  as  counsel  is  advised,  however,  no  ruling 


on  this  point  has  been  made  by  the  Circuit  Court  of 
Appeals,  Ninth  Circuit,  in  its  relation  to  the  Alaska 
Prohibition  Act  of  Feb.  14,  1917,  39  Stat.  L.  903. 

Upon  a  careful  examination  of  the  foregoing  au- 
thorities and  the  application  of  the  general  rule  to 
the  definition  of  the  crime  charged  in  the  enacting 
clause  in  the  Act  and  in  the  "complaint''  herein,  we 
submit  there  cannot  be  a  sufficient  statement  of 
facts  in  a  complaint  or  indictment  by  the  mere  use 
of  the  words  of  the  statute,  that  the  accused  did 
"then  and  there  have  in  his  possession  intoxicating 
liquor  to-wit,  moonshine  whiskey"  to  constitute  a 
crime,  without  negativing  the  exception  directly  or 
by  other  apt  words  "to  show  that  the  accused  is  not 
within  the  exception"  made  in  the  statute. 

That  being  conceded,  or  established  by  the  law,  it 
follows  "that  the  facts  stated  do  not  constitute  a 
crime",  (Sec.  2199  Comp.  L.  Alaska,  1913,)  and  that 
the  "complaint"  did  not  (for  that  reason)  give  the 
justice  of  the  peace  jurisdiction  to  render  judgment 
of  conviction,  and  all  proceedings  under  such  com- 
plaint are  null  and  void. 

10.  The  "Complaint"  Not  Good  as  an  "Informa- 
tion." 

The  case  of  Booth  v.  United  States,  197  Fed.  283, 
285,  contains  an  approved  form  of  information  gen- 
erally used  in  Alaska  liquor  cases,  though  not  per- 
fectly adopted  to  the  present  Alaska  Prohibition 
Act  of  Feb.  14,  1917,  39  Stat.  L.  903.  It  is  a  formal 
official  information,  by  and  in  the  name  of  the  as- 
sistant United  States  Attorney,  verified  by  him  as 
such  official,  and  in  which  he  declares  his  official 
position  and  authority  under  oath. 


Now  in  the  complaint  at  bar  there  is  no  attempt 
to  comply  with  these  formal  legal  requisites.  The 
complaint  is  signed  by  H.  D.  Stabler,  and  below  his 
name  are  the  words  "Asst.  U.  S.  Attorney",  but  no 
verification,  or  other  record  evidence  follows  to 
show  that  he  is  such  an  official,  and  we  are  left  to 
guess  whether  the  private  prosecutor  who  signs  his 
name  to  the  complaint  is  an  official  mentioned  in 
Sec 's.  27  and  28  of  the  Alaska  Prohibition  Act,  Feb. 
14,  1917,  or  not.  In  view  of  the  jurisdictional  clause 
in  Sec.  28,  supra,  "that  prosecutions  for  violations 
of  the  provisions  of  this  Act  shall  be  on  information 
filed  by  any  such  officer",  and  that  no  other  person 
has  jurisdiction  or  authority  to  begin  such  a  prose- 
cution by  information,  we  think  the  complaint  is 
bad  as  an  information  for  the  want  of  such  proof. 

We  submit  that  the  rule  in  respect  to  inferior 
courts  admits  nothing — presumes  nothing  not  on  the 
face  of  the  record;  that  the  record  must  show  every 
jurisdictional  fact,  and  that  such  a  complaint,  so 
signed  b}^  a  private  prosecutor  fails  to  establish 
jurisdiction  and  is  void. 

11.    A  Void  Warrant  of  Arrest. 

Upon  filing  the  complaint  with  the  justice  of  the 
peace  in  the  Sitka  precinct,  and  on  January  9th, 
1922,  the  justice  issued  a  warrant  for  the  arrest  of 
the  accused. 

(Transcript,  page  16) 

Under  Chap  42,  Code  of  Criminal  Proc.  Comp. 
Laws  of  Alaska,  1913,  it  is  provided  that: 

"Sec.  2523.  That  upon  the  filing  of  the  complaint 
the  justice  must  issue  a  warrant  of  arrest  for  the  de- 
fendant named  therein." 
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*'Sec.  2524.  That  a  warrant  of  arrest  in  a  crim- 
inal action  is  issued,  directed,  and  executed  in  all 
respects  as  the  warrant  provided  for  in  chapter 
thirty-two,  title  fifteen,  of  this  act  except  that  it 
must  be  made  returnable  only  before  the  justice  who 
issues  it." 

Chapter  32,  title  15,  Code  of  Crim.  Pro.  Comp.  Laws 
of  Alaska,  1913,  provides  the  form  of  the  warrant  of 
arrest  as  follows: 

*' Section  2384.  That  a  warrant  of  arrest  is  an 
order  in  writing,  in  the  name  of  the  United  States, 
signed  by  a  magistrate  with  his  name  of  office,  com- 
manding the  arrest  of  the  defendant,  and  may  be 
substantially  in  the  following  form:    "District  of 

Alaska,    Division   No.  .     In   the   name  of  the 

United  States  of  America. 

"To  the  United  States  Marshal  of  the  District 
of  Alaska  or  any  deputy,  greeting:  "Information 
upon  oath  having  been  this  day  laid  before  me  that 
the  crime  of  (designating  it)  has  been  committed, 
and  accusing  C.  D.  thereof:  You  are,  therefore,  here- 
by commanded  forthwith  to  arrest  the  above  named 
C.  D.  and  bring  him  before  me  at  (naming  the  place), 
or,  in  case  of  my  absence  or  inability  to  act,  before 
the  nearest  or  most  accessible  magistrate. 

"Dated  at ,  this day  of , 

hundred  and . 

"E.  F. 
"Commissioner,  Ex-Officio  Justice  of  the 
Peace." 

"Sec.  2385.  That  the  warrant  must  specify  the 
name  of  the  defendant  or  if  it  be  unknown  to  the 
magistrate  the  defendant  may  be  designated  by  a 
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fictitious  name,  with  a  statement  therein  that  his 
true  name  is  unknown,  and  it  must  also  state  a 
crime  in  respect  of  which  the  magistrate  has  author- 
ity to  issue  the  warrant." 

The  warrant  for  the  arrest  of  the  appellant  fol- 
lowed the  form  prescribed  in  section  2384,  in  all  re- 
spects except  the  peremptory  jurisdictional  com- 
mand in  the  last  clause  of  Sec.  2385,  that  "it  must 
also  state  a  crime  in  respect  to  which  the  magistrate 
has  authority  to  issue  the  warrant." 

The  warrant  stated  the  crime  as  follows: 

'^  Information  upon  oath  having  been  this  day 
laid  before  me  that  the  crime  of  violating  the 
Alaska  Bone  Dry  Act,  Pub.  No.  308,  has  been  com- 
mitted, and  accusing  Harry  Mabry  thereof.  You 
are,  therefore,  hereby  commanded  forthwith  to  ar- 
rest," etc. 

(Transcript,  page  16,) 

Of  course,  that  does  not  "state  a  crime  in  respect 
to  which  the  magistrate  has  authority  to  issue  a 
warrant",  or  at  all.  Assuming,  as  the  judge  below 
did  without  evidence  to  support  it,  that  the  refer- 
ence is  to  the  Act  of  Congress  of  Feb.  14,  1917,  39 
Stat.  L.  903,  still  there  are  many  crimes  defined  in 
that  act,  one  of  which  is  the  crime  of  perjury,  in 
Sec.  28,  and  there  is  nothing  in  this  warrant  to  point 
out  any  special  or  any  "crime  in  respect  to  which 
the  magistrate  has  authority"  as  commanded  in  the 
sections  above  quoted.  The  warrant  of  arrest  being 
in  plain  violation  of  the  statute  was  void. 

"The  charge  of  the  trial  judge  with  respect  to 
the  foregoing  order  or  process  was,  in  e:ffect  that  it 
was  void  upon  its  face,  that  it  gave  the  sheriff  no 
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authority  for  the  arrest  and  confinement  complained 
of,  and  could  therefore  afford  him  no  protection  in 
this  action.  The  order  in  question  was  utterly  void 
upon  its  face,  *  *  *  rpj^^  action  of  the  sheriff 
in  arresting  the  plaintiff  under  void  process  must  be 
regarded  in  the  same  light  as  if  he  had  arrested  him 
without  any  process  at  all.  He  acted  entirely  with- 
out any  authority  of  law,  and  was  therefore  a  tres- 
passor." 

McLendon  v.  State  (Tenn)  21  L.  R.  A.  738. 

John  Bad  Elk  v.  U.  S.  177  U.  S.  529;  44  L.  Ed. 
874. 

12.    A  Void  Verdict  By  the  Jury. 

The  verdict  of  the  jury  was  in  the  following 
words : 

"We,  the  undersigned  jurors  in  the  above  named 
matter,  being  first  duly  subpoenaed  and  empanelled, 
and  after  hearing  the  evidence  presented  and  giving 
sincere  consideration  to  the  same,  find  the  defendant 
guilty.'' 

(Transcript,  page  20.) 

Chap.  42,  Code  of  Crim.  Pro.  Comp.  Laws,  Alaska, 
1913,  under  "Criminal  Actions  in  Justice's  Courts," 
provides : 

"Sec.  2534.  That  when  the  jury  have  agreed  upon 
a  verdict  they  must  deliver  the  same  to  the  justice 
publicly,  who  shall  enter  it  in  his  docket." 

"Sec.  2535.  That  when  the  defendant  pleads 
guilty,  or  is  convicted,  either  by  the  justice  or  the 
tjury,  the  justice  must  give  judgment  thereon  for 
such  punishment  as  may  be  prescribed  by  law  for 
the  crime." 
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Now,  section  2534,  above,  makes  it  the  duty  of  the 
justice  who  receives  the  verdict  to  "enter  it  in  his 
docket".  Since  there  is  no  presumption  in  favor  of 
the  verdict  in  the  justice  court  we  must  find  it  in 
his  docket,  or  it  does  not  exist.  It  was  not  entered 
**in  his  docket"  as  will  clearly  appear  from  the  cer- 
tified copy  of  "his  docket"  at  page  28  of  the  Trans- 
cript. The  only  reference  to  the  verdict  "in  his 
docket"  reads: 

"After  deliberation  the  jury  returned  a  verdict  of 
guilty." 

(Transcript,  page  28.) 

The  docket  also  shows  a  further  lack  of  jurisdic- 
tion in  its  failure  any  where  to  state  facts  from 
which  this  court  can  infer  or  presume  it  to  "state  a 
crime  in  respect  to  which  the  magistrate  has  author- 
ity to  issue  the  warrant",  or  to  support  the  verdict 
so  rendered  by  the  jury. 

(Transcript,  pages  25-29.) 

Beginning  at  page  25,  Transcript,  the  docket 
reads : 

"Complaint  made  by  H.  D.  Stabler,  Ass't  U.  S.  At- 
torney. 

Offense  charged  Viol.  Alaska  Bone  Dry  Act,  Pub. 
No.  308. 
Offense  committed  at  Sitka,  on  Dec.  1,  1921. 

Place  of  arrest,  Sitka,"  etc. 

*  *  *  * 

After  deliberation  the  jury  returned  a  verdict  of 
"guilty". 

But  no  where  in  his  docket  does  the  justice  "state 
a  crime  in  respect  of  which  the  magistrate  has  au- 
thority to  issue  the  warrant",  nor  does  he  any  where 
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comply  with  section  2534  in  respect  to  the  verdict 
to  "enter  it  in  his  docket". 

The  verdict  is  void  for  uncertainty  and  because 
the  justice  did  not  enter  it  in  his    docket. 

* '  On  the  trial  of  two  defendants  for  larceny,  a  ver- 
dict which  reads,  'We,  the  jury,  empanelled  to  try 
the  above  case,  find  the  defendant  guilty  as  charged 
in  the  indictment',  is  void  for  uncertainty.  Such  a 
verdict  cannot  be  amended  on  the  affidavits  of  the 
jurors,  showing  that  they  intended  to  convict  both 
defendants.  Richards  v.  Sperry,  7  Wis.  219.  Judg- 
ment reversed  and  new  trial  ordered.  Com.  v.  Call, 
2.1  Pick.  514:  Stuart's  case,  28  Grat.  967;  Hogan  v. 
State,  30  Wis.  428." 

State  V.  Weeks,  23  Ore.  3;  34  Pac.  1095. 
People  V.  Supelveda,  59  Cal.  342. 

''When  a  jury  brings  in  a  defective  and  void  ver- 
dict, it  is  in  the  power  of  the  prisoner  or  prisoners, 
as  well  as  that  of  the  people  or  prosecutor,  at  the 
time  of  its  rendition,  in  the  presence  of  the  jury,  to 
have  it  set  right.  If  the  prisoner  or  prisoners,  in 
such  case,  choose  not  to  interfere,  and  suffer  a  de- 
fective verdict  to  be  entered  by  failing  to  interpose, 
objection  is  thereby  waived  to  being  put  a  second 
time  in  jeopardy  for  the  same  offense.  In  such  cases 
the  verdict  is  simply  set  aside  as  a  nullity  and  a  new 
trial  is  ordered.  The  court  cannot  make  the  verdict 
what  it  should  be.  See  1.  Bish.  Crim,  Pro.  Sec.  842; 
1  Bish.  Crim.  Law  Sees.  844-850.  But  the  general 
effect  of  an  uncertain  verdict  is  fatal  to  it.  See  1 
Arch.  Crim.  Prac.  666,  note  a;  also  3.  Gran.  &  W.  New 
Trials,  1378,  and  the  cases  therein  cited." 

Brannigan  v.  People,  3  Utah.  488;  24  Pac.  767. 
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"A  good  verdict  must  contain,  either  in  itself  or 
by  reference  to  tlie  indictment,  all  the  elements  of 
the  crime.  If  silent  on  some  element  of  the  crime, 
the  verdict  will  not  sustain  a  judgment.  1.  Bish. 
New  Cr.  Proc.  Sec.  1005.  It  is  quite  apparent  that 
this  verdict,  standing  alone  and  without  reference 
to  the  indictment,  is  not  sufficient.  The  defendant 
is  found  "guilty  of  defrauding  C  Schnelle"  of  a 
promissory  note.  There  is  no  such  crime  known  to 
the  law.  *  *  *  But  there  is  no  reference  in 
the  verdict  to  the  indictment  as  an  aid  to  determine 
by  what  means  the  fraud  was  consummated  and  un- 
less it  was  consummated  as  charged  in  the  indict- 
ment not  only  was  the  verdict  insufficient,  but  the 
defendant  could  not  be  found  guilty  at  all." 

People  V.  Cummins,  117  Cal.  497;  49  Pac.  576. 

"A  judgment  of  conviction  will  be  reversed  im- 
less  the  verdict  finds  the  defendant  guilty  of  the  of- 
fense charged  in  the  indictment,  or  some  offense  in- 
cluded in  the  offense  so  charged." 

The  People  v.  Ah  Gow,  53  Cal.  627. 

Kimball  v.  Territory,  13  Ariz.  310;  115  Pac.  70. 

State  V.  Stephanus,' 53  Ore.  135;  99  Pac.  428. 

The  verdict  is  void  for  uncertainty,  (1)  because 
it  does  not  state  the  crime  with  which  the  accused 
is  found  guilty.  (2)  Because  it  does  not  refer  to 
the  charge  in  the  complaint,  or  any  other  part  of  the 
record  for  certainty.  (3)  Because  the  carge  in  the 
complaint  lacks  one  necessary  element  of  crime 
which  is  not  negatived  in  the  complaint  or  other- 
wise ,and  (4)  because  it  is  not  entered  in  the  jus- 
tice's docket  as  required  by  Sec.  2534. 
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13.    A  Void  Judgment. 

There  is  a  "sentence"  but  no  ''judgment"  in  this 
case.  Chap  42  of  the  code  of  Crim.  Pro.  Comp. 
Laws  of  Alaska,  1913,  relates  to  criminal  actions  in 
justice's  courts,  and  Sec.  2539-40  and  41  therein 
authorizes  the  justice  to  enter  judgment  in  criminal 
.cases  before  him  and  fixes  the  form  and  contents 
thereof.  Being  a  statutory  power  it  must  be  exer- 
cised in  strict  compliance  with  the  statute  or  it  is 
void.     These  sections  are  as  follows: 

"Sec.  2539.  That  when  a  judgment  of  conviction 
is  given,  either  upon  a  plea  of  guilty  or  upon  a  trial, 
the  justice  must  enter  the  same  in  the  docket  sub- 
stantially as  follows:  'Justice's  court  for  the  pre- 
cinct of ,  District  of  Alaska,  Division  No. 

,  The  United  States  of  America  v.  A.  B.     (Day 

of  the  month  and  year.)  The  above  named  A.  B. 
having  been  brought  before  me,  C.  D.,  a  commission- 
er and  ex-officio  justice  of  the  peace,  in  a  criminal 
action,  for  the  crime  of  (briefly  designate  the  crime), 
and  the  said  A.  B.  having  thereupon  pleaded  "not 
guilty"  (or  as  the  case  may  be),  and  been  duly  tried 
by  me  (or  a  jury  as  the  case  may  be),  and  upon  such 
trial    duly   convicted,  I  have    adjudged  that  he  be 

imprisoned  in  the  county  jail days  and  that 

he  pay  the  costs  of  the  action,  taxed  at dol- 
lars (or  that  he  pay  of  (a)  fine  of dollars 

and  such  costs  and  be  imprisoned  in  such  jail  until 

such  fine  and  costs  be  paid,  not  exceeding 

days,  as  the  case  may  be).  0.  D.,  Commissioner 
and  ex-officio  justice  of  the  peace. 

"If  the  defendant  has  pleaded  guilty,  instead  of 
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the  paragraph  commencing  "and  the  said  A.  B.", 
and  ending  "upon  such  trial  duly  convicted",  the 
entry  must  state  substantially  as  follows:  "And  the 
said  A.  B.  having  been  thereof  duly  convicted  upon 
a  plea  of  guilty." 

"Sec.  2540.  That  an  entry  of  judgment  and  the 
transcript  thereof,  made  or  filed  as  in  the  last  two 
sections  provided,  is  conclusive  evidence  of  the  facts 
stated  therein." 

"Sec.  2541.  That  the  judgment  must  be  executed 
by  the  United  States  marshal  or  any  deputy,  upon 
receiving  a  certified  copy  of  the  entry  of  judgment, 
and  such  copy  shall  also  be  deemed  an  execution 
against  the  property  of  the  defendant  for  the  pur- 
pose of  collecting  the  amount  of  any  fine  or  costs 
mentioned  therein." 

The  certified  copy  of  the  justice's  docket  in  this 
case  will  be  found  at  pages  25-29,  Transcript.  At 
page  25  the  docket  shows: 

"Docket  Entries 
"Complaint  made  by  H.  D.  Stabler,  Asst.  U.  S.  At- 
torney. 

Offense  charged  Viol.  Alaska  Bone  Dry  Act.  Pub. 
308. 

Offense  committed  at  Sitka  on  Dec.  1,  1921. 
Place  of  arrest — Sitka. 

Disposition  of  case — defendant  tried  by  jury,  con- 
victed and  sentenced. 

Jany.  9,  1922.  Complaint  sworn  to  and  filed  by 
H.  D.  Stabler,  assistant  United  States  Attorney 
charging  Harry  Mabry  with  Violating  the  Alaska 
Bone  Drv  Act."  Pub.  308." 
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(Page  28)  "After  deliberation  the  jury  returned 
a  verdict  of  guilty. 

*'In  view  of  the  evidence  and  the  jury  verdict,  I 
have  adjudged  that  Harry  Mabry  be  imprisoned  in 
jail  for  a  period  of  four  months  and  that  he  pay  the 
costs  of  the  action  taxed  at  Ninety  three  and  55-100 
dollars  ,and  that  he  pay  a  fine  of  Six  hundred  dollars 
and  be  imprisoned  in  jail  until  such  fine  and  costs 
be  paid,  not  to  exceed  three  hundred  days. 

"R.  W.  DeArmond,  United  States  Com- 
missioner, Ex-Officio  Justice  of  the  Peace, 
Sitka  Precinct,  Alaska." 

That  is  the  only  judgment  in  this  case, — the  paper 
on  page  21  of  the  Transcript  is  what  the  justice  says 
upon  its  face  is  a  true  copy  of  the  original  entry  of 
judgment,  and  is  the  warrant  of  commitment  in 
this  case,  and  not  the  judgment. 

In  addition,  however,  to  this  "judgment"  in  the 
docket  there  is  another  entered  by  the  judge  of  the 
district  court  on  his  dismissal  of  the  attempted  ap- 
peal of  the  prisoner  from  the  justice's  court  to  the 
district  court. 

(Transcript,  pages  38  and  45.) 

In  that  dismissal  the  district  judge  ordered:  "And 
it  is  further  ordered  and  adjudged  that  the  judg- 
ment heretofore  had  in  said  cause  in  the  United 
States  Commissioner's  court  for  Sitka  Precinct,  on 
the  9th  day  of  January,  1922,  to-wit,  that  the  de- 
fendant serve  three  months'  confinement  in  the  jail 
at  Juneau,  Alaska,  and  to  pay  a  fine  of  $600.00  and 
the  costs  of  the  action  be  and  the  same  hereby  is  af- 
firmed. ' ' 

(Transcript,  pages  39  and  45.) 
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Notice  the  district  judge's  affirmance  fixed  the 
term  of  appellant's  imprisonment  at  "three" 
months  instead  of  four  months  ,to  be  served  in  the 
jail  at  "Juneau,  Alaska,"  instead  of  Sitka,  and  also 
he  affirmed  the  imprisonment  for  non-payment  of 
the  costs.  This  order  of  affirmance  was  assumed 
to  be  made  under  the  provisions  of  Sec.  2559  Com- 
piled Laws  of  Alaska,  1913,  on  the  dismissal  of  the 
attempt  of  the  defendant  to  appeal  his  case,  and  not 
upon  any  original  jurisdiction  or  trial  of  any  kind 
before  the  district  court. 

Bailey  on  Habeas  Corpus,  Vol.  1,  page  751. 
Where  the  lower  court   had   no   jurisdiction  the 
appellate  court  will  have  none  on  appeal. 

Chaves  v.  Pena,  2  Pac.  73;  3  N.  M.  89. 

Chadwick  v.  Chadwick,  13  Pac.  385;  6  Mont.  566. 

Armour  Co.  v.  Howe,  64  Pac.  42;  62  Kan.  587. 

In  re  Searles,  127  Pac.  902;  46  Mont.  322. 

Evans  v.  Oregon  Short  Line,  149  Pac.  715. 

Bank  v.  Courtwright,  158  Pac.  277;  82  Or.  490. 

Tracy  v.  Sumida,  161  Pac.  503;  31  Cal.  App.  716. 

Burt  &  Co.  V.  Marks,  (Utah),  177  Pac.  224. 

Valencia  Co.  v.  Neilson,  (N.  M.)  192  Pac.  510. 
Under  the  statutes  of  Alaska,  Sees.  2539,  2540  and 
2541,  last  above  quoted  ,the  judgment  in  this  case 
was  and  is  void  (1)  because  it  was  not  entered 
in  the  docket  substantially  as  required  by  the  ex- 
plicit requirements  of  Sec.  2539,  or  at  all,  and  (2) 
because  it  did  not  state  any  crime  upon  which  the 
defendant  was  convicted,  as  also  specifically  re- 
quired by  Sec.  2539,  (3)  because  it  does  not  state 
when  the  alleged  crime  was  committed,  (4)  nor  the 
place  where  it  was  committed, — whether  within   the 
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jurisdiction  of  the  justice  court  or  not,  (5)  nor  in 
what  jail  he  is  to  be  confined,  (6)  nor  does  it  show 
whether  it  was  a  crime  within  the  jurisdiction  of 
the  justice,  a  misdemeanor  or  not. 

1.  It  is  too  clear  for  argument  that  the  mere 
entry  of  the  sentence  in  the  justice's  docket  at  page 
28  of  the  Transcript  is  not  even  an  attempt  to  com- 
ply with  the  particular  command  of  the  statute  in 
Sec.  2539,  supra:  "That  when  a  judgment  of  con- 
viction is  given  *  *  *  i]^q  justice  must  enter 
the  same  in  the  docket  substantially  as  follows." 
Since  no  such  judgment  was  entered  in  his  docket, 
the  justice  lost  jurisdiction  at  that  point,  even  if 
he  ever  had  such  jurisdiction. 

2.  The  mere  statement  elsewhere  than  in  his 
docket,  or  even  in  his  docket,  that  the  defendant 
was  brought  before  him  "in  a  criminal  action  for 
the  crime  of  violating  the  Alaska  Bone  Dry  Act," 
without  any  other  statement  of  "the  crime"  ren- 
ders the  judgment  void  for  uncertainty  and  for  non- 
compliance with  the  law  and  the  form  as  provided 
for  such  cases. 

Assuming  as  the  lower  court  did  in  his  "memor- 
andum opinion",  that  the  defendant  was  accused  of 
some  violation  of  the  Alaska  Prohibition  Act  of 
Feb.  14,  1917,  39  Stat.  L.  903,  this  judgment  is  void 
because  it  did  adjudge  him  convicted  of  one  of  the 
many  crime  denounced  therein  ,among  which  is  per- 
jury (Sec.  28),  over  which  the  justice  had  no  juris- 
diction in  any  event. 

3.  Since  neither  the  verdict  nor  the  judgment 
refers  to  the  "complaint"  in  this  case  for  the  par- 
ticulars of  the  crime  charged,  there  is  no  time  fixed 
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iu  the  judgment  when  it  occurred, — it  may  be  barred 
by  the  statute  of  limitations. 

4.  The  ''judgment"  in  the  docket,  page  28, 
Transcript,  does  not  fix  the  place  of  confinement, — 
just  "in  jail",  and  it  is  void  for  that  reason. 

5.  Nor  does  the  verdict  nor  the  judgment,  by 
reference  to  the  complaint,  nor  in  any  other  way, 
disclose  whether  the  alleged  crime  of  the  violation 
of  the  "Alaska  Bone  Dry  Law"  occurred  within  the 
Sitka  precinct,  or  the  First  Division,  or  even  in 
Alaska. 

6.  And,  finally  by  failure  in  the  verdict  and  in 
the  alleged  judgment  to  specifically  declare  the 
crime  of  which  the  defendant  was  guilty,  this  court 
cannot  now  say  what  the  crime  was,  nor  whether  it 
was  within  the  jurisdiction  of  the  justice,  nor  which 
one  of  the  many  crimes  (including  the  perjury  of 
Sec.  28)  denounced  in  the  Act  it  may  have  been.  The 
judgment  is  clearly  void  for  uncertainty,  and  for 
failure  to  enter  it  in  compliance  with  the  statute. 

"It  is  undoubtedly  the  general  rule  that  a  judg- 
ment rendered  by  a  court  in  a  criminal  case,  must 
conform  strictly  to  the  statute,  and  that  any  varia- 
tions from  its  provisions,  either  in  the  character  or 
extent  of  the  punishment  inflicted,  renders  the  judg- 
ment void. 

Graham  v.  Weeks,  138,  U.  S.  461;  34  L.  Ed.  1051. 

In  the  case  of  Mackey,  et  al.  v.  Miller,  126  Fed. 
161,  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit,  said: 

"The  appellants  contend  that  the  judgment  of 
the  district  court  is  void  for  the  reason  that  the  in- 
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dictment  charges  no  offense  against  any  law  of  the 
United  States," — and  on  page  163,  the  court  held: 

"Question  is  made  of  the  power  of  this  court  upon 
habeas  corpus  to  discharge  the  appellants  upon  the 
facts  set  forth  in  the  record,  and  it  is  said  that  the 
writ  of  habeas  corpus  cannot  be  used  to  perform  the 
function  of  a  writ  of  error.  But  the  doctrine  is  well 
established  that  upon  a  writ  of  habeas  corpus,  if  it 
appear  that  the  court  which  rendered  the  judgment 
had  not  jurisdiction  to  render  it,  either  because  the 
proceedings  under  which  they  were  taken  were  un- 
constitutional or  for  any  other  reason,  the  judgment 
is  void,  and  msij  be  questioned  collaterally,  and  the 
person  who  is  imprisoned  thereunder  may  be  dis- 
charged from  custody  on  habeas  corpus.  Ex  parte 
Neilsen,  131  U.  S.  176,  182;  9  Sup.  Ct.  672;  33  L.  Ed. 
118;  Ex  parte  Lange,  18  Wall,  163;  21  L.  Ed.  872; 
Ex  parte  Siebold,  100,  U.  S.  371;  25  L.  Ed.  717.  If  it 
be  true  that  the  acts  committed  by  the  appellants, 
which  are  set  forth  in  the  indictment  in  this  case, 
are  not  within  the  intendment  of  Sec.  5447  of  the 
Revised  Statutes  (11  Comp.  St.  1901,  p.  3678),  they 
do  not  constitute  an  offense  against  that  statute,  or 
against  any  other  statute  of  the  United  States.  Such 
being  the  case,  it  appears  affirmatively  from  the  re- 
turn that  the  appellants  are  held  in  custody  under 
a  judgment  which  upon  its  face  is  void.  *  *  * 
The  decision  of  the  case  turns  upon  the  question 
whether  the  appellants  are  imprisoned  unlawfully, 
for  the  reason  that  the  judgment  is  void." 
Mackey  v.  Miller,  126  Fed.  161,  163. 

A  somewhat  similar  judgment  was  considered  by 
the  Supreme  Court  of  the  United  States  in  the  case 
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of  Pointer  v.  United  States,  151,  U.  S.  396,  418;  38 
L.  Ed.  209,  217,  where  that  court  said: 

''The  specific  objection  to  the  sentence  is  that  it 
does  not  state  the  offense  on  which  the  defendant 
was  found  guilty,  or  that  the  defendant  was  guilty 
of  any  named  crime.  *  *  *  While  the  record 
of  a  criminal  case  must  state  what  will  affirmative- 
ly show  the  offense,  the  steps,  without  which  the 
sentence  cannot  be  good,  and  the  sentence  itself, 
*'all  parts  of  the  record  are  to  be  interpreted  to- 
gether, effect  being  given  to  all,  if  possible,  and  a 
deficiency  at  one  place  may  be  supplied  by  what  ap- 
pears in  another",  1.  Bishop  Crim.  Proc.  Sees.  1347- 
1348.  For  these  reasons  the  objection  last  stated  is 
not  sustained." 

Pointer  v.  United  States,  supra. 

The  following  cases  are  identical  with  the  case  of 
Pointer  v.  U.  S.  supra,  and  cite  it  as  an  authority: 
Sandy  White  v.  United  States,  164  U.  S.  100;  41 
L.  Ed.  365. 

Ex  parte  Thurston,  233  Fed.  847. 

The  case  at  bar  is  the  exception  which  proves  the 
rule  in  the  Pointer  case.  In  this  case  the  record  of 
the  justice's  court  shows  only  an  insufficient 
charge,  and  neither  the  warrant  of  arrest,  nor  the 
order  for  the  jury,  nor  the  subpoena,  nor  the  verdict, 
nor  the  judgment,  nor  any  other  part  of  the  record, 
shows  the  name  or  the  nature  of  the  crime  of  which 
the  defendant  was  convicted. 

Then,  too,  the  rule  that  a  deficiency  in  the  record 
may  be  supplied  from  other  parts  thereof  applies 
only  to  superior  courts  of  record  and  not  to  such  in- 
ferior courts  as  justices  of  the  peace: 
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"It  is  no  answer  to  this  to  say  that  the  court  had 
jurisdiction  of  the  person  of  the  prisoner,  and  of  the 
offense  under  the  statute.  It  by  no  means  follows 
that  these  two  facts  make  valid,  however  erroneous 
it  may  be,  any  judgment  the  court  may  render  in 
jpuch  case.  If  a  justice  of  the  peace,  having  juris- 
diction to  fine  for  a  misdemeanor,  and  with  the 
party  charged  properly  before  him,  should  render 
a  judgment  that  he  be  hung,  it  would  simply  be 
void.  Why  void?  Because  he  had  no  power  to  ren- 
der such  a  judgment.  *  *  *  Without  strain- 
ing either  the  constitution  of  the  United  States,  or 
the  well  settled  principles  of  the  common  law,  we 
have  come  to  the  conclusion  that  the  sentence  of  the 
circuit  court  under  which  the  petitioner  is  held  a 
prisoner  was  pronounced  without  authority  and  he 
should,therefore,  be  discharged." 

Ex  parte  Lange,  85  U.  S.  163;  21  L.  Ed.  872. 

"The  judgment  of  the  court  must  in  all  cases  be 
based  upon  the  verdict  of  the  jury,  and  the  verdict 
of  the  jury  must  be  responsive  to  the  issue  joined 
by  the  indictment  or  information  and  the  plea  of  the 
person  on  trial  thereto,  otherwise,  the  court  is  with- 
out jurisdiction  to  render  judgment  thereon.      *      * 

*  In  a  late  work  on  Jurisdiction  the  author,  in 
discussing  the  three  essential  elements  necessary  to 
render  a  conviction  valid,  says:  "These  are  that 
the  court  must  have  jurisdiction  over  the  subject 
matter,  the  person  of  the  defendant,  and  authority 
to  render  the  particular  judgment.  If  either  of 
these  elements  are  lacking,  the  judgment  is  totally 
defective,"  Brown  on  Jurisdiction,  par.  110." 
Ex  parte  Harris Okla ;  128  Pac.  156. 
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14.    A  Void  Commitment. 

A  copy  of  a  legal  judgment  of  a  justice  of  the 
peace  in  a  criminal  case  within  his  jurisdiction, 
properh^  certified  and  delivered  to  the  marshal,  is 
made  a  sufficient  warrant  of  commitment  in  Alaska. 

"Section  2541.  That  the  judgment  must  be  exe- 
cuted by  the  United  States  marshal  or  any  deputy, 
upon  receiving  a  certified  copy  of  the  entry  of  judg- 
ment and  such  copy  shall  also  be  deemed  an  execu- 
tion against  the  property  of  the  defendant  for  the 
purpose  of  collecting  the  amount  of  any  fine  or  costs 
mentioned  therein." 

The  following  is  the  only  warrant  of  commitment 
shown  on  the  face  of  the  record  or  return  in  this 
case: 

(Caption  and  Title.) 
"Violation  of  Alaska  Bone  Dry  Law,  or  Pub.  No.  308. 
"JUDGMENT. 

"On  the  9th  day  of  January,  1922,  the  above 
named  Harry  Mabry  having  been  brought  before 
me,  R.  W.  DeArmond,  a  U.  S.  Commissioner  and  Ex- 
Officio  Justice  of  the  Peace  at  Sitka,  Alaska,  in  a 
criminal  action  for  the  crime  of  violating  the  Alas- 
ka Bone  Dry  Law  and  the  said  Harry  Mabry  having 
pleaded  not  guilty  and  been  duly  tried  by  jury  trial 
and  upon  such  trial  Harry  Mabry  having  been  duly 
convicted,  I  have  adjudged  that  he  be  imprisoned 
in  the  jail  at  Sitka  for  four  months  and  that  he  pay 
the  costs  of  the  action  taxed  at  Ninety  three  and 
55-100  dollars,  and  that  he  pay  a  fine  of  Six  hun- 
dred Dollars,  and  be  imprisoned  in  such  jail  until 
such  fine  and  costs  be  paid,  not  exceeding  Three 
hundred  davs. 


52 

^'A  TRUE  COPY  OF  THE  ORIOINAL 
ENTRY  OF  JUDGMENT 

^*In  witness  whereof  I  have  set  my  hand  at  Sitka, 
Alaska,  this  9th  day  of  Januar}^,  1922. 

(Seal)  R.  W.  DeArmond, 

U.  S.  Commissioner  and  ex-officio  Justice  of  the 
Peace. 
(Endorsed) 

United  States  of  America  ) 
District  of  Alaska  ) 

"I  certify  that  I  received  the  within  commit- 
ment on  the  9th  day  of  January,  1922,  and  executed 
the  same  on  the  9th  day  of  January,  1922,  by  deliv- 
ering the  within  named  defendant  to  the  jailer  of 
the  U.  S.  Jail  at  Sitka,  Alaska. 

Geo.  D.  Beaumont, 
U.  S.  Marshal,  by  S.  G.  Thomas,  Deputy  U.  S. 
Marshal." 
(Transcript,  pages  21-22.) 

One  of  the  first  habeas  corpus  decisions  written 
by  Chief  Justice  Marshall  is  that  in  the  case  of  Ex 
parte  Burford,  3  Cranch.  448;  2  L.  Ed.  495.,  in  which 
habeas  corpus  was  brought  to  test  the  legality  of 
imprisonement  under  commitment  from  a  justice  of 
the  peace: 

*'In  the  present  case,  the  marshal's  return,  so  far 
as  it  stated  the  warrant  upon  which  Burford  was 
arrested  and  carried  before  the  justices,  was  per- 
fectly immaterial.  He  did  not  complain  of  that  ar- 
rest, but  of  his  commitment  to  prison.  The  question 
is,  what  authority  has  the  jailer  to  detain  him?  To 
ascertain  this  we  must  look  to  the  warrant  of  com- 
mitment only.    It  is  that  only  which  can  justify  his 
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detention.  That  warrant  states  no  offense.  It  does 
not  allege  that  he  was  convicted  of  any  crime.  It 
states  merely  that  he  had  been  brought  before  a 
meeting  of  many  justices,  who  had  required  him  to 
find  sureties  for  his  good  behavior.  It  does  not 
charge  him  of  their  own  knowledge,  or  suspicion,  or 
upon  oath  of  any  person  whomsoever.  HELD.  A 
warrant  of  commitment  by  justices  of  the  peace 
must  state  a  good  cause  certain,  supported  by  oath. ' ' 

Ex  parte  Burford,  3  Cranch  448;  2  L.  Ed.  495. 

United  States  v.  Martin,  17  Fed.  156. 

United  States  v.  Tureaud,  20  Fed.  621. 

Erwin  v.  United  States,  37  Fed.  470. 
"The  mittimus  must  be  in  writing,  under  the 
liand  and  seal  of  the  magistrate  issuing  it,  showing 
his  authority.  It  must  be  properly  directed,  and 
must  set  forth  the  crime  alleged  against  the  party 
with  convenient  certainty,  and  ought  to  have  a  law- 
ful conclusion." 

Sanders  v.  United  States,  73  Fed.  782,  785. 
A  warrant  of  commitment  which  does  not  state 
the  offense  for  which  the  prisoner  is  convicted,  is 
void. 

In  re  Ring,  28  Cal.  253. 

Ex  parte  Dobson,  31  Cal.  497. 

Ex  parte  Gibson,  31  Cal.  621. 

Ex  parte  Dela,  25  Nev.  346;  60  Pac.  217. 
A  commitment  is  a  warrant,  order,  or  process  by 
which  a  court  or  magistrate  directs  a  ministerial 
officer  to  take  a  person  to  prison  or  to  detain  him 
there.  From  the  earliest  times,  as  appears  from  the 
reported  cases  on  the  subject,  this  process  was  re- 
quired to  contain  a  statement  of  the  nature  of  the 
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crime  with  which  the  prisoner  was  charged.  The 
legal  requisites  of  such  a  process  are  thus  described 
by  an  acknowledged  authority  on  the  subject  of 
crimes  and  criminal  procedure  as  defined  by  the 
common  law:  "It  must  be  in  writing,  under  the 
hand  and  seal  of  the  person  by  whom  it  is  made,  and 
expressing  his  office  or  authority  ,and  the  time  and 
place  at  which  it  is  made,  and  must  be  directed  to 
the  jailer  or  keeper  of  the  prison.  It  may  be  made 
either  in  the  name  of  the  King,  and  only  tested  by 
the  person  who  makes  it,  or  may  be  made  by  such 
person  in  his  own  name.  It  may  command  the  jailer 
to  keep  the  party  in  safe  and  close  custody;  for,  if 
every  jailer  be  bound  by  law  to  keep  his  prisoner 
in  such  custody,  surely  it  can  be  no  fault  in  a  mit- 
timus to  command  him  to  do  so.  It  ought  to  set  forth 
the  crime  alleged  against  the  person  with  conveni- 
ent certainty,  whether  the  commitment  be  by  the 
privy  council  or  any  other  authority;  otherwise  the 
officer  is  not  punishable  by  reason  of  such  mittimus 
for  suffering  the  party  to  escajDe,  and  the  court  be- 
fore whom  he  is  removed  by  habeas  corpus  ought 
to  discharge  or  bail  him.  And  this  doth  not  only 
hold  where  no  cause  at  all  is  expressed  in  the  com- 
Imitment,  but  also  where  it  is  so  loosely  set  forth 
that  the  court  cannot  adjudge  whether  it  were  a  rea- 
sonable groimd  of  imprisonment." 

Allen  V.  Hagen,  62  N.  E.  1086;  170  N.  Y.  46. 

(Citing  2  Hawk.  P.  C.  p.  119,  c.  16.) 
"A  commitment,  in  the  absence  of  any  statutory 
provisions  prescribing  its  form  and  contents,  does 
not  sufficiently  state  the  offense  by  simply  desig- 
nating it  by  the  species  or  class  of  crimes  to  which 


i),) 


the  coimniting-  magistrate  may  consider  it  to  belong, 
but  in  order  to  be  a  sufficient  or  valid  commitment  it 
ought  to  state  the  facts  charged  or  found  to  consti- 
tute the  offense  with  sufficient  particularity  to  en- 
able the  court,  on  a  return  to  the  habeas  corpus,  to 
determine  what  particular  crime  is  charged  against 
the  prisoner." 

State  V  Birchim,  9  Nev.  95,  100. 

A  commitment  issuing  from  inferior  courts  must 
state  the  offense  with  reasonable  certainty;  failing 
which  it  is  void. 

Hurd  on  Habeas  Corpus,  2nd  Ed.  page  371. 

A  comparative  view  of  the  alleged  "judgment" 
in  the  docket  (page  28  Tr.)  with  the  "certified 
copy"  page  21,  Tr.),  and  in  the  trial  judge's  affirm- 
ance (page  39-45  Tr.),  shows:  The  "judgment"  in 
the  docket  does  not  contain  a  statement  of  any 
crime;  the  "certified  copy"  contains  the  statement 
"a  criminal  action  for  the  crime  of  violating  the  Alas- 
ka Bone  Dry  Law";  the  district  judge,  finding  that 
he  has  "no  jurisdiction",  then  affirms  the  "judg- 
ment", minus  the  crime,  by  affirming  a  different 
penalty;  in  the  "judgment"  the  justice  adjudges 
that  the  defendant  be  "imprisoned  in  jail",  where- 
as the  "certified  copy"  says  "imprisoned  in  the 
jail  at  Sitka"  for  four  months,  while  the  district 
judge's  order  of  affirmance  says  "three  months 
confinement  in  the  jail  at  Juneau,  Alaska";  the 
"judgment'  'orders  that  defendant  "be  imprisoned 
in  jail  until  such  fine  and  costs  be  paid";  the  order 
of  affirmance  omits  that  clause  entirely;  etc.,  etc. 
In  re  John  Bonner,  151  U.  S.  242;  38  L.  Ed.  149. 

Execution  of  judgments  in  criminal  cases  are  pro- 
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vided  for  in  chapter  20,  See's.  2305-10,  Code  Crim- 
Pro.,  Compiled  Laws  of  Alaska,  1913. 

''Sec.  2305.  That  when  a  judgment,  except  of 
death,  has  been  pronomiced,  a  certified  copy  of  the 
entry  thereof  upon  the  journal  must  be  forthwith 
furnished  by  the  clerk  to  the  officer  whose  duty  it 
is  to  execute  the  judgment;  and  no  other  warrant 
or  authority  is  necessary  to  justify  or  require  its 
execution. ' ' 

"Sec.  2309.  That  a  judgment  in  a  criminal  action, 
so  far  as  it  requires  the  payment  of  money,  whether 
the  same  be  a  fine  or  costs  and  disbursements  of 
the  action  ,or  both,  in  addition  to  the  means  in  this 
•chapter  provided,  may  be  enforced  as  a  judgment 
in  a  civil  action." 

Judgments  are  enforced  in  civil  actions  as  pro- 
vided in  Chap.  96,  Code  Crim.  Pro.,  Sees.  1813-1826, 
Compiled  Laws  of  Alaska,  1913. 

So  much  of  the  justice's  judgment  against  de- 
fendant as  requires  him  to  be  imprisoned  in  jail,  or 
"in  jail  at  Sitka",  or  "in  jail  at  Juneau,  until  such 
fine  and  costs  be  paid,"  is  void. 

Booth  V.  United  States,  197  Fed.  283;  287. 
State  V.  Shepard,  15  Ore.  508;  16  Pac.  483. 

The  commitment  is  void,  (1)  because  it  is  not  a 
"certified  copy  of  the  entry  of  judgment"  (Sec. 
2541),  (2)  because  it  does  not  state  any  crime  known 
to  our  law,  nor  any  crime  within  the  jurisdiction  of 
the  justice,  nor  at  all,  (3)  because  it  does  not  con- 
form to  the  statutory  requirements  so  as  to  make 
the  marshal  responsible  under  his  bond  in  case  of 
refusal  to  comply  with  it,  nor  to  protect  him  in  false 
imprisonment,  (4)  because  it  is  in  plain  violation 
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of  the  statute,  and  (5)  because,  not  being  a  true  and 
correct  "certified  copy",  and  being  otherwise  in  vi- 
olation of  the  statute,  it  is  not  a  valid  "execution 
against  the  property  of  the  defendant  for  the  pur- 
pose of  collecting  the  amount  of  any  fine  or  costs 
mentioned  therein."     (Sec.  2541.) 

15.  "Alaska  Bone  Dry  Law"  Repealed. 

The  "Alaska  Bone  Dry  Law",  to-wit,  the  Act  of 
Congress  entitled  "An  Act  to  prohibit  the  manufac- 
ture or  sale  of  alcoholic  liquors  in  the  Territory  of 
Alaska,  and  for  other  purposes, ' '  39  Stat.  L.  903,  ap- 
proved Feb.  14,  1917,  was  repealed  by  the  18th 
amendment  to  the  Constitution  of  the  United  States 
and  by  the  provisions  of  the  National  Prohibition 
Act,  entitled  "An  Act  to  prohibit  intoxicating  bev- 
erages, and  to  regulate  the  manufacture,  produc- 
tion, use,  and  sale  of  high  proof  spirits  for  other  than 
beverage  purposes,  and  to  insure  an  ample  supply 
of  alcohol  and  promote  its  use  in  scientific  research 
and  in  the  development  of  fuel,  dye  and  other  lawful 
industries."  41  Stat.  L.  305,  approved  Oct.  28,  1919. 
Abbate  v.  United  States,  270  Fed.  735.  (Dis- 
senting opinion,  pp  737-740.) 

16.  Appellant  Is  Imprisoned  in  Violation  of  the 
Constitution. 

The  appellant  is  imprisoned  on  a  complaint  which 
does  not  state  facts  sufficient  to  constitute  a  crime 
and  which  was  filed  in  the  action  against  him  in  vi- 
olation of  the  express  provisions  of  the  law;  under 
a  warrant  of  arrest  which  does  not  state  probabe 
cause  on  oath,  and  does  not  state  any  crime  of  which 
the  appellant  is  accused  and  which  was  issued  in 
violation  of  the  express  provisions  of  the  law;  un- 
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der  a  verdict  which  does  not  state  any  crime  of 
which  the  appellant  was  found  guilty  by  the  jury, 
and  which  was  received  and  filed  in  violation  of 
law;  under  a  pretended  judgment  which  does  not 
state  the  time  or  place  when  and  where  appellant 
committed  any  crime,  nor  the  name  nor  the  char- 
acter of  the  crime  of  which  it  is  pretended  this  ap- 
pellant is  guilty,  and  is  void  because  the  said  judg- 
ment was  entered  in  this  case  in  violation  of  the 
express  provisions  of  the  statute;  under  a  pretend- 
ed commitment  which  was  issued  in  violation  of  the 
express  provisions  of  the  statute,  and  which  does 
not  state  the  crime  for  which  the  appellant  is  im- 
prisoned, nor  the  time  nor  place  where  it  was  com- 
mitted. 

Appellant's  constitutional  rights  are  violated  in 
this: 

First.  The  appellant  is  imprisoned  in  violation 
of  the  law  of  the  land  and  without  due  process  of 
law,  and  in  violation  of  his  rights  under  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States. 

Second.  The  appellant  is  imprisoned  in  violation 
of  the  law  of  the  land,  and  in  violation  of  his  rights 
under  the  Sixth  Amendment  to  the  Constitution  of 
the  United  States,  because  he  has  not  been  and  is 
not  now  informed  of  the  nature  and  cause  of  the  ac- 
cusation against  him  in  this  case. 

Wherefore  appellant  is  entitled  to  be  discharged 
on  the  writ  of  habeas  corpus  in  this  case. 

JAMES  WICKERSHAM, 
JOSEPH  W.  KEHOE, 

Attorneys  for  Appellant. 
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STATEMENT  OF  THE  CASE 

The  above  entitled  action  was  brought  by 
Harry  Mabry,  appellant,  upon  habeas  corpus 
proceedings  in  the  District  Court  for  the  First 
Division,  District  of  Alaska,  on  March  25th,  1922, 
resulting  in  an  order  of  said  District  Court  dis- 
charging the  Writ  of  Habeas  Corpus  and  re- 
manding appellant  into  the  custody  of  appellee, 
George  D.  Beaumont,  United  States  Marshal, 
whereupon  appeal  was  taken  by  appellant  to 
this  Court. 

The  facts  are:  Appellant,  Harry  Mabry,  was 
convicted  before  a  jury  in  the  United  States 
Commissioner's,  ex-officio  Justice  of  the  Peace, 
Court,  at  Sitka,  Alaska,  on  January  9,  1922,  of 
the  crime  of  possessing  intoxicating  liquor,  to- 
wit,  moonshine  whisky,  contrary  to,  and  in 
violation  of,  the  provisions  of  the  Alaska  Bone 
Dry  Act.  There  was  nothing  whatever,  or  at  all, 
at  the  trial  or  in  the  record  of  the  case,  to  war- 
rant the  statement  in  the  opening  paragraph  of 
appellant's  brief  that  the  appellant  was  accused 
of  a  violation  of  said  Act  "by  taking  a  drink 
of  'moonshine  whisky'  with  some  friends."  Ap- 
pellant was  accused  and  convicted  of  having  in 
his  possession  intoxicating  liquor,  to-wit,  moon- 
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shine  whisky,  in  violation  of  said  Act;  and 
the  facts  developed  at  the  trial  were  that  said 
appellant  had  in  his  possession,  unlawfully, 
about  two  quarts  of  moonshine  whisky  which 
appellant  furnished  to  other  persons  for  intoxi- 
cating beverage  purposes.  So  the  attempt  to 
belittle  appellant's  violation  of  the  Act  by  stat- 
ing that  appellant  took  a  drink  of  moonshine 
whisky  with  some  friends  is  a  gross  misstate- 
ment and  not  supported  by  either  theory  or  fact. 
Appellant  was  subsequently  sentenced  to 
serve  four  months  in  jail  and  to  pay  a  fine  of 
$600.00,  and  to  pay  the  costs  of  the  action  On 
January  11,  1922,  appellant,  by  his  attorneys 
Wickersham  and  Kehoe,  served  his  Notice  of 
Appeal  from  said  judgment  on  the  United 
States  Attorney;  on  January  14,  1922,  he  exe- 
cuted and  filed  with  the  United  States  Commis- 
sioner, ex-officio  Justice  of  the  Peace,  at  Sitka, 
Alaska,  his  Bail  Bond,  approved  by  said  United 
States  Commissioner  in  the  sum  of  $1200.00,  and 
was  discharged  from  custody  by  an  order  of 
the  said  United  States  Commissioner  at  Sitka. 
Thereafter,  to-wit,  January  18,  1922,  as  appel- 
lant, the  said  Harry  Mabry  filed  in  the  District 
Court  for  the  District  of  Alaska,  Division  Num- 
ber One,  at  Juneau,  his  Notice  of  Appeal  from 
the  said  judgment  of  the  Commissioner's  Court 
at  Sitka.  He  wholly  failed  to  furnish,  within 
30  days  allowed  by  statute,  his  Undertaking  for 
Appeal  costs  as  required  by  sections  2551  and 
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2552  of  the  Compiled  Laws  of  Alaska.  On 
March  16,  1922,  because  of  such  failure,  on  mo- 
tion of  the  United  States  Attorney,  the  District 
Court  dismissed  said  pretended  appeal  and  af- 
firmed the  judgment  of  said  United  States  Com- 
missioner's Court  for  Sitka  Precinct,  according 
to  the  provisions  of  section  2559,  and  chapter 
53,  of  said  Compiled  Laws  of  Alaska.  There- 
after, to-wit,  on  March  24,  1922,  defendant  was 
imprisoned  in  pursuance  of  said  District  Court's 
judgment.  On  March  25,  1922,  appellant  peti- 
tioned said  District  Court  for  his  release  from 
said  imprisonment  by  Habeas  Corpus  proceed- 
ings, and  on  April  3,  1922,  the  District  Court 
dismissed  the  Writ  and  remanded  appellant  to 
the  custody  of  the  above  named  appellee  George 
D.  Beaumont,  United  States  Marshal.  There- 
after, on  April  5,  1922,  appellant  filed  in  the 
District  Court  his  Bail  Bond  in  the  sum  of 
$2000.00  and  at  all  times  since  said  last  men- 
tioned date  has  been  enlarged  upon  said  bond. 
His  appeal  from  the  order  dismissing  the  Writ 
and  remanding  him  into  custody  was  allowed 
April  5,  1922. 

ARGUMENT 

(a)  There  are  four  distinct  reasons  why 
Habeas  Corpus  should  not  lie  in  this  case: 

1.  Appellant  could  have  appealed  to  the  Dis- 
trict Court  from  the  Justice  's  proceedings  and 
judgment. 
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2.  Appellant  could  have  prosecuted  his  Writ 
of  Error  or  Appeal  from  the  final  order  of  the 
District  Court  dismissing  his  pretended  appeal. 

3.  Appellant    is    not    illegally    restrained — he. 
has  been  released  on  bail  pending  appeal  from 
an  order  remanding  him  in  habeas  corpus  pro- 
ceedings- 

4.  The  said  appellant  was  not  entitled  to  pros- 
ecute the  Writ,  according  to  chapter  57  Com- 
piled Laws  of  Alaska. 

(b)  If  it  can  be  held  that  Habeas  Corpus 
was  proper  in  this  case  appellant  was  not  en- 
titled to  relief  on  the  merits  of  the  case. 

1.  Appellant  could  have  appealed  to  the  Dis- 
trict Court  from  the  Justice's  proceedings  and 
judgment. 

Instead  of  perfecting  his  appeal  according  to 
law^  and  thereby  obtaining  his  trial  de  novo  in 
the  District  Court,  this  appellant,  after  his  pre- 
tended appeal  was  dismissed  in  the  District 
Court,  brought  Habeas  Corpus  proceedings  and 
raised  numerous  objections  to  the  proceedings 
and  judgment  in  the  Commissioner's  (Justice's) 
Court.  Every  question  that  he  has  raised  here 
by  Habeas  Corpus  could  have  been  settled  had 
he  made  a  valid  appeal  from  the  Justice's  judg- 
ment. 

It  is  elementary  law  that  a  writ  of  habeas  cor- 
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pus  is  not  designed  to  fulfill  the  functions  of 
an   appeal,    review,    or   writ    of   error,    from    a 
judgment  or  order  made   by  a  judge  or  court 
acting  within  his  or  its  jurisdiction. 

21  Cyc  285,  29  CJ  25,  section  19; 

21  Cyc  294; 

12  RCL  1185,  section  8; 

12  RCL  1192,  section  15; 

In  re  McKenzie,  180  U.  S.  536,  at  page  546; 

Savin  petitioner,   131   U.   S.  267,  at   page 

279-280; 
Ex  parte  Yarbrough,  110  U.  S.  653; 
Bailey  on  Habeas  Corpus,  par.  30; 
In  re  Habeas  Corpus  of  Burkell,  2  Alaska 

108 
The  authors  of  Habeas  Corpus,  29  CJ  17,  sec- 
tion 9,  say: 

"As  in  the  case  of  other  extraordinary  pre- 
rogative writs,  the  writ  of  habeas  corpus  will 
not  ordinarily  be  granted  where  there  is  another 
adequate  remedy  by  appeal  or  writ  of  error  or 
otherwise." 

And  further  in  29  CJ  19,  section  11: 

"Ordinarily  the  writ  of  habeas  corpus  will  not 
be  granted  when  there  is  an  adequate  remedy 
by  writ  of  error  or  appeal  *  *  *  the  ob- 
struction of  the  right  of  appeal,  or  Hie  total  ab- 
sence of  a  remedy  by  appeal  or  writ  of  error,  is 
not  of  itself  any  ground  for  granting  relief  by 
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means  of  a  writ  of  habeas  corpus.  Habeas  cor- 
pus cannot  be  employed  as  a  substitute  for  writ 
of  error,  appeal,  certiorari,  or  similar  proceed- 
ings." 

And  further  in  29  CJ  25,  section  19: 

(Habeas  corpus)  "is  not  available  as  a  substi- 
tute for  an  appeal  or  writ  or  error  or  other  re- 
visory remedy  for  the  correction  of  errors  either 
of  law  or  fact,  at  least  not  in  the  absence  of  ex- 
traordinary circumstances." 

And,  according  to  the  authority  of  the  Court 
of  Criminal  Appeals  of  Texas  in  Ex  parte  Eng- 
lish (Tex.  Cr.)  53  S.  W.  106,  dismissal  of  appeal 
does  not  change  the  rule.    This  court  said: 

*'We  have  repeatedly  held  that  the  writ  of 
habeas  corpus  cannot  be  used  as  a  writ  of  appeal, 
writ  of  error,  or  certiorari,  nor  has  it  the  force 
or  effect  of  such  proceedings.  It  does  not  reach 
such  errors  or  irregularities  as  would  render  a 
judgment  voidable  merely,  but  only  such  irregu- 
larities as  renders  it  absolutely  void.  Appel- 
lants had  their  day  in  court  in  this  case.  Their 
right  of  appeal  was  ample.  They  failed  to  com- 
ply with  the  law  in  reference  to  appeal  bonds, 
and  they  were  not  authorized,  after  their  case 
had  been  dismissed  by  the  County  Court,  to  ap- 
peal to  this  court  through  the  writ  of  habeas  cor- 
pus."   Judgment  affirmed.     Citing  authorities. 

The  case  of  Arnold  v.  Schmidt,  155  Wis  55, 
143  N.  W.  1055,  holds: 
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"The  appeal   was   improperly   dismissed;   but 
that  error  is  not  available  in  this   (habeas  cor- 
pus) proceeding." 

The  case  of  U.  S.  v.  Wolters,  268  Fed.  69,  holds 
that  improper  denial  of  appeal  is  not  ground  for 
habeas  corpus.  29  CJ  33,  note  39  (32).  This 
court  said: 

"That  would  be  a  mere  irregularity;  if  he  was 
entitled  to  appeal,  that  right  could  be  enforced 
by  mandamus  or  some  other  proper  remedy." 

According  to  the  foregoing  authorities,  it  would 
appear  that  appeal  from  the  Justice's  proceed- 
ings and  judgment  was  the  proper  remedy,  and 
not  habeas  corpus. 

Now  this  appellant,  after  the  expiration  of 
the  30  days  allowed  bj^  law  in  which  to  perfect 
appeal  from  a  Justice  Court  to  a  District  Court 
in  criminal  cases,  (section  2551  Compiled  Laws 
of  Alaska)  attempted  to  prosecute  his  appeal  in 
the  District  Court.  But  there  is  nothing  in  the 
record  to  show  that  he  did  not  abandon  his  No- 
tice of  Appeal  and  his  pretended  appeal;  because 
for  more  than  30  days  from  the  date  of  entry  of 
judgment  by  the  Justice  at  Sitka  he  did  nothing 
toward  perfecting  his  said  appeal,  except  to 
serve  and  file  his  Notice  of  Appeal.  But  suppos- 
ing that  he  did  in  fact  intend  to  appeal  to  the 
District  Court  from  said  judgment  of  conviction, 
then  he  did  in  fact  select  the  proper  remedy.    It 
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was  only  when  said  pretended  appeal  failed  that 
he  brought  habeas  corpus  proceedings,  and 
thereb^^  sought  to  do  by  habeas  corpus  what  he 
failed  to  do  by  appeal,  that  is  to  say,  he  attacked 
all  the  proceedings  had  in  the  Justice's  court 
raising  both  questions  of  law  and  of  fact.  If 
this  could  be  done,  then  a  defendant  in  a  crim- 
inal action  in  the  Commissioner's  (Justice's) 
Courts  of  Alaska,  instead  of  prosecuting  his 
appeal  in  the  proper  District  Court,  according  to 
law,  could  proceed  either  before  or  after  his 
right  of  appeal  had  expired  and  have  questions 
of  law  and  fact,  which  ought  to  be  settled  by  ap- 
peal, settled  in  habeas  corpus  proceedings. 
This,  we  maintain,  upon  the  authority  of  the 
foregoing  decisions,  he  could  not  lawfully  do 
His  remedy  was  appeal.  Dismissal  or  failure  of 
the  appeal  does  not  change  the  rule.  Ex  parte 
Schwartz,  2  Tex.  A.  74;  Ex  parte  English  (Tex. 
Cr.)  53  S.  W.  106. 

2.  Appellant  could  have  prosecuted  his  Writ 
of  Error  or  Appeal  from  the  final  order  of  the 
District  Court  dismissing  his  pretended  appeal. 

The  appellant  in  this  case  was  tried  by  a  jury 
and  convicted  before  the  United  States  Commis- 
sioner, ex-officio  Justice  of  the  Peace,  at  Sitka, 
Alaska,  of  a  misdemeanor,  to-wit,  having  intoxi- 
cating liquor  in  his  possession  in  violation  of 
the  Alaska  Bone  Dry  Act.  Section  1  of  the  Alaska 
Bone  Dry  Act  denounces  the  possession  of  in- 
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toxing  liquor  as  a  misdemeanor,  and  by  section 
366  and  section  2519  of  the  Compiled  Laws  of 
Alaska,  and  by  section  28  of  the  Alaska  Bone 
Dry  Act,  within  the  jurisdiction  of  the  United 
States  Commissioner,  at  Sitka,  sitting  in  his  ca- 
pacity of  ex-officio  Justice  of  the  Peace.  And 
said  Commissioner  had  jurisdiction  over  appel- 
lant's person.  Appellant  was  duly  brought  before 
the  Commissioner  on  a  valid  warrant  (erroneous- 
ly called  "Bench  Warrant,"  page  16  Transcript). 
He  submitted  to  the  jurisdiction  of  the  court 
without  any  objection  whatever,  or  at  all.  He 
demanded  and  had  a  jury  trial,  and  had  the  aid 
of  a  member  of  the  bar  for  counsel.  He  was 
found  guilty  by  the  jury  and  gave  notice  of  ap- 
peal He  furnished  a  bail  bond  in  the  sum  of 
$1200.00  and  secured  his  release  from  custody 
after  conviction  and  pending  appeal.  However, 
he  did  nothing  further  toward  perfecting  his 
appeal.  He  did  not  comply  with  the  statute  pro- 
viding for  appeals  in  criminal  actions  from  jus- 
tice's courts  in  this:  he  wholly  neglected  and 
failed  to  furnish  the  Undertaking  on  Appeal  re- 
quired by  sections  2550  and  2551  of  the  Com- 
piled Laws  of  Alaska.  For  which  reason,  upon 
motion  of  the  United  States  Attorney,  the  Dis- 
trict Court  dismissed  said  appeal  and  rendered 
judgment  as  provided  by  section  2559  Compiled 
Laws  of  Alaska.   (Page  38  Transcript.) 

Now  the  appellant  in  said  order  dismissing  his 
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said  pretended  appeal  reserved  his  exception  to 
tlie  order  which  was  by  the  court  allowed.  (Page 
39  Transcript.)  But  he  did  nothing  toward  ap- 
pealing from  that  final  order  of  dismissal  to 
the  Circuit  Court  of  Appeals.  Appellant  could 
have  appealed  from  that  final  order  of  dismissal 
rendered  by  the  District  Court.  Cartier  v.  U.  S. 
(CCA)  248  Fed.  804.  Instead  of  appealing  from 
that  final  order  he  brought  habeas  corpus  pro- 
ceedings and  attacked  the  said  final  order  of  the 
District  Court  and  the  proceedings  and  judg- 
ment rendered  in  the  Justice  Court.  If  this 
final  order  dismissing  the  appeal  and  affirming 
the  Justice's  judgment  was  for  any  reason  con- 
trary to  law  or  invalid  appelant  could  have  se- 
cured relief  by  Writ  of  Error  or  Appeal.  As  we 
have  heretofore  seen,  habeas  corpus  is  not  de- 
signed or  intended  to  take  the  place  of  Appeal 
or  Error  This  appeal  should  now  be  dismissed 
in  this  Court.  Appellant  should  have  prosecuted 
his  Writ  of  Error  or  Appeal  from  said  final 
order  and  judgment  of  dismissal.  Section  2311 
Compiled  Laws  of  Alaska. 

(3)  Appellant's  appeal  in  this  ca^e  should 
now  be  dismissed  in  this  Court  for  the  reason 
that  he  is  not  now  illegally  restrained.  He  has 
been  released  on  bail  pending  appeal  from  an 
order  remanding  him  in  habeas  corpus  proceed- 
ings. 

The  appellant  herein,  Harry  Mabry,  on  April 
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5,  1922,  furnished  his  Bond  on  Appeal  (page  105 
Transcript)  in  the  sum  of  $2000.00  and  was  on 
the  same  day  released  from  custody.  In  his  bail 
(supersedeas)  bond  (page  105  Transcript)  he  re- 
cites: 

*«  •  •  •  whereas,  the  above  bounden  Harry 
Mabry,  has  appealed  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  judgment  ren- 
dered against  him  in  the  District  Court  for  Di- 
vision Number  One,  at  Juneau,  District  of  Alas- 
ka, on  the  3d  day  of  April,  1922,  in  that  certain 
cause  in  which  Harry  Mabry  is  plaintiff  and  the 
said  George  D.  Beaumont,  United  States  Mar- 
shal, is  defendant,  discharging  the  writ  of  habeas 
corpus  therein  and  remanding  the  above  appel- 
lant, plaintiff  below,  to  the  custody  of  him,  the 
said  defendant,  and  whereas  the  above  named 
appellant  has  been  ordered  enlarged  upon  rec- 
ognizance in  the  sum  of  $2000.00  *  •  *  " 
And  he  was  released  by  order  of  the  District 
Court  on  April  5th,  1922,  (page  107  Transcript) 
and  discharged  from  custody.  It  is  clearly  in  the 
record  and  it  is  a  fact  that  appellant  has  not  at 
any  time  since  April  5,  1922,  been  in  the  custody 
of,  or  restrained  by,  appellee.  United  States  Mar- 
shal. The  appeal  should  be  dismissed  in  habeas 
corpus  proceedings  when  during  the  pendency 
of  said  appeal  the  person  restrained  is  released 
on  bail. 

The  authors  of  Habeas  Corpus,  29  CJ  191-192, 
section  222  say: 
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"Except  in  a  few  jurisdictions  (citing  Costello 
V.  Palmer,  20  App.  [D.  C]  210)  the  proceedings 
to  review  will  be  dismissed  when,  during  their 
pendency,  the  relator  was  released  on  bail." 

Johnson  v.  Hoij,  227  U  S.  245,  33  Sup.  Ct. 

240,  57  L.  Ed.  497; 
Cook  V.  Lowrij,  148  Ga.  516,  97  S.  E.  440; 
Carter  u.  Gahrels,  136  Ga.  177,  71  S.  E.  3; 
Ex  parte  Hengij,  77  Tex.  Cr.  621,  179  S.  W. 

716; 
Ex  parte  Harvey,  11  Tex.  Cr.  299,  177  S. 

W.  1174; 
Ex  parte  Richie,  11  Tex.  Cr.  71,  177  S.  W. 

85; 
Ex  parte  Crumpton,  74  Tex.  Cr.  204,  167 

S.  W.  844; 
Ex  parte  Simpkins,  72  Tex.  Cr.  90,  161  S. 

W.  97; 
Ex  parte  Parvin,  63  Tex.  Cr.  512,  140  S. 

W.  439; 
Ex  parte  Elmore,  (Tex.  Cr.)  88  S.  W.  347; 
Ex  parte  Walton,  45  Tex.  Cr.  74,  74  S.  W. 

314; 
Ex  parte  Talbutt,  39  Tex.  Cr.  12,  44  S.  W. 

832; 
Ex  parte  Branch,  36  Tex.  Cr.  384,  37  S.  W. 

421; 
Ex  parte  Erwin,  1  Tex.  A.  288; 
Ex  parte  Peyton,  2  Tex.  A.  295; 
Wales  V.  Whitney,  114  U.  S.  564; 
Contra:    Mackenvie   v.   Barrett,    141    Fed. 
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964,  73  CCA  280,  5  Ann.  Cas.  551. 

The  law  does  not  require  a  vain  thing  to  be 
done.  It  has  been  repeatedly  held  in  Texas  that 
though  an  applicant  for  a  writ  of  habeas  corpus 
is  in  jail  at  the  time  the  application  is  made  and 
heard,  if  an  appeal  is  entered  the  suit  will  be 
abated  by  the  applicant's  giving  bond  thereby 
releasing  him  from  actual  custody  pending  the 
appeal. 

Tyler  u.  State,  133  S.  W.  1046,  61  Tex.  Cr. 

R.  66; 
Ex  parte  Stephenson,    140  S.   W.   94,   63 

Tex.  Cr.  R.  274; 
Ex  parte  Eldridge,  162  S.  W.  1149,  72  Tex. 

Cr.  R.  529. 

The  Court  of  Criminal  Appeals  has  no  juris- 
diction of  an  appeal  from  the  judgment  in  a 
habeas  corpus  proceeding  remanding  the  peti- 
tioner, where  he  is  admitted  to  bail  pending  the 
appeal. 

Ex  parte  Harvey,  \11  S.  W.  1174,  77  Tex. 

Cr.  R.  299; 
Ex  parte  Hengy,  179  S.  W.  716,  77  Tex.  Cr. 

R.  621. 

Where  a  party  sues  out  a  habeas  corpus,  and  is 
remanded  and  allowed  to  enter  into  a  recogniz- 
ance on  appeal,  the  Court  of  Criminal  Appeals 
has  no  jurisdiction,  and  the  appeal  will  be  dis- 
missed. 
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Ex  parte  Parvin,  140  S.  W.  439,  43  Tex. 

Cr.  R.  512; 
Ex  parte  Criimpton,  167  S.  W.  844,  74  Tex. 

Cr.  R.  204. 

Where  accused,  remanded  to  the  custody  of 
the  sheriff  to  be  released  on  bond,  appealed,  his 
appeal  should  be  dismissed  for  want  of  jurisdic- 
tion if  he  afterwards  entered  into  bond. 

Ex  parte  Simpkins,  161  S.  W.  97,  72  Tex. 
Cr.  R.  90. 

Contrary  to  the  foregoing  holdings  is  the  case 
of  Costello  V.  Palmer,  20  App.  Cas.  (D.  C.)  210, 
wherein  the  court  holds  that  a  person  on  bail 
is  in  the  custody  of  the  law  and  is  restrained  of 
his  liberty  and  therefore  release  on  bail  pending 
appeal  from  final  order  in  habeas  corpus  pro- 
ceedings is  not  ground  for  dismissal. 

The  only  other  decision  we  have  been  able 
to  find  against  this  proposition  is  Mackenzie  v. 
Barrett,  141  Fed.  964,  73  CCA  280,  5  Ann^  Cas. 
551,  and  note,  wherein  it  is  held  that  habeas  cor- 
pus proceedings  are  not  abated  by  the  release 
of  the  petitioner  on  bail  pending  his  appeal  from 
an  order  denying  the  writ.  In  the  Mackenzie 
case,  however,  the  decision  is  questioned  in  the 
case  of  Sebray  v.  U.  S.  185  Fed.  401,  wherein  the 
court  says  at  page  404: 

"In  the  case  of  Baker  v.  Grice,  169  U.  S.  284, 
18  Sup.  Ct.  323,  42  L.  Ed.  748,  the  Supreme  Court 
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reversed  Judge  Swayne,   whose   opinion   is  re- 
ferred to  by  the  Circuit  Court  of  Appeals  in  Mac- 
Kenzie  v.  Barrett,  supra." 

In  the  case  of  Johnson  v.  Hoy,  United  States 
Marshal  for  the  Northern  District  of  Illinois,  227 
U.  S.  245,  the  United  States  Supreme  Court  at 
page  247  says: 

*'The  orderly  course  of  a  trial  must  be  pur- 
sued and  the  usual  remedies  exhausted,  even 
where  the  petitioner  attacks  on  habeas  corpus, 
the  constitutionality  of  the  statute  under  which 
he  was  indicted,  was  decided  in  Glasgow  v. 
Moijer,  225  U.  S.  420.  That  and  other  similar 
decisions  have  so  definitely  established  the  gen- 
eral principle  as  to  leave  no  room  for  further 
discussion  *  *  *  citing  Riggins  v.  U.  S.,  199 
U.  S.  547  *  *  *  But  even  if  it  could  be  claimed 
that  the  facts  relied  on  presented  any  reason  for 
allowing  him  a  hearing  on  the  constitutionality 
of  the  act  at  this  time,  the  defendant  would  not 
be  entitled  to  the  benefit  of  the  writ,  because 
since  the  appeal  he  has  given  bond  in  the  Dis- 
trict Court  and  has  been  released  from  arrest 
under  the  warrant  issued  on  the  indictment.  He 
is  no  longer  in  the  custody  of  the  marshal  to 
whom  the  writ  is  addressed,  and  from  whose 
custody  he  seeks  to  be  discharged.  The  defend- 
ant is  now  at  liberty,  and  having  secured  the  very 
relief  which  the  writ  of  habeas  corpus  was  in- 
tended to  afford  to  those  held  under  warrants 
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issued  on  indictments,  the  appeal  must  be  dis- 
missed." Approved  and  followed  in  the  case  of 
Craig  v.  Jarrett,  Sheriff,  234  U.  S.  752;  and  in 
the  case  of  Daeche  v.  Bollschweiler,  U.  S.  Mar- 
shal, etc.,  241  U.  S.  641. 

Counsel  for  appellee  maintain  that  this  appeal 
should  now  be  dismissed  because  appellee  has 
not  appellant's  person  in  custody,  illegally  or 
otherwise.  Appellant  has  been  released  on  bail 
pending  his  appeal  from  the  order  of  the  Dis- 
trict Court  dismissing  the  writ  and  remanding 
him  into  the  custody  of  appellee. 

(4)  APPELLANT  WAS  NOT  ENTITLED  TO 
PROSECUTE  HABEAS  CORPUS,  according  to 
chapter  57,  Compiled  Laws  of  Alaska,  relating 
to  the  Writ  of  Habeas  Corpus. 

Appellee  maintains  that  chapter  57,  Compiled 
Laws  of  Alaska,  relating  to  the  Writ  of  Habeas 
Corpus,  denies  to  appellant  the  right  to  prosecute 
the  writ  of  habeas  corpus,  and  that  the  District 
Court  properly  dismissed  the  Writ  and  remand- 
ed this  appellant.  Section  1399  of  chapter  57 
provides: 

"Persons  properly  imprisoned  or  restrained 
by  virtue  of  the  legal  judgment  of  a  competent 
tribunal  of  civil  or  criminal  jurisdiction,  or  by 
virtue  of  an  execution  regularly  and  lawfully  is- 
sued upon  such  judgment  or  decree,  SHALL 
NOT  BE  ALLOWED  TO  PROSECUTE  THE 
WRIT." 


18 

Section  1410  provides: 

"The  court  or  judge  before  whom  the  party 
shall  be  brought  on  such  writ  shall,  immediately 
after  the  return  thereof,  proceed  to  examine  into 
the  facts  contained  in  such  return  and  into  the 
cause  of  the  imprisonment  or  restraint  of  such 
party,  whether  the  same  shall  have  been  upon 
commitment  for  any  criminal  or  supposed  crim- 
inal matter  or  not." 

Section  1412  provides: 

"It  shall  be  the  duty  of  the  court  or  judge 
forthwith  to  remand  such  party  if  it  shall  appear 
that  he  is  legally  detained  in  custody." 

Section  1414  provides: 

"But  no  court  or  judge,  on  the  return  of  a 
writ  of  habeas  corpus,  has  power  to  inquire  into 
the  legality  or  justice  of  any  order,  judgment, 
or  process  specified  in  section  1399,  nor  into  the 
justice,  propriety,  or  legality  of  any  commitment 
for  a  contempt  made  by  a  court,  officer,  or  body, 
according  to  law,  and  charged  in  such  commit- 
ment, as  provided  by  law." 

Section  1415  provides: 

"If  it  appear  that  the  party  has  been  legally 
committed  for  a  criminal  offense,  or  if  he  ap- 
pear by  the  testimony  offered  with  the  return,  or 
upon  the  hearing  thereof,  to  be  probably  guilty 
of  such  offense,  although  the  commitment  be 
irregular,  he  shall  forthwith  be  remanded  to  the 
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custody  or  placed  under  the  restraint  from  which 
he  was  taken,  if  tlie  officer  or  person  under 
whose  custody  or  restraint  lie  was  be  legally  en- 
titled thereto;  if  not  so  entitled,  he  shall  be  com- 
mitted to  the  custody  of  the  officer  or  person  so 
entitled." 

Section  1419  provides: 

"The  plaintiff  in  the  proceeding,  on  the  return 
of  the  writ,  may,  by  replication,  verified  as  in  an 
action,  controvert  any  of  the  material  facts  set 
forth  in  the  return,  or  he  may  allege  therein  any 
fact  to  show,  either  that  his  imprisonment  or  re- 
straint is  unlawful,  or  that  he  is  entitled  to  his 
discharge;  and  thereupon  the  court  or  judge 
shall  proceed  in  a  summary  way  to  hear  such 
evidence  as  may  be  produced  in  support  of  the 
imprisonment  or  restraint,  or  against  the  same, 
and  to  dispose  of  the  party  as  the  law  and  jus- 
tice of  the  case  may  require." 

Section  1420  provides: 

"The  plaintiff  may  demur  to  the  return,  or  the 
defendant  may  demur  to  new  matter,  if  any, 
set  forth  in  the  replication  of  the  plaintiff,  or 
by  proof  controvert  the  same,  as  upon  a  direct 
denial  or  avoidance.  The  pleadings  herein  pro- 
vided for  shall  be  made  within  such  time  as  the 
court  or  judge  shall  direct,  and  they  shall  be 
construed  and  have  the  same  effect  as  in  an  ac- 
tion." 
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Section  1422  provides: 

"If  it  appear  that  the  party  detained  is  ille- 
gally imprisoned  or  restrained,  judgment  shall 
be  given  that  he  be  forthwith  discharged;  other- 
wise judgment  shall  be  given  that  the  proceeding 
be  dismissed  and  the  party  remanded." 

Now  appellee  United  States  Marshal  duly  made 
his  return  (page  43  Transcript)  to  the  Writ  of 
Habeas  Corpus,  to  which  said  return  he  attached 
a  copy  of  the  judgment  of  the  Justice's  Court. 
He  also  attached  to  said  return  a  copy  of  the 
District  Court's  order  dismissing  the  appeal  and 
confirming  the  judgment  of  the  Justice's  court, 
From  the  face  of  appellee's  return  to  the  Writ, 
so  made  as  aforesaid,  it  appears  that  this  appel- 
lant was  then  and  there  held  BY  VIRTUE  OF 
THE  LEGAL  JUDGMENT  OF  A  COMPETENT 
TRIBUNAL  OF  CRIMINAL  JURISDICTION,  to- 
wit,  the  judgment  of  the  Justice's  court  for  Sitka 
Precinct,  as  affirmed  by  the  District  Court  at 
Juneau.  It  appeared  that  appellant  was  legally 
detained  in  custody.  According  to  section  1399, 
just  cited,  persons  so  imprisoned  or  restrained 
are  not  allowed  to  prosecute  the  Writ.  Now  this 
return  of  the  Marshal  to  the  Writ  was  not  con- 
clusive upon  appellant.  Under  section  1419, 
Compiled  Laws  of  Alaska,  he  could  have,  if  he 
still  desired  to  show  that  such  imprisonment  or 
restraint  was  unlawful,  or  that  appellant  was  en- 
titled to  his  discharge,  controverted  any  of  the 
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material  facts  set  fortli  in  the  return  of  tlie  writ 
by  replication,  verified  as  in  an  action.  Where- 
upon, had  he  so  controverted  the  return,  it  was 
the  duty  of  the  court  "to  proceed  in  a  sum- 
mary way  to  hear  such  evidence  as  may  be  pro- 
duced in  support  of  the  imprisonment  or  re- 
.straint,  or  against  the  same,  and  to  dispose  of 
the  party  as  the  law  and  justice  of  the  case  may 
require."  Again,  the  appellant  could  have,  un- 
der section  1420,  Compiled  Laws  of  Alaska,  de- 
murred to  the  return,  *  *  *  or  by  proof 
controverted  the  same,  as  upon  a  direct  denial 
or  avoidance.  What  did  appellant  do  when  the 
return  was  made  in  the  District  Court?  Appel- 
lant's Bill  of  Exceptions  (page  51  Transcript) 
shows  the  only  action  taken  by  the  appellant. 
The  Bill  of  Exceptions  in  this  particular  is  as 
follows: 

"  •  •  •  ^j^^  thereupon  the  said  defendant 
filed  his  Return  to  the  Writ  of  Habeas  Corpus 
issued  in  this  case,  which  return  on  being  read 
by  the  attorney  for  the  said  petitioner  was  ex- 
cepted to  by  him  for  said  petitioner  and  an 
oral  denial  was  made  to  so  much  thereof  as  al- 
leged that  the  petitioner  voluntarily  surren- 
dered himself  into  the  custody  of  the  said  mar- 
shal and  voluntarily  yielded  to  the  restraint  and 
imprisonment  complained  of  in  the  petition 
herein  for  the  writ,  and  thereupon  the  judge  of 
this  court  asked  if  petitioner  desired  to  offer  any 
testimony    in    denial    thereof,    and    whereupon 
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counsel  for  the  petitioner  asked  leave  of  the 
Court  to  introduce  testimony  in  denial  thereof, 
and  leave  of  the  Court  being  had  called  George 
D.  Beaumont  and  Harry  Mabry  as  witnesses  who 
being  first  duly  sworn  gave  the  following  testi- 
mony." 

The  testimony  is  set  out  in  full  at  pages  52  to 
56  inclusive  of  the  Transcript  of  Record.  Ap- 
pellee maintains  that  the  evidence  so  offered, 
and  the  record,  indicates  that  appellant  volun- 
tarily surrendered  himself  into  custody,  and  for 
the  purpose  of  bringing  this  habeas  corpus  pro- 
ceeding. But  be  that  as  it  may,  it  clearly  ap- 
pears that  the  appellant  did  not  object  to  the 
validity  of  the  judgment  as  affirmed  by  the  Dis- 
trict Court  set  forth  in  the  return.  Nor  did  he 
question  the  sufficiency  of  the  return  or  the 
sufficiency  of  the  judgment  under  which  he 
was  held,  copies  of  which  were  attached  to  the 
return.  The  only  objection  he  made  was  as  to 
whether  or  not  appellant  voluntarily  surren- 
dered himself  into  custody.  In  this  connection 
be  it  remembered  that  during  all  this  time  appel- 
lant was  enlarged  upon  his  bail  bond,  in  which 
said  bond  he  had  promised  and  agreed  to  abide 
by  and  perform  the  orders  and  judgment  of  the 
District  Court  or  forfeit  $1200.00. 

THE  RETURN  TO  THE  WRIT  SHOWED  A 
COMMITMENT  UNDER  JUDICIAL  PROCESS 
AND  MUST  BE  HELD  CONCLUSIVE  AND  THE 
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JUDGMENTS  UNDER  WHICH  APPELLANT 
WAS  HELD,  AS  SET  FORTH  IN  THE  RETURN, 
MUST  RE  HELD  VALID  AND  SUFFICIENT  RE- 
CAUSE  UNCONTROVERTED.  There  was  no  is- 
sue for  the  District  Court  to  try  except  that  con- 
troverted point,  to- wit,  whether  or  not  appellant 
voluntarily  surrendered  himself  into  custody. 
Appellant  did  not  demur,  answer,  or  otherwise 
controvert  the  facts  set  up  in  appellee's  return  to 
the  writ,  except  as  just  stated.  It  did  "appear 
on  the  return  that  the  prisoner  was  in  custody 
by  virtue  of  an  order  *  *  *  of  a  court  legally 
constituted,  and  issued  by  an  officer  in  the 
course  of  judicial  proceedings  before  him  au- 
thorized by  law."  Appellant  was  not  entitled  to 
be  discharged  under  any  of  the  provisions  of 
section  1413,  Compiled  Laws  of  Alaska,  because 
it  did  not  appear  on  the  uncontroverted  return 
that: 

"First.  The  jurisdiction  of  such  court  or  offi- 
cer had  been  exceeded,  either  as  to  matter,  place, 
sum,  or  person; 

"Second.  The  original  imprisonment  was  law- 
ful, yet  by  some  act,  omission,  or  event  which 
has  taken  place  afterward  the  party  has  become 
entitled  to  be  discharged; 

"Third.  The  order  or  process  is  defective  in 
some  matter  of  substance  required  by  law,  ren- 
dering such  process  void; 
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"Fourth.     The    order    or    process,    though    in 
proper  form,  has  been  issued  in  a  case  not  al- 
lowed by  law; 

"Fifth.  The  person  having  the  custody  of  the 
prisoner  under  such  order  or  process  is  not  the 
person  empowered  by  law  to  detain  him;  or, 

"Sixth.  The  order  or  process  is  not  authorized 
by  any  judgment  of  any  court  nor  by  any  pro 
vision  of  law." 

The  court  had  no  alternative  but  to  remand 
the  appellant  under  the  provisions  of  section 
1412,  Compiled  Laws  of  Alaska.  According  to 
the  provisions  of  section  1399,  Compiled  Laws 
of  Alaska,  appellant  should  not  have  been  al- 
lowed to  prosecute  the  writ. 

The  authors  of  Habeas  Corpus,  29  CJ  164,  sec- 
tion 188,  on  this  point  say: 

"By  statute,  the  law  everywhere  now  is  that 
the  return  is  not  conclusive,  and  the  petitioner  or 
person  retsrained  may  not  only  set  up  new  mat- 
ter in  confession  and  avoidance,  as  at  common 
law,  but  he  may  deny  any  of  the  facts  set  forth 
in  the  return.  In  the  absence  of  a  denial,  aver- 
ments of  facts  in  the  return  will  be  taken  as 
true  and  conclusive,  regardless  of  the  allegations 
contained  in  the  petition,  and  the  only  question 
for  determination  is  whether  or  not  the  facts 
stated  in  the  return,  as  a  matter  of  law,  author- 
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ize  the  restraint  under  investigation     *     *     *  " 
and  numerous  cases  cited. 

The  authors  of  Habeas  Corpus,  10  Stand. 
Encyc.  Proc.  933  say: 

"When  the  petitioner  desires  to  deny  the  al- 
legations of  fact  in  the  return  he  should  do  so 
by  filing  an  answer  or  traverse,  and  not  by  the 
production  of  a  mere  affidavit.  If  no  such  tra- 
verse or  answer  be  filed  and  the  return  is  suf- 
ficient, the  prisoner  must  be  remanded.  THE 
FACTS  ALLEGED  IN  THE  RETURN  ARE 
TAKEN  AS  TRUE  UNLESS  THEY  ARE  PROP- 
ERLY TRAVERSED."  And  numerous  authori- 
ties cited. 

Congress  borrowed  the  Alaska  law  of  Habeas 
Corpus  from  Oregon.  The  adoption  by  Con- 
gress of  a  state  statute  includes  the  adoption  of 
the  construction  previously  given  to  it.  A  stat- 
ute taken  from  another  state  will  be  presumed 
to  be  taken  with  the  meaning  it  had  there.  Stell 
u.  Dessmore,  3  Alaska,  395.  Let  us  see  what 
construction  the  Supreme  Court  of  Oregon  has 
given  to  these  statutes. 

The  Supreme  Court  of  Oregon  in  the  case  of 
Ex  parte  Stacey,  75  Pac.  1061,  says: 

"The  bill  of  exceptions  does  not  disclose  that 
Stacey  interposed  a  plea  of  not  guilty  to  the 
information,   but,   as   the   return   to   a   writ   of 
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habeas  corpus  is  traversable  in  this  state,  (B. 
&  C.  Comp,  section  640)  (identical  with  section 
1419  Compiled  Laws  of  Alaska)  if  such  plea 
was  not  entered  it  was  his  duty  to  show  that 
fact,  and  not  having  done  so,  it  will  be  pre- 
sumed that  the  court  had  jurisdiction  of  his  per- 
son.   Ex  parte  Howe,  26  Or.  181,  37  Pac.  536." 

The  Oregon  Supreme  Court  in  the  case  of 
In  re  Howe,  37  Pac.  536,  (1894)  in  construing 
the  provisions  of  their  statute  providing  for 
answer  or  traverse  to  a  return  to  writs  of  habeas 
corpus,  says: 

"The  only  question  on  this  appeal  arises  on  a 
demurrer  to  the  return  of  the  officer.  Merri- 
man  v.  Morgan,  1  Or.  68;  Barton  v.  Saunders, 
16  Or.  51,  16  Pac.  921.  From  the  return  it  ap- 
pears that  the  petitioner  is  detained  by  virtue  of 
five  separate  commitments  from  a  court  of 
competent  jurisdiction,  regular  and  valid  ou 
their  face;  and  the  presumption  is  therefore  in 
favor  of  the  legality  of  such  imprisonment,  and 
the  burden  of  impeaching  its  legality  is  on  the 
petitioner.  Church  Hab.  Corp.  (2d  Ed.)  section 
236.  This  return  was,  by  virtue  of  section  628 
of  the  statute,  (section  1419  Compiled  Laws  of 
Alaska  identical)  open  to  denial,  or  its  justifi- 
cation to  the  sheriff  might  be  controverted  by 
the  allegation  of  any  fact  showing  either  that 
the  imprisonment  was  unlawful,  or  that  the  pe- 
titioner was   entitled    to   be   released.     In   such 
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case  the  statute  requires  the  court  to  proceed 
in  a  summary  way  to  liear  sucli  evidence  as 
may  be  produced  in  support  of  or  against  the 
imprisonment  or  restraint  and  dispose  of  the 
case  as  law  and  justice  may  require.  Under 
this  provision  of  the  statute  the  petitioner  could 
have  alleged  and  shown,  if  the  facts  warranted, 
that  the  several  commitments  were  for  the  same 
offense;  but,  not  having  done  so,  this  court 
cannot  indulge  in  any  presumptions  to  that  ef- 
fect. Each  of  the  charges  against  the  petitioner 
may  have  been  for  a  separate  violation  of  the 
statute,  and  there  is  nothing  in  the  proceedings 
to  show  that  they  were  not.  From  these  con- 
clusions it  follows  that  the  judgment  of  the 
court  below  must  be  affirmed." 

In  the  case  of  Lane  v.  Word,  Sheriff,  130  Pac. 
741,  decided  by  the  Supreme  Court  of  Oregon 
in  construing  statutes  identical  with  those  of 
Alaska,  Burnett,  J.,  says: 

"At  the  hearing  before  this  court,  the  defend- 
ant objected,  as  thus  stipulated  he  might,  con- 
tending that  the  validity  of  the  return  itself, 
that  document  not  having  been  traversed,  was 
the  only  question  for  us  to  determine.  Although 
the  circuit  court  may  have  considered  the  judg- 
ment roll  referred  to  as  a  part  of  the  sheriff's 
return,  uncontradicted  as  it  was,  the  circuit 
court  rendered  the  proper  judgment.  The  only 
purpose  that  could  be  served  by  the  judgment 
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roll  referred  to  was  to  prove  some  controverted 
allegation  in  the  return;  but  as  we  have  seen, 
no  traverse  was  made  on  anything  alleged  in 
the  return,  and  hence  there  was  no  need  to  use 
the  judgment  roll  as  evidence  or  for  any  other 
purpose. 

"Section  639,  L.  0.  L.,  (identical  in  phrase- 
ology with  section  1410  Compiled  Laws  of 
Alaska)  states  that:  "The  court  or  judge  before 
whom  the  party  shall  be  brought  on  such  writ 
shall  immediately  after  the  return  thereof  pro- 
ceed to  examine  into  the  facts  contained  in  such 
return  and  into  the  cause  of  the  imprisonment 
or  restraint  of  such  party  whether  the  same 
shall  have  been  upon  commitment  for  any 
criminal  or  supposed  criminal  matter  or  not." 

"Section  648,  L.  0.  L.,  (identical  in  phrase- 
ology with  section  1419  Compiled  Laws  of 
Alaska)  states  that:  "The  plaintiff  in  the  pro- 
ceeding on  the  return  of  the  writ  may  by  repli- 
cation verified  as  in  an  action  controvert  any 
of  the  material  facts  set  forth  in  the  return  or 
he  may  allege  therein  any  fact  to  show  either 
that  his  imprisonment  or  restraint  is  unlawful 
or  that  he  is  entitled  to  his  discharge  and  there- 
upon the  court  or  judge  shall  proceed  in  a  sum- 
mary way  to  hear  such  evidence  as  may  be  pro- 
duced in  support  of  the  imprisonment  or  re- 
straint or  against  the  same  and  to  dispose  of 
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the  party  as  the   law  and  justice  of   the  case 
may  require. 

"Having  before  us  then  an  unchallenged  re- 
turn, the  only  question  for  us  to  determine  is 
whether  or  not  it  shows  sufficient  facts  to  re- 
tain the  petitioner  in  custody  *  *  *  On  ac- 
count of  the  state  of  the  pleadings  before  us, 
we  cannot  inquire  into  the  main  question  ar- 
gued in  the  hearing.  The  judgment  of  the 
court  below  (dismissing  writ)  is  affirmed." 

In  the  case  of  Stratton  U.  S.  Immigrant  In- 
spector V.  Rudy,  176  Fed.  727,  101  CCA  223,  the 
court  says  at  page  730: 

"The  transcript  shows  no  traverse  either  by 
pleadings  or  evidence  of  facts  recited  in  the 
return  of  the  immigration  officers  to  the  writ  of 
habeas  corpus.  The  return  on  a  writ  of  habeas 
corpus  reciting  facts  imports  verity  until  im- 
peached. Crowley  v.  Christensen,  137  U.  S.  86, 
94,  11  Sup.  Ct  13,  34  L.  Ed.  620.  The  return 
shows  a  state  of  facts  under  which  Mrs.  Rudy 
was  lawfully  held  in  custody;  and,  without  evi- 
dence controverting  the  said  facts,  the  court 
erred  in  releasing  her  from  the  custody  of  the 
immigration  officers.  See  Japanese  Immigrant 
case  189  U.  S.  86,  and  Chin  Yow  v,  U.  S.  208 
U.  S.  8.  The  decree  appealed  from  is  reversed, 
and  the  cause  is  remanded  with  instructions  to 
enter  judgment  dismissing  the  writ,  and  return- 
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ing  Mrs.  Rudy  to  custody  of  immigration  offi- 
cers." 

The  return  as  made  by  appellee  in  this  case 
shows  on  its  face  legal  justification  for  appel- 
lant's detention.  It  follows  that  the  District 
Court  properly  dismissed  the  writ  and  remand- 
ed this  appellant. 


(b)  BUT  EVEN  IF  ALL  THE  FOREGOING 
CONTENTIONS  WERE  UNSOUND  APPEL- 
LANT WOULD  NOT  BE  ENTITLED  TO  RE- 
LIEF ON  THE  MERITS  OF  THIS  CASE. 

Going  now  to  the  merits  of  appellant's  case 
made  by  this  habeas  corpus  proceeding,  if  it 
can  be  held  that  he  is  entitled  to  prosecute  such 
remedy  in  this  case,  let  us  inquire  into  the  rec- 
ord and  determine  whether  his  contentions  are 
well  taken.    We  maintain  they  are  not. 

It  is  elementary  that  where  restraint  is  under 
legal  process  habeas  corpus  is  not  designed  to 
inquire  into  mere  errors  and  irregularities 
which  do  not  render  the  proceedings  void. 

The  authors  of  Habeas  Corpus,  12  Ruling 
Case  Law  at  page  1192  say: 

"Proceedings  on  habeas  corpus  to  obtain  re- 
lease from  custody  under  final  judgment  being 
in  the  nature  of  a  collateral  attack,  the  writ 
deals  only  with  such  radical  defects  as  render 
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the  proceeding  or  judgment  absolutely  void, 
and  cannot  have  the  effect  of  an  appeal,  writ 
of  error,  or  certiorari,  for  the  purpose  of  re- 
viewing mere  error  and  irregularities  in  the 
proceedings  leading  up  to  the  final  judgment 
or  sentence  of  a  court  of  competent  jurisdiction 
by  virtue  of  which  the  prisoner  is  committed, 
nor  are  mere  defects  in  the  judgment  or  sen- 
tence itself,  or  irregularities  after  it  is  pro- 
nounced, reviewable  in  this  manner.  If  the 
court  has  jurisdiction  of  the  person  and  the  sub- 
ject matter,  and  could  render  a  judgment  upon 
a  showing  of  any  sunfficient  state  of  facts,  any 
judgment  which  it  may  render,  however  er- 
roneous, irregular,  or  unsupported  by  evidence, 
will  be  sustained  as  against  an  attack  by  habeas 
corpus.  THIS  RULE  APPLIES  TO  INFERIOR 
COURTS,  AND  THE  JUDGMENT  OF  AN  IN- 
FERIOR COURT,  SUCH  AS  A  POLICE  COURT, 
MAYORS,  MAGISTRATES,  OR  JUSTICES, 
HAVING  JURISDICTION  CONFERRED  BY 
LAW  TO  TRY  AND  DISPOSE  OF  A  CRIMINAL 
CASE,  IS  AS  CONCLUSIVE  AND  RESTS  UPON 
THE  SAME  BASIS,  WHEN  THE  JURISDIC- 
TION HAS  ATTACHED,  AS  THE  ADJUDICA- 
TION OF  ANY  (OTHER  COMMON  LAW 
COURT.  This  rule  that  mere  errors  or  irregu- 
larities are  not  ground  for  habeas  corpus  has 
been  held  to  apply  though  no  appeal  or  writ  of 
error  will  lie  to  the  judgment."    An  authorities 


32 
cited.    Se  also  note  87  A.  S.  R.  198  for  full  dis- 
cussion as  to  rule  in  justice's  courts. 

The  authors  of  Habeas  Corpus,  29  CJ  27,  sec- 
tion 19,  say: 

"Where  the  restraint  is  under  legal  process, 
mere  errors  and  irregularities  which  do  not 
render  the  proceedings  void  are  not  ground  for 
relief  by  habeas  corpus." 

And  further  at  page  29,  note  6  (a)  and  (b) : 
"This   is   especially   true   after  the  judgment 
has  been  affirmed  by  the  supreme  court,"  and 
"dismissal  of  appeal  does  not  change  the  rule." 

In  the  case  of  Ex  parte  Siebold,  100  U.  S.  371, 
375,  25  L.  Ed.  717,  the  Supreme  Court  of  the 
United  States  laid  down  the  rule: 

That  "the  only  ground  on  which  this  court, 
or  any  court,  without  some  special  statute  au- 
thorizing it,  will  give  release  on  habeas  corpus 
to  a  prisoner  under  conviction  and  sentence  of 
another  court,  is  the  want  of  jurisdiction  in 
such  court  over  the  prisoner  or  the  cause,  or 
some  other  matter  rendering  the  proceedings 
void." 

And  in  the  case  of  In  re  Coy,  127  U.  S.  731, 
757,  8  Sup.  Ct.  1263,  1271,  32  L.  Ed.  274,  Mr. 
Justice  Miller,  speaking  for  the  Court  said: 

"An  imprisonment  under  a  judgment  cannot 
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be  unlawful  unless  that  judgment  is  an  absolute 
nullity." 

In  Kaizo  v.  Henry,  High  Sheriff  of  Hawaii, 
211  U.  S.  146,  the  United  States  Supreme  Court 
lays  down  the  following  rule: 

"No  court  may  properly  release  a  prisoner 
under  conviction  and  sentence  of  another  court, 
unless  for  want  of  jurisdiction  of  the  court  or 
person,  or  for  some  other  matter  rendering  its 
proceedings  void.  Where  a  court  has  jurisdic- 
tion, mere  errors  which  have  been  commit- 
ted in  the  course  of  the  proceedings  cannot  be 
corrected  upon  a  writ  of  habeas  corpus,  which 
may  not  in  this  manner  usurp  the  functions  of 
a  writ  of  error."     Citing: 

Ex  parte  Parks,  93  U.  S.  18; 

Ex  parte  Siebold,  100  U.  S.  371,  375; 

Ex  parte  Yarbrough,  110  U.  S.  651,  653; 

Ex  parte  Wilson,  114  U.  S.  417; 

In  re  Delgado,  140  U.  S.  586; 

U.  S.  V.  Pridgeon,  153  U.  S.  48,  59,  63; 

Andrews  v.  Swartz,  156  U.  S.  272,  276; 

Riggins  v.  U.  S.,  199  U.  S.  547; 

Filts  V.  Murphy,  201  U.  S.  123; 

Valentina  u.  Mercer,  201  U.  S.  131. 

In  the  case  of  Ex  parte  Moran,  144  Fed.  594, 
Sanborn,  Circuit  Judge,  speaking  for  the  court 
says  at  page  604: 
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"The  writ  of  habeas  corpus  does  not  chal- 
lenge the  regularity  or  legality  of  the  action  of 
a  court  in  the  trial  or  procedure  which  results 
in  the  imprisonment  of  a  petitioner.  It  may 
not  perform  the  office  of  a  writ  of  error  or  of 
an  appeal.  It  presents  but  two  questions  for 
consideration:  Did  the  court  which  rendered 
the  judgment  or  made  the  order  of  imprison- 
ment have  jurisdiction  of  the  subject  matter 
and  of  the  person?  And  did  the  court  in  the 
course  of  the  proceeding  which  resulted  in 
the  judgment  exceed  its  jurisdiction?  Ex  parte 
Parks,  93  U.  S.  18,  23;  23  L.  Ed.  787;  Ex  parte  Sie- 
bold,  100  U.  S.  371,  375,  25  L.  Ed.  717.  See  also 
note  to  Ex  parte  Robinson,  L.  R.  A.  1918B  1160. 

And  in  denying  an  application  for  a  writ  of 
habeas  corpus  by  one  convicted  in  the  police 
court  of  the  District  of  Columbia,  the  United 
States  Supreme  Court  in  the  case  of  In  re  Greg- 
ory (1911)  219  U.  S.  212,  55  L.  Ed.  188,  31  Sup. 
Ct.  143,  said: 

"The  only  question  before  us  is  whether  the 
police  court  had  jurisdiction.  A  habeas  corpus 
jproceeding  cannot  be  made  to  perform  the 
function  of  a  writ  of  error  and  we  are  not  con- 
cerned with  the  question  whether  the  informa- 
tion was  sufficient  or  whether  the  acts  set  forth 
in  the  agreed  statement  constitute  a  crime,  that 
is  to  say,  whether  the  court  properly  applied 
the  law,  if  it  be  found  that  court  had  jurisdic- 
tion to  try  the  issues  and  render  the  judgment." 
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Ex  parte  Kearney,  7  Wheat.  38; 

Ex  parte  Wat  kins,  3  Pet.  193; 

Ex  parte  Parks,  93  U.  S.  18; 

Ex  parte  Yarbrough,  110  U.  S.  651; 

Gonzales  v.  Cunningham,  164  U.  S.  612; 

In  reEckert,  166  U.  S.  481; 

Storti  V.  Massachusetts,  183  U.  S.  138; 

Dimmick  v.  Tompkins,  194  U.  S.  540; 

Hyde  u.  Shine,  199  U.  S.  62,  83; 

Whitney  u.  Dick,  202  U.  S.  132,  136; 

Kaizo  V.  Henry,  211  U.  S.  146,  148. 

And  further  in  the  case  entitled  Matter  of 
Gregory,  219  U.  S.,  at  page  218,  the  court  says  in 
conclusion: 

"The  question  here  is  not  one  of  guilt  or  in- 
nocence, but  simply  whether  the  court  below 
had  jurisdiction  to  try  the  issues.  And  as  we 
find  that  the  statute  conferred  that  jurisdiction 
the  application  for  the  writ  of  habeas  corpus 
must  be  denied." 

Section  1399,  Compiled  Laws  of  Alaska,  pro- 
vides that  in  certain  cases  the  writ  shall  not  be 
allowed: 

"Persons  properly  imprisoned  or  restrained 
by  virtue  of  the  legal  judgment  of  a  compe- 
tent tribunal  of  civil  or  criminal  jurisdiction,  or 
by  virtue  of  an  execution  regularly  and  law- 
fully issued  upon  such  judgment  or  decree, 
shall  not  be  allowed  to  prosecute  the  writ." 
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Section  1413,  Compiled  Laws  of  Alaska,  pro- 
vides in  what  cases  the  writ  SHALL   BE   AL- 
LOWED: 

"If  it  appear  on  the  return  that  the  prisoner 
is  in  custody  by  virtue  of  an  order  or  civil  pro- 
cess of  any  court  legally  constituted,  or  issued 
by  an  officer  in  the  course  of  judicial  proceed- 
ings before  him,  authorized  by  law,  such  pris- 
oner shall  be  discharged  in  either  of  the  fol- 
lowing cases: 

"First.  When  the  jurisdiction  of  such  court 
or  officer  has  been  exceeded,  either  as  to  mat- 
ter, place,  sum,  or  person; 

"Second.  When,  though  the  original  impris- 
onment was  lawful  yet  by  some  act,  omission, 
or  event  which  has  taken  place  afterwards  the 
party  has  become  entitled  to  be  discharged; 

"Third.  When  the  order  or  process  is  defec- 
tive in  some  matter  of  substance  required  by 
law,  rendering  such  process  void; 

"Fourth.  When  the  order  or  process  though 
in  proper  form,  has  been  issued  in  a  case  not 
allowed  by  law; 

"Fifth.  When  the  person  having  the  custody 
of  the  prisoner  under  such  order  or  process  is 
not  the  person  empowered  by  law  to  detain  him, 
or; 
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"Sixth.   When  the  order  or  process  is  not  au- 
thorized by  any  judgment  of  any  court  nor  by 
any  provision  of  law." 

Now  the  return  made  by  appellee  United 
States  Marshal  to  appellant's  Writ  of  Habeas 
Corpus  is  fully  set  out  at  page  43  of  the  Tran- 
script and  shows  conclusively,  the  same  not  be- 
ing controverted  except  as  to  appellant's  vol- 
untarily surrendering  himself  into  custody,  that 
appellant  was  held  by  virtue  of  a  judgment  of 
the  United  States  Commissioner,  ex-officio  Jus- 
tice of  the  Peace,  at  Sitka,  Alaska,  as  affirmed 
by  the  District  Court  at  Juneau  after  appellant's 
pretended  appeal  was  dismissed.  The  question 
now  to  be  determined  is  that  of  jurisdiction 
only,  and  whether  said  Commissioner's  pro- 
ceedings and  'judgment  are  absolutely  void. 
We  are  not  concerned  with  mere  errors  and  ir- 
regularities  in   the   proceedings   and   judgment. 

It  is  not  disputed  that  the  United  States  Com- 
missioner's Court,  at  Sitka,  is  legally  constituted 
and  that  such  Commissioner  acting  in  his  ca- 
pacity of  ex-officio  Justice  of  the  Peace  has 
trial  jurisdiction  of  misdemeanors  defined  by 
the  Alaska  Bone  Dry  Act,  (Section  28,  Alaska 
Bone  Dry  Act)  including  illegal  possession  of 
intoxicating  liquors,  and  has  authority  to  render 
judgments  and  sentence  offenders  for  such  vio- 
lations. 

Section  28  of  the  Alaska  Bone  Dry  Act  pro- 
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vides  that  "in  such  prosecutions  anyone  making 
a  false  oath  to  any  material  fact  shall  be  deemed 
guilty  of  perjury."  The  Act  does  not  provide 
the  penalty  for  such  perjury.  Perjury  being  a 
felony  in  Alaska  would  be  prosecuted  under  in- 
dictment returned  by  a  grand  jury.  All  other 
crimes  defined  by  the  Act  are  misdemeanors 
and  within  the  trial  jurisdiction  of  United  States 
Commissioner's  Courts  acting  in  their  capacity 
of  ex-officio  Justices  of  the  Peace.  Even 
though  no  presumption  is  in  favor  of  the  reg- 
ularity of  proceeding  in  an  inferior  court  the 
rule  is  as  firmly  established  that  no  irregular- 
ity will  be  presumed  to  exist.  Appellant  by  in- 
ferring that  this  prosecution  might  have  been  for 
the  crime  of  perjury  is  presuming  irregularity 
because  the  proceedings  in  the  Justice's  court 
could  not  by  any  examination  of  the  record  be 
held  to  be  for  perjury,  nor  for  bind  over  pro- 
ceedings as  in  felony  cases.  The  Justice's  court 
has  trial  jurisdiction  over  all  other  crimes  de- 
nouned  by  the  Act.  In  this  case  the  court  had 
jurisdiction  over  the  subject  matter.  Let  us  see 
whether  or  not  the  court  had  jurisdiction^  over 
appellant's  person. 

The  warrant  of  arrest,  erroneously  called 
"bench  warrant"  by  the  appellant,  is  printed  at 
page  16  in  the  Transcript  of  Record.  It  is  sub- 
stantially in  the  form  prescribed  by  section 
2384  of   the  Code   of   Criminal   Procedure,   ex- 
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cept  that  the  crime  of  wliich  the  appellant  is  ac- 
cused is  therein  designated  as  "violating  the 
Alaska  Bone  Dry  Act.  Pub.  No.  308,"  and  to 
this  defect  the  appellant  now  takes  exception. 
The  appellant  was  taken  into  custody  by  the 
marshal  on  the  date  of  the  issuance  of  the  war- 
rant, and  as  appears  from  the  transcript  of  rec- 
ord from  the  Commissioner's  Court,  (Tran- 
script page  26)  on  being  brought  before  the 
Commissioner,  entered  a  plea  of  not  guilty,  and 
demanded  a  jury  trial,  and  was  represented  by 
attorney,  and  was  tried  and  found  guilty.  NO 
OBJECTION  WAS  MADE  TO  THE  WABRANT 
OF  ARREST  OR  THE  INFORMATION,  OR  TO 
ANY  PART  OF  THE  PROCEEDINGS  OR 
JUDGMENT.  The  record  further  shows  that 
after  conviction  appellant  gave  his  bail  bond  on 
appeal  (page  23  Transcript)  and  was  released 
from  custody  by  order  of  the  Commissioner 
(page  24  Transcript).  He  served  and  filed  his 
Notice  of  Appeal  and  attempted  to  appeal  to 
the  District  Court  from  the  Justice's  judgment, 
ALL  WITHOUT  ANY  OBJECTION  TO  THE 
PBOCESS  OR  PROCEEDINGS.  Furthermore, 
appellant  is  not  now  held,  nor  was  he  so  held 
when  he  brought  this  habeas  corpus  proceed- 
ing, upon  the  original  warrant  of  arrest.  It 
cannot  now  be  asserted  that  the  Commissioner's 
court  did  not  have  jurisdiction  over  appellant's 
person.  He  w^aived  all  defects  in  this  warrant, 
if  any  there  were,  by  submitting  to  the  jurisdic- 
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tion  of  the  court  witliout  objection.     16  CJ  310, 
sections  551  and  552. 

But  even  though  the  defendant  had  not 
waived  any  of  the  alleged  defects  in  this  war 
rant  of  arrest,  it  is  sufficient  in  this  kind  of  a 
proceeding.  At  least  it  is  not  void.  The  authors 
or  Criminal  Law,  16  CJ  306,  section  543,  on  this 
point  say: 

"Except  in  cases  where  the  warrant  serves  as 
an  indictment  or  information,  technical  accu- 
racy is  not  required  in  the  description  of  the 
offense.  The  essential  point  is  that  accused 
should  be  able  to  understand  from  the  descrip- 
tion what  charge  he  has  had  to  meet,  and  a  war- 
rant which  fully  informs  him  on  this  point  is 
generally  speaking  sufficient.  Thus,  as  a  gen- 
eral rule,  it  is  sufficient  to  describe  the  offense 
charged  by  giving  its  name;  and  it  is  never  nec- 
essary to  set  forth  the  circumstances  of  the  of- 
fense or  the  details  of  its  commission,  or  the 
evidence  by  which  it  is  proposed  to  support  the 
accusation.  THERE  IS  AUTHORITY  TO  THE 
EFFECT  THAT  IT  NEED  NOT  EVEN  CON- 
TAIN A  SPECIFICATION  OF  THE  PARTICU- 
LAR OFFENSE;  but  the  better  opinion,  as  well 
as  the  general  and  approved  practice,  is  that  it 
should  state  the  offense  with  convenient  cer- 
tainty; that  it  should  not  be  for  felony  generally 
but  should  show  the  special  nature  of  the  felony." 

See  also  Criminal  Law,  16  CJ  306,  section  542, 
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as  to  sufficiency  in  the  description  of  the  of- 
fense. 

The  case  of  State  u.  Cupton,  166  N.  C.  257,  80 
S.  E.  989  holds  that  the  affidavit  and  warrant 
should  be  construed  together.  If  that  is  done 
in  this  case  it  clearly  appears  that  appellant  was 
arrested  for  having  moonshine  whisky  in  his 
possession  in  violation  of  the  Alaska  Bone  Dry 
Act. 

The  case  of  State  v.  Potter,  23  S.  C.  L.  296,  holds 
that  a  warrant  commanding  an  officer  to  arrest 
one  on  a  charge  of  felony,  without  designating 
the  species  of  felony,  is  not  void.  The  descrip- 
tion of  the  offense  for  which  appellant  was 
taken  into  custody  under  this  warrant  is  even 
more  definite  than  had  it  been  designated  as 
simply  a  misdemeanor. 

In  Martin  v.  State,  32  Ark.  124,  130,  the  Court 
said: 

*'The  statute  requires  the  warrant  of  arrest,  in 
general  terms,  to  name  or  describe  the  offense 
charged  to  have  been  committed,  and  gives  a 
form  for  such  warrant.  Cantf^  Digest,  sec. 
1669,  and  notes.  But  we  think  a  warrant  com- 
manding an  officer  to  arrest  a  person  on  a 
charge  of  felony,  without  designating  the  spe- 
cies of  felony,  would  not  be  void,  and  that  the 
officer  could  not  legally  refuse  to  arrest  the 
accused,  and  would  be  liable  to  indictment  if 
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he  permitted  him  to  escape  by  neghgence." 

Even  though  it  should  be  held  that  appellant 
did  not  waive  the  alleged  defect  by  his  general 
appearance  without  objection,  this  warrant  is 
at  most  voidable  and  not  void  and  cannot  be 
ground  for  habeas  corpus,  and  does  not  invali- 
date the  proceedings  in  the  Commissioner's 
court. 

THE  INFORMATION  IS  SUFFICIENT.  Turn- 
ing now  to  the  first  pleading  on  the  part  of  the 
government  (page  15  Transcript)  we  find  that 
it  is  entitled  a  complaint.  But  the  name  by 
which  such  a  pleading  is  called  does  not  in 
fact  determine  its  character.  If  it  was  entitled 
a  judgment  that  would  not  make  it  a  judgment 
in  fact.  What  the  pleading  is  called  is  imma- 
terial, at  least  it  does  not  make  the  pleading 
void.  At  most  it  is  an  irregularity  which  can- 
not be  reached  by  habeas  corpus  proceedings. 
Prosecutions  for  violations  of  the  Alaska  Bone 
Dry  Act,  according  to  section  27  shall  be  by  cer- 
tain named  officers,  including  prosecuting  at- 
torneys and  their  deputies.  Section  28  of  the 
Act  provides: 

"That  prosecutions  for  violations  of  the  pro- 
visions of  this  Act  shall  be  on  information  filed 
by  any  such  officer  before  any  justice  of  the 
peace  or  district  judge,  or  upon  indictment  by 
any  grand  jury  of  the  Territory  of  Alaska,  and 
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said  United  States  District  Attorney  or  liis  dep- 
uty shall  file  such  information   upon   the  pre- 
sentation to  him  or  his  assistants  of  sworn  in- 
formation that  the  law  has  been  violated." 

It  appears  (page  15  Transcript)  that  said  so- 
called  complaint  was  filed  by  a  proper  officer, 
to-wit,  an  assistant  United  States  Attorney.  It 
is  duly  verified  and  discloses  on  its  face  that  it 
is  entitled  in  the  proper  court  and  charges  a 
crime  over  which  the  justice  had  trial  jurisdic- 
tion. The  mere  fact  that  it  is  called  a  complaint 
is  not  a  jurisdictional  defect  rendering  it  void. 
It  is  an  information  in  fact.  Capter  31  of  The 
Compiled  Laws  of  Alaska,  and  section  2379,  de- 
fines an  information  as  follows: 

Section  2379.  "That  an  information  is  the 
allegation  or  statement  made  before  a  magis- 
trate, and  verified  by  the  oath  of  the  party  mak- 
ing it,  that  a  person  has  been  guilty  of  some 
designated  crime." 

Section  2380.  "That  a  magistrate  is  an  offi- 
cer having  power  to  issue  a  warrant  for  the  ar- 
rest of  a  person  charged  with  the  commission 
of  a  crime." 

The  first  pleading  on  the  part  of  the  govern- 
ment, called  a  complaint,  substantially  con- 
forms to  the  requirements  of  the  chapter  and 
sections  quoted.  In  the  case  of  Booth  v.  U.  S. 
197  Fed.  284,  an  Alaska  case  taken  to  this  court, 
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a  form  of  an  information  is  set  out  in  full,  and 
upheld,  and  the  first  pleading  on  the  part  of 
the  government  in  this  case,  substantially  con- 
forms to  the  form  of  information  upheld  in  the 
Booth  case.  By  going  to  trial  without  objec- 
tion this  appellant  waived  the  irregularity,  or 
error,  if  it  existed,  and  he  cannot  now  be  heard 
on  that  point  in  this  kind  of  a  proceeding.  The 
defendant  was  not  prejudiced  in  the  reference 
to  a  violation  of  "The  Alaska  Bone  Dry  Act, 
Pub.  No.  308"  without  more  specific  reference 
to  the  law  violated.  He  made  no  objection  to 
the  defect,  if  any  existed.  This  court  will  take 
judicial  notice  of  the  fact  that  Alaska  has  a 
Bone  Dry  Act.  The  Abbatte  case,  {Abbatte  v.  U. 
S.,  270  Fed.  737)  in  referring  to  the  Alaska  Bone 
Dry  Act  and  the  National  Prohibition  Act,  reads 
in  part  as  follows: 

"In  brief,  we  think,  that  the  Bone  Dry  Law 
of  Alaska  remains  in  force,  just  as  do  the  pro- 
hibition laws  of  the  States,  and  the  National 
Prohibition  Act,  although  in  force  in  all  juris- 
dictions, affects  no  more  the  Alaskan  Act  than 
it  does  the  state  acts." 

See  also  Koppitz  v.  U.  S.  272  Fed.  96. 

Numerous  Federal  decisions  refer  to  the  VOL- 
STEAD ACT  and  the  NATIONAL  PROHIBITION 
ACT.  The  ALASKA  BONE  DRY  ACT  is  the  popu 
lar  name  of  Alaska's  prohibition  act.   So  it  is  of 
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common  knowledge  what  is  intended  when  we 
speak  of  the  ALASKA  BONE  DRY  ACT.  Sec- 
tion 1  of  the  Alaska  Bone  Dry  Act  provides  that 
it  shall  be  unlawful  to  possess  intoxicating  li- 
quor. This  appellant  is  charged  with  wilfully 
and  unlawfully  having  intoxicating  liquor,  to- 
wit,  moonshine  whisky,  in  his  possession  in  vio- 
lation of  the  Alaska  Bone  Dry  Act.  Appellant 
certainly  knew  what  the  charge  was  against 
him,  and  certainly  he  was  not  prejudiced  in  this 
particular,  because  in  his  Notice  of  Appeal 
(Transcript  page  22)  he  recites: 

"  •  •  •  defendant  *  *  *  appeals  *  *  * 
from  the  judgment  *  *  *  wherein  the  said 
defendant  was  convicted  of  a  violation  of  the 
ALASKA  BONE  DRY  LAW,  to-wit,  the  possession 
of  intoxicating  liquor  in  violation  of  the  said 
law    *    *    *" 

His  description  of  the  Act  under  which  he  was 
convicted,  and  his  description  of  the  crime  of 
which  he  was  convicted,  is  no  more  definite  or 
exact  than  is  charged  in  the  information  and 
warrant  in  this  case,  if  as  definite,  because  the 
information  describes  the  intoxicating  liquor  as 
moonshine  whisky,  the  possession  of  which 
could  not  under  any  circumstances  be  lawful. 
And  certainly  it  demonstrates  clearly  that  said 
appellant  was  not  prejudiced  in  respect  to  his 
knowledge  as  to  the  nature  of  the  crime  charged 
against  him,  and  for  the  commission  of  which 
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he  was  convicted.     This  appellant  is  rather  in- 
consistent now,  even  to  the  point  of  estoppel,  in 
raising  this  point  in  this  kind  of  a  proceeding. 

This  information  would  still  be  valid  even 
though  the  reference  to  ^'Alaska  Bone  Dry  Act 
Pub.  No.  308"  was  omitted  entirely.  Under  the 
authority  of  the  Vedin  case  {Vedin  v.  U.  S.  257 
Fed.  550)  from  Alaska,  decided  by  this  court: 

"The  statute  on  which  an  indictment  is  found 
is  determined  as  a  matter  of  law,  from  the  facts 
charged,  and  they  may  bring  the  offense  charged 
within  an  existing  statute,  although  the  same  is 
not  mentioned,  and  the  indictment  is  brought 
under  another  statute."     Citing: 

Williams  v.  U.  S.  168  U.  S.  382,  18  Sup.  Ct. 

92,  42  L.  Ed.  509; 
U.  S.  V.  Nixon,  235  U.  S.  231,  35  Sup.  Ct.  49, 

59  L.  Ed.  207; 
Wechsler  v.  U.  S.  158  Fed.  579,  86  CCA  37; 
U.  S.  u.  Sandefuhr  (DC)  145  Fed.  49; 
U.  S.  V.  Wood  (DC)  168  Fed.  438; 
Ex  parte  King  (DC)  200  Fed.  622; 
Commonwealth  v.  Peto,  136  Mass.  155. 

Now  does  the  information  in  this  case  fail  to 
state  a  crime?  The  information  (page  15  Tran- 
script) is  in  the  following  words: 

(Caption  and  Title) 

"Complaint  for  Violation  of  the  Alaska  Bone 
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Dry  Act — Pub.  No.  308.  Harry  Mabry  is  accused 
by  H.  D.  Stabler  in  tliis  complaint  of  the  crime 
of  possessing  intoxicating  liquor,  committed  as 
follows,  to-wit:  The  said  Harry  Mabry  in  the 
District  of  Alaska,  and  within  the  jurisdiction  of 
this  court,  did  wilfully  and  unlawfully,  on  the 
1st  day  of  December,  1921,  at  Sitka,  Alaska,  and 
in  S.  S.  Thornton's  residence  near  the  Russian 
Greek  Church  at  Sitka,  Alaska,  then  and  there 
have  in  his  possession  intoxicating  liquor,  to-wit, 
moonshine  whisky,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United 
States  of  America. 

(Signed)        H.  D.  STABLER, 
Asst.  U.  S.  Attorney. 

United  States  of  America, 
Territory  of  Alaska,  ss. 

I,  H.  D.  Stabler,  being  first  duly  sworn,  depose 
and  say  that  the  foregoing  complaint  is  true. 

H.  D.  STABLER. 

Subscribed  and  sworn  to  before  me  this  9th 
day  of  January,  1922. 

R.  W.  DeARMOND, 
Ex-officio  Justice  of  the  Peace.'* 

Appellant  sets  up  for  the  first  time  in  this 
habeas  corpus  proceeding  that  the  complaint 
does  not   state  facts  sufficient  to  constitute   a 


48 
crime.     He  alleges  that  the  government  did  not 
negative  the  exceptions  in  the  Act.     That  pro- 
position may  be  answered  in  three  ways: 

First.  One  cannot  lawfully  possess  "moon- 
shine whisky"  in  the  Territory  of  Alaska,  there 
being  no  exception  in  the  Act  to  such  illicit 
whisky. 

"It  is  not  necessary  to  negative  any  exception 
or  proviso  which,  if  established,  would  not  ex- 
cuse or  protect  defendant  in  respect  to  the  partic- 
ular offense  with  which  he  is  charged."  23  Cyc. 
238-21. 

The  only  exceptions  defined  by  the  Alaska 
Bone  Dry  Act  are  pure  alcohol  and  wine  for  sac- 
ramental purposes  under  certain  regulations. 
This  information  does  not  charge  appellant  with 
the  possession  of  pure  alcohol  or  wine;  these  be- 
ing the  only  two  exceptions  known  to  the  Act, 
the  information  does  not  fail  to  state  a  crime 
through  failure  to  negative  these  exceptions. 

Second.  It  is  not  necessary  to  negative  the  ex- 
ceptions in  an  information  for  illegal  possession 
of  intoxicating  liquor  under  the  wording  of  the 
Alaska  Bone  Dry  Act. 

The  exceptions  are  contained  in  sections  2  to 
12  inclusive  and  provide  for  legal  possession  of 
pure  alcohol  and  wine  for  certain  purposes 
under  certain  regulations.  According  to  the  very 
wording  of  the  enacting  section  of  the  Act,  to-wit, 
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section  1,  it  is  necessary  to  refer  to  these  other 
sections  to  determine  what,  if  any,   exceptions 
there  are  to  the  crimes  defined  in  said  section  1. 

It  is  not  necessary  to  negative  exceptions  such 
as  legality  of  manufacture,  possession,  or  trans- 
portation, such  matters,  if  they  exist,  may  be 
proved  in  defense  under  a  plea  of  not  guilty. 

In  the  case  of  United  States  v.  Net  son,  29  Fed. 
202,  209,  decided  in  the  District  Court,  D.  Alaska, 
1886,  objection  was  made  that  the  indictment 
was  defective  in  that  it  did  not  negative  the  ex- 
ceptions in  the  statute.  The  statute  read  as  fol- 
lows : 

"The  importation,  manufacture,  and  sale  of 
intoxicating  liquor  in  said  district,  EXCEPT  FOR 
MEDICINAL,  MECHANICAL,  AND  SCIENTIFIC 
PURPOSES,  is  hereby  prohibited." 

Judge  Dawson  said: 

"When  the  enacting  clause  of  a  statute  de- 
scribes the  offense  with  certain  exceptions,  it  is 
necessary  to  state  all  the  circumstances  that  con- 
stitute the  offense,  and  to  negative  the  excep- 
tions; but,  if  the  exceptions  are  contained  in 
seperate  clauses  of  the  statute,  they  may  be 
omitted  in  the  indictment,  and  the  defendant 
must  show  that  his  case  comes  within  them  to 
avail  himself  of  their  benefit.  Ktine  v.  State,  44 
Miss.  318.  Where  provisos  or  exceptions  are  con- 
tained in  distinct  and  independent  clauses  of  the 
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statute  upon  which  an  indictment  is  founded,  it 
is  unnecessary  to  allege  in  the  indictment  that  the 
party  indicted  is  not  within  the  exceptions. 
State  u.  Cassady,  52  N.  H.  500.  The  allegation  in 
the  indictment  is  that  the  defendant  did  sell  cer- 
tain distilled  liquors,  therein  described,  contrary 
to  the  statutes  of  the  United  States.  Now,  be- 
fore there  could  be  legal  sale  of  liquors,  the  law 
requires  that  the  party  selling  must  have  pro- 
cured a  license  from  the  governor  of  the  terri- 
tory, issued  upon  evidence  satisfactory  to  that 
officer  that  the  sale  of  such  liquor  would  be 
strictly  in  accordance  with  the  requirement  of 
the  statute,  as  provided  for  and  required  in  the 
President's  regulations.  Prof.  Wharton  says, 
(Grim.  Ev.  section  342)  "When  the  non-existence 
of  the  license  is  not  averred  in  the  indictment, 
and  when  the  license  is  particularly  within  the 
knowledge  of  the  party  holding  it,  the  burden  is 
on  him  to  produce  such  license  in  all  cases  in 
which  the  existence  of  the  license  is  in  question." 
If  this  defendant  has  complied  with  the  law,  and 
procured  a  license  from  the  governor,  surely  he 
knows  it;  and  I  am  clearly  of  opinion  that  this  is 
one  of  that  class  of  cases  in  which  the  burden  is 
shifted  on  the  defendant,  and,  upon  the  general 
allegation  that  he  sold  contrary  to  the  statute,  he 
must  show  that  he  is  within  the  exceptions  of 
the  statute." 

The  above  case  was  appealed  to  the  Circuit 
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Court  D.  Oregon  and  the  indictment  upheld  in 
the  case  of  Nelson  u.  U.  S.,  30  Fed.  112.    Deady,  J, 
speaking  for  the  court  at  page  116  says: 

"There  are  cases  whicli  decide  that  an  excep- 
tion like  this  should  be  negatived  in  the  indict- 
ment. But  in  my  judgment  they  are  more  dis- 
tinguished for  verbal  dialetics,  than  good  sense, 
and  are  better  calculated  to  puzzle  and  pervert 
than  to  promote  the  administration  of  justice. 
As  a  rule,  an  exception  in  a  statute  by  which  cer- 
tain particulars  are  withdrawn  from  or  excepted 
out  of  the  operation  of  the  enacting  clause  there- 
of, defining  a  crime  concerning  a  class  or  spe- 
cies, constitutes  no  part  of  the  definition  of  such 
crime,  whether  placed  close  to  or  remote  from 
such  enacting  clause.  And,  whenever  a  person 
accused  of  the  commission  of  such  a  crime 
claims  to  be  within  such  exception,  it  is  more 
logical  and  convenient  that  he  should  aver  and 
prove  the  fact  than  that  the  prosecutor  should 
anticipate  such  defense,  and  deny  it.  *  •  * 
In  my  judgment  the  indictment  is  sufficient  in 
this  particular.  The  purpose  of  the  statute  is 
to  prohibit  the  sale  of  intoxicating  liquors  in 
the  district  of  Alaska  generally,  and  the  excep- 
tion in  favor  of  sales  for  particular  purposes 
need  not  be  noticed  in  an  indictment  for  its  vio- 
lation." 

In  the  case  of  Shelp  v.  U.  S.  (CCA  Ninth  Cir- 
cuit, from  Alaska)  81  Fed.  696,  Hawley,  District 
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Judge,  speaking  of  an  indictment  which  did  not 
negative  the  exceptions  in  a  statute  reading: 

"  •  •  •  ^Y\e  importation,  manufacture,  and 
sale,  of  intoxicating  liquors  in  said  district,  EX- 
CEPT FOR  MEDICINAL,  MECHANICAL,  AND 
SCIENTIFIC  PURPOSES  IS  HEREBY  PROHIB- 
ITED ^  *  *" 
says: 

"In  U.  S.  V.  Nelson,  29  Fed.  202,  209,  and  in 
the  same  case  on  writ  of  error  to  the  circuit 
court  of  Oregon,  30  Fed.  112,  115,  a  similar  in- 
dictment, which  did  not  negative  the  exceptions 
in  the  statute,  was  held  to  be  sufficient. 

"The  exception  stated  in  the  statute  does  not 
either  define  or  qualify  the  offense  created  by 
the  statute.  The  offense  designated  in  the  stat- 
ute is  the  sale  of  intoxicating  liquors  in  Alaska. 
This  can  be  properly  stated  without  any  refer- 
ence to  the  exception.  There  is  nothing  in  the 
exception  that  enters  into  the  offense  condemned 
by  the  statute.  The  exception  is  purely  a  matter 
of  defense,  which,  if  relied  upon,  could  readily 
have  been  proven  by  the  defendants.  A  careful 
examination  of  the  authorities  will  show  that  it 
is  only  necessary  in  an  indictment  for  a  stat- 
utory offense  to  negative  an  exception  to  the 
statute  when  that  exception  is  such  as  to  ren- 
der the  negative  of  it  an  essential  part  of  the 
definition  or  description  of  the  offense  charged. 
It  is  the  nature  of  the  exception,   and   not  its 
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locality,   that   determines   the   question   whether 
it  should  be  stated  in  the  indictment  or  not." 

State  V.  Ah  Chew,  16  Nev.  50,  54,  and  au- 
thorities there  cited; 
U.  S.  u.  Cook,  36  Fed.  896; 
U.  S.  IK  Cook,  17  Wall.  168,  173; 
State  V.  Van  Vliet  (Iowa)  61  N.  W.  241; 
Bell  IK  State  (Ala.)  15  Sou.  557. 

"The  court  did  not  err  in  refusing  the  motion 
in  arrest  of  judgment." 

In  the  case  of  Davis  u.  U.  S.  274  Fed.  928,  Gil- 
bert, C.  J.  speaking  for  the  Court  said: 

"It  is  contended  that  it  (indictment)  is  fatally 
defective  in  that  it  fails  to  allege  that  the  liquor, 
the  transportation  of  which  was  the  object  of 
the  conspiracy,  was  not  to  be  used  for  non-bev- 
erage purposes,  under  the  provisions  of  section  3 
of  title  2  of  the  Act.  The  plaintiff's  in  error  cite 
authorities  to  the  proposition  that  where  a  stat- 
ute in  defining  an  offense  "contains  an  exception 
or  proviso  in  its  enacting  clause  which  is  so  in- 
corporated with  the  language  describing  and  de- 
fining the  offense,  that  the  ingredients  of  the 
offense  cannot  be  accurately  and  clearly  de- 
scribed if  the  exception  is  omitted,  it  must  be 
shown  that  the  accused  it  not  within  the  excep- 
tion," citing  14  R.  C.  L.  186.  But  the  text  writer 
so  quoted  goes  on  to  say:  "On  the  other  hand,  if 
the  language  of  the  section  defining  the  offense 
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is  so  entirely  separable  from  the  exception  that 
the  ingredients  constituting  the  offense  may  be 
accurately  and  clearly  defined  without  any  ref- 
erence to  the  exception,  the  pleader  may  safely 
omit  any  such  reference  as  the  matter  contained 
in  the  exception  is  matter  of  defense  and  must 
be  shown  by  the  accused." 

"We  think  the  present  case  comes  clearly  with- 
in the  rule  last  quoted  *  *  *  The  case  clearly 
comes  within  the  rule  of  this  court's  decisions  in 
Shelp  V.  U.  S.,  81  Fed.  694,  26  CCA  570;  and 
Hockett  V.  U.  S.  (CCA)  265  Fed.  588." 

The  above  case  is  followed  by  this  court  in 
the  case  of  Massey  u.  United  States,  281  Fed.  295. 

In  a  recent  decision  of  the  United  States  Su- 
preme Court,  entitled  McKeluey  et  al.  v.  United 
States,  43  Sup.  Ct.  132,  Mr.  Justice  Van  Devanter 
said : 

"One  ground  of  objection  is  that  the  indict- 
ment contains  no  showing  that  the  accused  were 
not  within  the  exception  made  in  the  proviso  to 
section  3.  This  is  not  a  valid  ground.  By  re- 
peated decisions  it  has  come  to  be  a  settled  rule 
in  this  jurisdiction  that  an  indictment  or  other 
pleading  founded  on  a  general  provision  defin- 
ing the  elements  of  nn  offense,  or  of  a  right  con- 
ferred, need  not  negative  the  matter  of  an  ex- 
ception made  by  a  proviso  or  other  distinct 
clause,  whether  in  the  same  section  or  elsewhere. 
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and  that  it  is  incumbent  on  one  who  relies  on 
such  an  exception  to  set  it  up  and  establisli  it. 
Schlemmer  v.  Buffalo,  Rochester  &  Pittsburg 
Rij  Co.,  205  U.  S.  1,  10,  27  Sup.  Ct.  407,  51.  L.  Ed. 
681;  Javierre  v.  Central  Altagracia,  217  U.  S.  502, 
508,  30  Sup.  Ct.  598,  54  L.  Ed.  859,  and  cases 
cited." 

Other  authorities  in  point  are: 

Hockett  V.  U.  S.  265  Fed.  588; 

22  Cyc  344-D; 

23  Cyc  237  (IV). 

Third.  Appellant  did  not  raise  objection  for 
failure  to  negative  any  exception  in  the  trial 
court  and  he  cannot  raise  the  question  on  appeal. 
Ames  V.  Farrelly,  121  Fed.  820. 

Appellee  maintains  that  the  pleading  did  not 
fail  to  state  a  crime  as  alleged  in  appellant's 
brief. 

There  is  one  other  pertinent  feature  to  this 
case  which  might  be  properly  noticed  here.  That 
is:  our  statute,  section  2558,  Compiled  Laws  of 
Alaska,  providing  for  appeals  from  Justice's 
Courts  in  criminal  actions  provides: 

"That  from  the  filing  of  the  transcript  with 
the  clerk  of  the  district  court  the  appeal  is  per- 
fected, and  the  action  is  to  be  deemed  pending 
therein  and  for  trial  upon  the  issue  tried  in  the 
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justice's  court.  THE  APPELLATE  COURT  HAS 
THE  SAME  AUTHORITY  TO  ALLOW  AN 
AMENDMENT  OF  THE  PLEADINGS  ON  AN 
APPEAL  IN  A  CRIMINAL  ACTION  THAT  IT 
HAS  ON  AN  APPEAL  IN  A  CIVIL  ACTION." 

Upon  appeal  the  government  could  have  cor- 
rected all  these  alleged  defects.  By  this  habeas 
corpus  proceeding,  if  these  questions  can  be 
raised,  the  government  would  be  prejudiced  by 
being  deprived  of  an  opportunity  to  amend  the 
complaint  in  these  particulars.  If  permitted  to 
do  so  a  defendant  could  by  bringing  habeas  cor- 
pus proceedings,  instead  of  appeal,  avoid  alto- 
gether the  effect  of  section  2558.  This,  we  main- 
tain, is  not  permissible. 

THE  JURY  VERDICT  IN  THIS  CASE  WAS 
VALID.  Appellant  further  contends  that  the  ver- 
dict of  the  jury  was  not  sufficient  in  that  it  failed 
to  state  that  the  defendant  was  guilty  as  charged 
in  the  complaint  or  information,  but  stated  only 
that  the  jury  found  appellant  guilty.  The  ver- 
dict recites  the  court  and  cause  and  is  sufficient 
in  that  respect.  The  Supreme  Court  of  the  United 
States  in  the  case  of  Statler  v.  U.  S.,  157  U.  S.  277, 
uses  the  following  language: 

"It  is  settled,  beyond  question,  that  a  verdict  of 
guilty,  without  specifying  any  offense,  is  general 
and  is  sufficient  and  is  to  be  understood  as  re- 
ferring   to   the   offense   charged  in    the   indict- 


57 
ment."  Citing  St.  Clair  u.  U.  S.,  154  U.  S.  154. 
Bond  'J.  The  People,  39  111.  26;  State  v.  Jiirche, 
17  La.  Ann.  71;  State  v.  Curtis,  6  Ired.  (Law) 
247;  State  v.  Fuller,  34  Conn.  280;  State  v.  Morris, 
104  N.  C.  837. 

Bishop's  New  Criminal  Procedure,  page  869, 
section  1005a,  is  substantially  to  the  same  ef- 
fect, the  words  being: 

*'A  finding  of  lay  people  need  not  be  framed 
under  the  strict  rules  of  pleading  or  after  any 
technical  form.  Any  words  which  convey  the 
idea  to  the  common  understanding  will  be  ade- 
quate, and  all  fair  indictments  will  be  made  to 
support  it.  If  the  jury  mean  to  convict  the  de- 
fendant of  everything  alleged,  any  expression 
of  the  idea,  however  brief,  will  be  adequate.  The 
full  and  orderly  phrase  is  "guilty  in  manner  and 
form  as  charged  against  him  in  the  indictment" 
and  it  is  practically  to  be  chosen.  But  the  single 
word  "guilty"  set  in  a  proper  connection,  will 
suffice  as  conveying  the  whole  idea." 

The  authors  of  Habeas  Corpus,  29  CJ  48,  sec- 
tion 40  says: 

"Irregularity,  error,  or  insufficiency  of  the 
verdict  will  not  support  a  writ  of  habeas  cor- 
pus." 

Appellee  maintains  that  the  verdict  in  this 
case  was  sufficient. 
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THE  JUDGMENT  WAS  VALID  AND  SUFFI- 
CIENT. The  further  assertion  is  made  by  ap- 
pellant that  the  judgment  is  void  because  not  in 
compliance  with  section  2539,  Compiled  Laws  of 
Alaska.  This  section  provides  that  when  a  judg- 
ment of  conviction  is  given  upon  a  plea  of  guilty 
or  upon  a  trial,  the  justice  must  enter  the  same 
in  the  justice  docket  substantially  as  follows: 

"Justice's  Court  for  the  Precinct  of ,  Dis- 
trict of  Alaska,  Division  No.  

"The  United  States  of  America  v.  A.  B.  (Day  of 
month  and  year.) 

"The  above-named  A.  B.  having  been  brought 
before  me,  C.  D.,  a  Commissioner  and  ex-officio 
justice  of  the  peace,  in  a  criminal  action,  for  the 
crime  of  (briefly  designate  the  crime),  and  the 
said  A.  B.  having  thereupon  pleaded  'not  guilty' 
(or  as  the  case  may  be),  and  been  duly  tried  by 
me  (or  by  a  jury,  as  the  case  may  be),  and  upon 
such  trial  duly  convicted,  I  have  adjudged  that 

he  be  imprisoned  in  the  county  jail  days 

and  that  he  pay  the  cost  of  the  action,  taxed  at 

dollars  (or  that  he  pay  a  fine  of 

dollars  and  such  costs  and  be  imprisoned  in  such 
jail  until  such  fine  and  costs  be  paid,  not  ex- 
ceeding   days,  as  the  case  may  be). 

C.  D., 
"Comissioner  and  exofficio  Justice  of  the 

Peace." 
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This  form  was  substantially  followed  by  the 
justice  in  the  judgment  under  consideration  in  all 
particulars  except  that,  in  designating  the  crime 
of  which  the  defendant  was  convicted,  it  recites 
that  the  crime  was  a  violation  of  the  Alaska 
Bone  Dry  Act.  Appellant  contends  that  this  does 
not  designate  any  crime;  that  there  may  be  sev- 
eral crimes  charged  under  this  Act  and  that  the 
word  "Alaska  Bone  Dry  Law"  in  themselves,  are 
meaningless  as  designating  the  crime,  and  that, 
therefore,  the  judgment  of  the  justice  is  void  as 
not  being  in  compliance  with  the  statute  afore- 
said. 

It  will  be  noted  that  the  provisions  of  section 
2539  refer  to  the  entry  in  the  justice's  docket  by 
the  justice  after  the  judgment  is  pronounced  and 
refers  merely  to  the  ministerial  act  of  the  entry 
in  the  docket.  Section  2535  of  the  Compiled 
Laws  of  Alaska  provides  that  when  the  defend- 
ant pleads  guilty  or  is  convicted,  either  by  the 
justice  or  the  jury,  the  justice  must  give  judg 
ment  thereon  for  such  punishment  as  may  be  de- 
scribed by  law  for  the  crime.  This  judgment 
may  be  given  orally  and  usually  is.  Section  2539 
provides  that  when  a  judgment  of  conviction 
is  given,  the  entry  must  be  made  substantially  in 
the  form  prescribed. 

Conceding,  under  this  view  of  the  Act,  that 
the  entry  of  the  judgment  by  the  justice  did  not 
substantially  comply  with  the  form  prescribed, 
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would  it  render  the  judgment  void?  To  this  we 
should  look  to  the  whole  record  and  from  it  we 
find  that  the  defendant  was  convicted  of  a  viola- 
tion of  section  1  of  the  Act  referred  to,  in  that 
he  had  in  his  possession,  on  December  1,  1921, 
intoxicating  liquor,  to  wit,  moonshine  whisky, 
and  sentence  was  made  as  prescribed  by  law. 

But  appellant  contends  that  we  can  only  look 
to  the  judgment  as  spread  on  the  docket  of  the 
justice's  court,  and  that  no  presumption  can  be 
had  as  to  the  justice's  proceedings,  a  justice 
court  not  being  a  court  of  record.  In  this  con- 
nection we  now  cite  with  approval,  and  indorse 
the  written  opinion  of  Hon.  Thos.  M.  Reed,  Dis- 
trict Judge,  heretofore  given  in  said  District 
Court  in  this  cause,  on  this  point,  found  at  pages 
78  to  88  inclusive  in  the  printed  Transcript. 

In  further  support  of  the  conclusion  reached 
by  the  District  Judge  in  his  opinion,  attention  is 
respectfully  invited  to  the  fallowing  additional 

authorities: 

The  authors  of  HABEAS  CORPUS,  29 
CJ  51,  section  46,  say: 

"Judgments  or  orders  which  are  merely  erron- 
eous or  irregular  are  valid  until  reversed  or  set 
aside  in  a  direct  proceeding  for  that  purpose, 
and  are  not  subject  to  collateral  attack.  Habeas 
Corpus  is  a  collateral  attack  on  the  judgment 
under  which  the  prisoner  is  held.  Accordingly, 
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where  the  trial  court  had  jurisdiction  of  the  of- 
fense and  of  the  person  of  defendant,  and  power 
to  render  the  particular  judgment  or  sentence 
in  proper  cases,  habeas  corpus  will  not  lie  upon 
the  ground  of  mere  errors  and  irregularities  in 
the  judgment  or  sentence  rendering  it  not  void 
but  only  voidable.  But  radical  defects  sufficient 
to  render  the  judgment  or  sentence  void  on  col- 
lateral attack,  and  only  such  defects,  will  sustain 
a  writ  of  habeas  corpus  for  the  release  of  one 
held  thereunder,  subject  to  the  rules  elsewhere 
stated  as  to  discretion  in  the  issuance  of  the  writ, 
and  the  existence  of  other  remedies  by  way  of 
trial,  appeal,  or  otherwise." 

We  maintain  that  in  this  case  appellant's 
proper  remedy  was  appeal.  As  we  have  here- 
tofore seen  denial  of  the  appeal,  even  though 
improper,  is  no  ground  for  habeas  corpus.  Fur- 
ther, appellant  could  have  prosecuted  his  appeal 
or  error  to  the  Circuit  Court  from  the  judgment 
of  the  District  Court  dismissing  his  pretended 
appeal  and  rendering  judgment  as  theretofore 
rendered  in  the  Justice's  court.  These  remedies, 
available  to  appellant,  he  wholly  failed  and 
neglected  to  pursue.  Instead  he  attacks  the  judg- 
ment and  proceedings  by  habeas  corpus.  If  it  can 
be  held  that  appellant  is  entitled  to  prosecute 
habeas  corpus  proceedings  in  ithis  case,  we 
are  not  herein  concerned  as  to  whether  this 
judgment  is  voidable.  Is  the  justice's  judgment, 
as  afTirmed  by  the  District  Court,  void? 
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Appellant  maintains  that  the  judgment  is  void 
for  the  reason  that  it  does  not  sufficiently  charge 
the  crime  of  which  he  was  convicted  and  sen- 
tenced. 

Bailey  on   HABEAS  CORPUS,   volume  I, 
page  84,  says: 

"A  judgment  is  not  void  ON  THE  GROUND 
OF  NOT  STATING  THE  OFFENSE  OF  WHICH 
THE  PRISONER  WAS  CONVICTED,  if  it  shows 
he  was  indicted  for  some  offense  and  tried  and 
convicted,  and  that  the  sentence  passed  upon 
him  was  one  which  the  court  had  jurisdiction  to 
pronounce  for  some  offense  of  which  he  might 
have  been  convicted  under  the  indictment  *  *  * 
The  reason  for  the  rule  stated  lies  in  the  fact 
that  a  habeas  corpus  proceeding  is  a  collatteral 
attack  of  a  civil  nature  to  impeach  the  validity 
of  a  judgment  or  sentence  of  another  court  in 
a  criminal  proceeding  and  it  should  therefore 
be  limited  to  case  s  in  which  the  judgment  or  sen- 
tence attacked  is  clearly  void  by  reason  of  its 
having  been  rendered  without  jurisdiction  or  by 
reason  of  the  court  having  exceeded  its  jurisdic- 
tion in  the  premises." 

See  also  Ex  parte  Thurston,  233.  Fed.  874; 
Ex  parte  Gibson,  31  Cal.  619,  91  Am.  Dec. 
546. 

And  the  authors  of  HABEAS  CORPUS,  12,  R.C. 
L.  1207,  section  26  say: 
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"The  majority  of  the  decisions,  and  especially 
those  more  in  consonance  with  reason  and  just- 
ice, are  averse  to  the  discharge  of  criminals  who 
have  been  duly  convicted  when  the  application 
for  their  release  is  by  petition  for  habeas  corpus 
based  on  some  error,  omission,  or  mistake  in  the 
judgment  or  sentence  which  might  have  been 
cured  or  corrected  by  writ  of  error  or  appeal. 
Thus  it  has  been  held  that  A  COURT  WILL  NOT 
REVIEW  IN  HABEAS  CORPUS  PROCEEDINGS 
THE  FAILURE  OF  A  JUDGMENT  TO  STATE 

THE  Particular  offense  of  which  the 

DEFENDANT  IS  CONVICTED." 

The  Court  of  Appeals,  First  District,  Califor- 
nia, in  the  case  of  Ex  parte  Morgensen,  90  Pac. 
1063,  say: 

"The  validity  of  the  judgment  is  also  chal- 
lenged. It  is  asserted  that  it  fails  to  state  the 
offense  of  which  the  petitioner  was  convicted. 
The  judgment  recites  that  the  petitioner  was 
duly  convicted  of  the  crime  of  violating  Ordin- 
ance No.  130  of  the  town  of  Los  Gatos,  entitled, 
"An  ordinance  relative  to  the  alcoholic  liquor 
traffic  in  said  town  of  Los  Gatos,  committed  as 
charged  in  the  complaint  as  aforesaid,  that  de- 
fendant Morgensen  pay  a  fine  of  $300  *  *  * 
This  judgment  contains  a  sufficient  designation 
of  the  offense  charged.  Ex  parte  Patrick  Murray, 
43  Cal.  455.     Petitioner  remanded." 
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And  the  notes  of  Koepke  v.  Hill,  87  Am.  State 
Rep.  page  190,  the  authors  say: 

"A  mere  irregularity  or  informality  in  a  judg- 
ment or  sentence  of  conviction  cannot  be  as- 
sailed on  habeas  corpus.  Thus,  a  judgment  of 
conviction  not  stating  the  particular  offense  of 
which  the  defendant  is  convicted  {Ex  parte  Gib- 
son, 31  Cal.  619,  91  Am.  Dec.  546;  People  v.  Cava- 
nagh,  2  Pare  C.  Rep.  660)  *  *  *  is  not  sub- 
ject to  a  collateral  attack  on  habeas  corpus." 

In  Ex  parte  Gibson,  31,  Gal.  619,  91  Am.  Dec 
546,  Sanderson,  J,  speaking  for  the  Supreme 
Court  of  California,  says  at  page  552: 

"The  only  reason  why,  as  I  conceive,  the  judg- 
ment should  show  the  offense  is,  that  it  may 
appear  that  the  punishment  inflicted  is  lawful, 
or  in  other  words,  that  the  court  had  not  ex- 
ceeded its  power  in  that  respect  *  *  *  The 
judgment  in  this  case  may  be  erroneous  in  not 
stating  more  definitely  the  offense  of  which  the 
prisoner  was  convicted,  but  I  am  satisfied  that 
it  is  not  void."  Prisoner  remanded. 

And  speaking  of  judgments  of  inferior  courts, 
the  Supreme  Court  of  Alabama,  in  the  case  of 
Ex  parte  Adams,  170,  Ala.  105,  54  S.  501,  holds: 

"The  courts  will  go  to  all  reasonable  lengths 
to  support  the  judgments  of  inferior  courts  not 
of  record  which  do  not  conform  to  prescribed 
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forms  when  assailed  on  habeas  corpus."  29  CJ. 
53,  note  27  (A)  Church  Hab.  Corp.  section  296. 

The  autliors  of  HABEAS  CORPUS,  12  Ruling 
Case  Law  at  page  1192  say: 

^'Proceedings  on  habeas  corpus  to  obtain  re- 
lease from  custody  under  final  judgment  being 
in  the  nature  of  a  collateral  attack,  the  writ  deals 
only  with  such  radical  defects  as  render  the  pro- 
ceeding or  judgment  absolutely  void,  and  cannot 
have  the  effect  of  an  appeal,  writ  of  error,  or 
certiorari,  for  the  purpose  of  reviewing  mere 
error  and  irregularities  in  the  proceedings 
leading  up  to  the  final  judgment  or  sentence 
of  a  court  of  competent  jurisdiction  by  virtue 
of  which  the  prisoner  is  committed  nor  are 
mere  defects  in  the  judgment  or  sentence 
itself,  or  irregularities  after  it  is  pronounced, 
reviewable  in  this  manner.  If  the  court 
has  jurisdiction  of  the  person  and  the 
subject  matter,  and  could  render  a  judg- 
ment upon  a  showing  of  any  sufficient  state  of 
facts,  any  judgment  which  it  may  render,  how- 
ever erroneous,  irregular,  or  unsupported  by  evi- 
dence, will  be  sustained  as  against  an  attack  by 
habeas  corpus.  THIS  RULE  APPLIES  TO  IN- 
FERIOR COURTS,  AND  THE  JUDGMENT  OF 
AN  INFERIOR  COURT,  SUCH  AS  A  POLICE 
COURT,  MAYORS,  MAGISTRATES,  OR  JUST- 
ICES, HAVING  JURISDICTION  CONFERRED 
BY  LAW  TO  TRY  AND  DISPOSE  OF  A  CRIM- 
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INAL  CASE,  IS  AS  CONCLUSIVE  AND  RESTS 
UPON  THE  SAME  BASIS,  WHEN  THE  JURIS- 
DICTION HAS  ATTACHED,  AS  THE  ADJUDI- 
CATION OF  ANY  OTHER  COMMON  LAW 
COURT." 

Appellee  maintains  that  the  judgment  in  this 
particular  is  at  most  irregular,  and  is  not  void, 
and  in  a  collateral  attack  on  habeas  corpus  must 
be  held  sufficient. 

THE  JUDGMENT  IS  NOT  VOID  BECAUSE  IT 
SENTENCES  APPELLANT  TO  IMPRISONMENT 
FOR  COSTS. 

Appellant  can  not  seriously  contend  that  the 
whole  judgment  is  void  because  it  requires  him 
to  be  imprisoned  in  jail  until  'such  fine  and  costs 
be  paid,  not  exceeding  300  days,"  because  at  page 
56  of  his  printed  Brief  he  says: 

"So  much  of  the  justice's  judgment  against  de- 
fendant as  requires  him  to  be  imprisoned  in 
jail,  or  "in  jail  at  Sitka,"  or  "in  jail  at  Juneau, 
until  such  fine  and  costs  be  paid,"  is  void." 

His  contention  is  that  only  part  of  the  judg- 
ment is  void.  That  also  may  be  answered  in 
two  ways:  First,  the  judgment  does  not  provide 
imprisonment  for  costs;  and  second,  even  if  it 
did  that  would  not  render  the  judgment  void. 

THE  JUDGMENT  DOES  NOT  PROVIDE  IM- 
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PRISONMENT  FOR  COSTS.  The  judgment  in 
this  particular  is  in  the  exact  words  of  the  form 
of  judgment  provided  by  the  Compiled  Laws  of 
Alaska  for  justice's  courts.  On  the  face  of  the 
judgment  the  justice  did  not  exceed  his  juris- 
diction imposing  such  sentence.  Section  2299  of 
the  Compiled  Laws  of  Alaska  provides: 

"That  a  judgment  that  the  defendant  pay  a 
fine  must  also  direct  that  he  be  imprisoned  in 
the  county  jail  until  the  fine  be  satisfied,  speci- 
fying the  extent  of  the  imprisonment,  which  can 
not  exceed  one  day  for  every  two  dollars  of  the 
fine;  and  in  case  the  entry  of  judgment  should 
omit  to  direct  the  imprisonment  and  the  extent 
thereof,  the  judgment  to  pay  the  fine  shall  oper- 
ate to  authorize  and  require  the  imprisonment 
of  the  defendant  until  the  fine  is  satisfied  at  the 
rate  above  mentioned." 

The  Justice's  judgment  (page  21  Transcript) 
reads : 

*'***!  have  adjudged  that  he  be  im- 
prisoned in  the  jail  at  Sitka  for  four  months  and 
that  he  pay  the  costs  of  the  action  taxed  at  Ninety 
Three  and  55-100  dollars,  and  that  he  pay  a  fine 
of  Six  Hundred  Dollars,  and  be  imprisoned  in 
such  jail  until  such  fine  and  costs  be  paid,  NOT 
EXCEEDING   THREE  HUNDRED   DAYS." 

The  words  "and  costs"  in  the  above  judgment 
providing     for    imprisonment    until  such    fine 


68 
*'and  costs"  be  paid,  are  surplusage  and  may  be 
rejected.  The  autliors  of  CRIMINAL  LAW,  16  CJ 
1313,  section  3095  on  tliis  point  say: 

"Words  or  phrases  in  the  judgment  which  do 
not  add  to  or  change  tlie  mode  of  the  punish- 
ment do  not  invahdate  the  sentence,  but  may  be 
rejected  as  surplusage." 

The  imprisonment  for  fine  and  costs  in  this 
case  is  limited  to  three  hundred  days,  which,  at 
$2.00  per  day  would  clearly  cover  the  fine  only. 
There  is  no  intention  on  the  part  of  the  justice 
in  rendering  this  judgment  to  imprison  appel- 
lant for  costs.  If  it  had  been  such  intention  the 
number  of  days  imprisonment  would  not  have 
been  limited  to  three  hundred,  but  would  have 
been  enough  days  in  addition  to  three  hundred  to 
cover  the  $93.55  costs,  or  forty  six  days  in  addi- 
tion to  three  hundred  days.  Therefore,  the  sen- 
tence must  be  construed  to  read:  "and  be  im- 
prisoned in  such  jail  until  such  fine  be  paid,  not 
exceeding  three  hundred  days."  The  words  "and 
costs"  are  clearly  surplusage.  A  judgment  in  a 
criminal  case  must  be  construed  in  its  entirety. 
16  CJ  1313,  section  3094. 

EVEN  IF  THE  JUDGMENT  DID  PROVIDE 
IMPRISONMENT  FOR  COSTS  THE  JUDGMENT 
WOULD  NOT  BE  VOID  ON  THAT  ACCOUNT. 

The  authors  of  HABEAS  CORPUS  12  R.  C.  L. 
1208,  section  27,  say: 
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"Excessive  or  deficient  sentence  does  not  war- 
rant relief  by  habeas  corpus.  The  sentence  is  not 
void  and  may  be  corrected  to  that  which  the 
court  has  jurisdiction  to  pass  *  *  *  With 
regard  to  the  effect  of  excessive  sentences  as  en- 
titling the  prisoner  to  relief  on  habeas  corpus  the 
principle  is  well  established  by  the  great  weight 
of  authority  that,  where  a  court  has  jurisdiction 
of  the  person  and  of  the  offense,  the  imposi- 
tion of  a  sentence  in  excess  of  what  the  law  per- 
mits does  not  render  the  legal  or  authorized  por- 
tion of  the  sentence  void,  but  leaves  only  such 
portion  of  the  sentence  as  may  be  in  excess  open 
to  question  and  attack.  In  other  words,  the  sen- 
tence is  legal  so  far  as  it  is  within  the  provisions 
of  law  and  the  jurisdiction  of  the  court  over 
the  person  and  offense,  and  only  void  as  to  the 
excess  when  such  excess  is  separate  and  may  be 
dealt  with  without  disturbing  the  valid  portion 
of  the  sentence.  Prior  to  the  expiration  of  that 
part  of  the  sentence  that  the  court  could  legally 
impose,  the  prisoner  will  not,  according  to  the 
prevailing  rule,  be  discharged  on  habeas  corpus, 
on  the  ground  that  the  sentence  is  excessive." 

The  authors  of  HABEAS  CORPUS  29  CJ  58, 
section  50,  lays  down  the  rule  as  to  excessive  sen- 
tence, as  follows: 

"It  has  been  held  broadly  that  a  sentence  im- 
posing imprisonment  for  a  longer  term,  or 
greater  punishment,  than  authorized  by  law  is 
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merel3^  erroneous,  but  not  void,  and  therefore 
not  ground  for  relief  by  habeas  corpus,  but  some 
of  these  cases  can  be  supported  without  going  so 
far,  upon  the  ground  that  the  application  was 
premature,  being  made  before  the  legal  part  of 
such  sentence  had  been  served  or  satisfied." 
There  is  also  authority  to  the  contrary.  "But  the 
present  weight  of  authority  supports  the  view 
that  an  excessive  sentence  is  valid  as  to  so  much 
of  as  it  is  authorized  by  law  and  void  onlv  as  to 
the  excess,  provided  the  sentence  is  severable  so 
that  the  lawful  part  may  be  performed  without 
performing  the  unlawful  part  *  *  *  In  ac- 
cordance with  this  view  habeas  corpus  will  not 
lie  to  discharge  a  prisoner  held  under  an  ex- 
cessive sentence  before  he  has  served  or  satis- 
fied the  authorized  part  of  it,  or  the  sentence  on 
the  valid  and  distinct  judgment,  but  after  the  au- 
thorized part  has  been  served  or  satisfied,  further 
detention  is  illegal,  and  relief  may  be  had  by 
habeas  corpus." 

The  case  of  Wallace  v.  White,  115  Me.  513, 
99  A  452  holds: 

"Imposition  of  costs,  if  in  excess  of  jurisdic- 
tion, is  severable  and  not  ground  for  discharge 
before  satisfaction  of  the  valid  part  of  the  sen- 
tence." 

And  in  the  Alaskan  case  of  Booth  v.  U.  S.  197 
Fed.  286,  appealed  to  this  court,  the  court  says: 
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"The  judgment,  therefore,  will  be  so  modified 
as  to  strike  therefrom  that  portion  thereof  which 
provides  for  imprisonment  of  the  plaintiff  in 
error  until  the  costs  be  satisfied."  *'In  other  re- 
spects the  judgment  is  affirmed." 

See  also  Jackson  v.  U.  S.  102  Fed  473,  42 
CCA  452. 

It  clearly  appears  that  appellant's  objection 
on  this  point  is  not  well  taken.  At  most,  that  part 
of  the  sentence  providing  for  imprisonment  for 
costs  is  void,  the  remaning  part  of  the  sentence 
is  valid.  Furthermore  this  action  would  be  pre- 
mature now  and  would  not  lie  until  such  time 
as  appellant  was  actually  imprisoned  for  costs. 

There  are  only  two  other  points  in  appellant's 
Brief  which  ought  to  be  noticed  before  conclu- 
sion. 

(1)  Appellant's  eleventh  (11)  assignment  of 
error,  at  page  9  in  his  Brief  reads  as  follows: 

"That  the  order  of  said  district  court  so  made 
on  March  16th,  1922,  directing  the  issuance  of  a 
bench  warrant  for  the  arrest  and  imprisonment 
of  this  appellant  was  in  excess  of  the  jurisdiction 
of  the  said  district  court  and  its  judge,  and  null 
and  void,  and  the  arrest  and  imprisonment  of 
this  appellant  being  made  and  done  under  that 
warrant,  was  so  done  without  jurisdiction  and 
is  null  and  void." 
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Appellant  also  refers  to  a  bench  warrant  in  his 
twelfth    (12)   assignment  of  error  at  the  same 
page  in  his  Brief  (p.  9  Brief). 

This  bench  warrant  is  not  printed  in  the  trans- 
cript, although  a  part  of  the  record  in  tTie  case. 
It  is  the  contention  of  the  appellee  United  States 
Marshal  that  this  appellant  voluntarily  delivered 
himself  up  into  custody  according  to  the  terms 
of  his  bail  bond,  in  execution  of  the  Justice's 
judgment  as  affirmed  by  the  District  Court.  (See 
testimony  pp  52-56  Transcript).  He  was  not 
taken  into  custody  on  a  bench  warrant  as  re- 
ferred to  by  appellant  in  his  assignment  of 
errors,  for  the  reason  that  the  said  bench  war- 
rant was  never  delivered  to  said  United  States 
Marshal,  but  was  returned  by  the  United  States 
Attorney  to  the  Clerk  of  the  District  Court  un- 
served and  unexecuted  for  the  reason  that  appel- 
lant had  delivered  himself  up  into  custody  under 
the  circumstances  set  forth  at  pages  52  to  56  of 
the  Transcript.  Any  reference  made  to  appel- 
lant's arrest  under  this  bench  warrant  is  not 
based  on  fact. 

(2)  The  Alaska  Bone  Dry  Act  was  not  re- 
pealed by  the  National  Prohibition  Act.  Abbatte 
V.  U.  S.  270  Fed.  735;  Koppitz  v.  U,  S.  272  Fed.  99. 

CONCLUSION:  Counsel  for  appellee  United 
States  Marshal  respectfully  maintain  that  the 
judgment  of  the  District   Court  dismissing   the 
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Writ  and  remanding  the  appellant  must  be  up- 
held. 

First.  Because  this  appellant  could  have  had 
his  proper  relief  by  making  a  proper  appeal  to 
the  District  Court  for  the  First  Division  from  the 
proceedings  and  judgment  had  in  the  Justice's 
court  at  Sitka. 

Second.  Appellant  should  have  prosecuted 
his  Writ  of  Error  or  Appeal  from  the  final  order 
of  the  District  Court  dismissing  his  pretended 
appeal  instead  of  prosecuting  habeas  corpus. 

Third.  Appellant  is  not  illegally  restrained — 
he  has  been  released  on  bail  pending  appeal 
from  an  order  remanding  him  in  habeas  corpus 
proceedings,  and  this  appeal  should  be  dis- 
missed in  the  appellate  court  for  that  reason. 

Fourth.  Appellant  was  not  entitled  to  prose- 
cute habeas  corpus  proceedings,  according  to 
chapter  57,  Compiled  Laws  of  Alaska,  because 
it  appeared  from  the  United  States  Marshal's 
return,  which  was  uncontroverted,  that  he  held 
appellant  by  virtue  of  the  legal  judgment  of  a 
competent  tribunal  of  criminal  jurisdiction, 
to  wit,  the  judgment  of  the  Justice's  court  for 
Sitka  precinct,  affirmed  by  the  District  Court. 

Fifth.  Appellant  is  not  entitled  to  relief  on  the 
merits  of  the  proceedings  and  judgment  in  said 
Justice's  court;  the  imprisonment  was  legal  and 
valid. 


74 
WHEREFORE,  Appellee  respectfully  prays 
that  said  appeal  be  dismissed  and  appellant  re- 
manded to  the  custody  of  appellee  to  serve  his 
sentence;  that  the  District  Court's  judgment  dis- 
missing said  Writ  and  remanding  appellant  be 
declared  good  and  valid; 

Respectfully  submitted, 

ARTHUR  G.  SHOUP, 

U.  S.  Attorney. 

HOWARD  D.  STARLER, 

Special  Assistant  U.  S.  At- 
torney. 
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Libel  of  Information  for  Forfeiture. 
To     the     Honorable     JEREMIA^     NETERER, 
United  States  District  Judge,  in  and  for  the 
Western  District  of  Washington,  Sitting  in  Ad- 
miralty in  the  Northern  Division. 

The  libel  of  informaion  of  Robert  C.  Saunders, 
United  States  Attorney  for  the  Western  District  of 
Washington,  who  prosecutes  in  this  behalf  for  the 
United  States,  and  in  the  name  of  the  United 
States,  against  that  certain  McLaughlin  Touring  Au- 
tomobile hereinafter  fully  described,  its  apparel,  ac- 
cessories, equipment  and  appurtenances,  in  a  certain 
cause  of  seizure  and  forfeiture,  civil  and  maritime, 
alleges : 

I. 

That  the  McLaughlin  touring  automobile  herein- 
above mentioned,  is  merchandise,  to  wit :  an  automo- 
bile manufactured  at  Oshawa,  in  the  Province  of  On- 
tario, Dominion  of  Canada,  and  that  it  is  identified 
and  described  by  the  serial  number  thereon,  to  wit: 
number  514,874,  and  by  engine  number  487,067,  and 
by  a  certain  license  issued  by  the  Province  of  British 
Columbia,  being  B.  C.  License  Number  17,893;  and 
that  at  all  the  times  hereinafter  mentioned  the  said 
automobile,  together  with  its  equipment,  accessories, 
apparel  and  appurtenances,  [2]  was  owned  by 
persons  unknown,  residents  of  the  Dominion  of  Can- 
ada. 

II. 

That  heretofore,  to  wit,  on  or  about  the  second  day 
of  October,  1920,   one  Jim  Roberts,  alias  John  Doe 
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Rogers,  did  then  and  there  fraudulently  and  know- 
ingly import  and  bring  into  the  United  States  from 
a  foreign  country,  to  wit,  from  British  Columbia  in 
the  Dominion  of  Canada,  and  assisted  in  importing 
and  bringing  into  the  United  States,  and  into  the 
Customs  Collection  District  of  Washington,  and  to 
and  into  the  Northern  Division  of  the  Western  Dis- 
trict of  Washington,  and  to  and  into  the  jurisdiction 
of  this  court,  certain  merchandise,  to  wit,  the  afore- 
said McLaughlin  Automobile  hereinbefore  more  spe- 
cifically described,  together  with  the  equipment,  ac- 
cessories, apparel  and  furniture  thereof ;  and  that  at 
the  time  of  the  bringing  in  and  importing  of  said 
automobile  in  the  manner  and  at  the  time  and  place 
aforesaid,  the  said  Jim  Roberts,  alias  John  Doe 
Rogers,  did  not  report  the  arrival  of  said  automobile 
into  the  United  States,  or  make  any  entry  of  such  ar- 
rival with  the  proper  customs  officers  of  the  said 
Customs  Collection  District,  or  with  any  customs  of- 
ficer whomsoever,  and  did  not  pay  or  secure  to  be 
paid  the  customs  duties  due  and  assessable  and  pay- 
able by  law  upon  the  said  merchandise,  which  said 
customs  duties  had  not  been  theretofore  paid  or  se- 
cured to  be  paid  to  the  United  States. 

III. 
That  heretofore,  to  wit,  on  or  about  the  date  last 
mentioned,  in  the  county  of  Whatcom  in  the  Western 
District  of  Washington,  Northern  Division,  and 
within  the  jurisdiction  of  this  court,  and  within  the 
Customs  Collection  District  of  Washington,  one 
Jim  Roberts,  alias  John  Doe  Rogers,  did  fraudu- 
lently and  knowingly  receive,  conceal  and  transport, 
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[3]  and  aid  and  assist  in  the  receipt,  concealment 
and  transportation,  of  certain  merchandise,  to  wit, 
the  said  McLaughlin  Touring  Automobile  herein- 
above described,  together  with  its  equipment,  acces- 
sories, apparel  and  furniture,  knowing  the  said  mer- 
chandise to  have  been  imported  into  the  United 
States  contrary  to  law,  the  said  merchandise  having 
theretofore  been  imported  and  brought  into  the 
United  States  from  a  foreign  country  to  wit,  from 
British  Columbia  aforesaid,  without  declaration  of 
entry  thereof  at  any  customs  office,  and  without  any 
payment  of  the  customs  duties  assessable  by  law  upon 
said  merchandise,  and  without  the  securing  to  be 
paid  of  the  customs  duties  aforesaid. 

IV. 

That  at  all  the  times  hereinabove  mentioned,  the 
said  merchandise  above  described,  to  wit,  the  said 
McLaughlin  Touring  Automobile,  (together  with 
its  equipment,  accessories,  apparel  and  furniture, 
was  subject  to  the  payment  of  customs  duties,  under 
the  laws  of  the  United  States. 

V. 

That  thereafter,  to  wit,  on  or  about  the  6th  day  of 
November,  1920,  the  said  merchandise  hereinabove 
described,  to  wit,  the  said  McLaughlin  Automobile, 
together  with  its  equipment,  accessories,  apparel 
and  furniture,  was  seized  by  the  Deputy  Collector 
of  Customs  of  the  United  States,  at  Sumas,  in  What- 
com County  aforesaid,  and  ever  since  said  time  has 
been  and  is  now  in  the  custody  of  the  Collector  of 
Customs  for  the  Customs  Collection  District  of 
Washington,  and  that  the  said  merchandise  has  been 
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and  is  appraised  by  the  customs  officers  of  the  said 
Customs  Collection  District,  at  the  sum  or  value  of 
seventeen  hundred  dollars  ($1700.00). 

VI. 

That  all  and  singular  the  premises  are  true  and 
within  [4]  the  admiralty  and  maritime  jurisdic- 
tion of  this  Honorable  Court. 

WHEREFORE,  the  said  United  States  Attorney 
prays  that  process  in  due  form  of  law  according  to 
the  course  and  practice  of  this  Honorable  Court  in 
causes  of  information  for  forfeiture  and  of  admir- 
alty and  maritime  jurisdiction  may  issue  against  the 
said  merchandise,  to  wit,  the  said  McLaughlin  Tour- 
ing Automobile,  its  equipment,  accessories,  apparel 
and  appurtenances,  and  that  all  persons  having  any^ 
interest  therein  may  be  cited  to  appear  and  answer 
the  premises,  and  that  this  Honorable  Court  may  be 
pleased  to  decree  that  the  said  McLaughlin  Touring 
Automobile,  together  with  its  equipment,  accesso- 
ries, apparel  and  appurtenances,  may  be  condemned 
and  forfeited  to  the  United  States,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

ROBERT  C.  SAUNDERS, 

United  States  Attorney. 
R.  E.  CAPERS, 
Assistant  United  States  Attorney. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

R.  E.  Capers,  being  first  duly  sworn,  on  his  oath 
deposes  and  says:  That  he  is  Assistant  United 
States  Attorney  for  the  Western  District  of  Wash- 
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ington,  and  makes  this  verification  for  and  on  behalf 
of  libellant  herein;  that  he  makes  this  libel  for 
and  on  behalf  of  the  United  States  of  America ;  that 
he  has  read  the  foregoing  libel  of  information  for 
forfeiture,  knows  the  contents  thereof,  and  the  same 
is  true  as  he  verily  believes. 

R.  E.  CAPERS. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  November,  192.0. 

S.  E.  LEITCH, 
Deputy  Clerk,  U.  S.  District  Court,  Western  Dis- 
trict of  Washington. 

[Endorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington,  North- 
ern Division.  Nov.  26,  1920.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [5] 
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UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,067, 
British  Columbia  License  Number  17,893. 
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Appearance  of  Angelo  Grularas. 

To  the  Plaintiff  Above  Named  and  to  Honorable 
ROBERT  C.  SAUNDERS,  United  States  At- 
torney, and  Honorable  R.  E.  CAPERS,  Assis- 
tant United  States  Attorney. 
You  and  each  of  you  will  please  take  notice  that 
Angelo  Gularas  has  an  equity  in  the  McLaughlin 
Touring  Automobile  above  mentioned,  to  the  extent 
of  two  thousand  dollars  ($2000.00),  or  thereabouts. 
You  wall  further  please  take  notice,  that  we  do 
hereby  enter  our  appearance  for  said  Angelo  Gul- 
aras and  do  hereby  appear  for  him  in  the  above- 
entitled  and  numbered  libel. 

All  notices,  papers,  etc.,  may  be  served  upon  us 
at  our  office  #336  New  York  Block,  Seattle,  Wash- 
ington. 

COLE  and  DOLBY, 
Attorneys  for  Angelo  Gularas. 
Received  copy  Jan.  17,  1921. 

ROBT.  C.  SAUNDERS, 
By  E.  D.  DUTTON. 

[Endorsed]  :  Filed  in  the  U.  S.  District  Court, 
Western  District  of  Washington,  Northern  Divi- 
sion. Feb.  16,  1921.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [6] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

November  Term,  1920. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
077,  British  Columbia  License  Number  17,- 
893. 

Answer  to  Libel  of  Information  for  Forfeiture. 
To  the  Honorable  JEREMIAH  NETERER,  United 
States  District  Judge,  in  and  for  the  Western 
District  of  Washington,  Sitting  in  Admiralty 
in  the  Northern  Division. 
Comes  now  Angelo  Gularas,  the  owner  of  the  Mc- 
Laughlin Touring  Automobile  above  mentioned  and 
answers    the    libel    of    information    for    forfeiture 
herein  as  follows : 

I. 
Said  Angelo  Gularas  avers,  alleges  and  shows  to 
this  Honorable  Court  that  he  was  at  the  time  of  the 
seizure  of  said  automobile  the  owner  of  an  equity 
in  said  automobile  and  that  since  the  seizure  of  the 
same,  as  in  said  libel  set  forth,  he  has  become  the 
absolute  owner  thereof,  and  that  he  deraigns  his 
title  thereto  as  follows : 
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That  on  July  17,  1920,  at  Vancouver,  B.  C,  he 
entered  into  a  contract  in  writing  with  one  Alfred 
Swanson  for  the  purchase  of  said  automobile  agree- 
ing to  pa}^  therefor  the  sum  of  $2,800.00,  in  install- 
ments upon  certain  dates  all  of  which  was  more 
fully  set  out  in  said  contract,  a  copy  of  which  is 
hereto  attached,  marked  Exhibit  "A,"  and  made  a 
part  and  portion  of  this  answer  by  reference,  the 
same  as  though  set  out  in  haec  verba,  and  imme- 
diately follows.     [7] 

11. 

Answering  paragraph  I,  thereof,  this  answering 
defendant  denies  that  said  McLaughlin  Touring 
Automobile  in  said  libel  mentioned  is  merchandise, 
and  admits  the  remaining  portion  of  said  para- 
graph. 

III. 

Answering  paragraph  II  thereof,  this  answering 
defendant  states  that  he  admits  all  of  said  para- 
graph, save  and  except  he  denies  that  said  automobile 
is  merchandise  and  he  believes  said  Jim  Roberts 
alias  John  Doe  Rogers,  did  fraudulently  bring  said 
car  into  the  United  States  as  alleged  in  said  para- 
graph. 

IV. 

Answering  paragraph  III  thereof,  this  answering 
defendant  states  that  he  admits  all  the  allegations  of 
said  paragraph  save  and  except  he  denies  that  said 
automobile  is  merchandise  and  he  believes  that  said 
Jim  Roberts,  alias  John  Doe  Rogers,  did  fraudu- 
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lently  and  knowingly  commit  the  acts  in  said  para- 
graph referred  to. 

V. 

Answering  paragraph  IV  thereof,  this  answering 
defendant  states  he  denies  that  said  automobile  is 
merchandise  and  believes  that  the  remaining  por- 
tions of  said  paragraph  are  true. 

YI. 

Answering  paragraph  V  thereof,  this  answering 
defendant  denies  that  the  said  automobile  was  or  is 
merchandise  and  as  to  the  remaining  portions  of 
said  paragraph,  he  believes  the  same  to  be  true. 

VII. 

Answering  paragraph  VI  thereof,  this  answering 
defendant  believes  the  same  to  be  true,  except  as 
hereinafter  stated.     [8] 

Further  answering  said  libel  this  answering  de- 
fendant states: 

I. 

That  on  July  17,  1920,  he  entered  into  a  contract 
with  one  Harry  Sherman  to  purchase  from  this  an- 
swering defendant  said  automobile,  which  said  con- 
tract was  in  writing  and  the  terms  of  payment  and 
conditions  of  said  contract  being  fully  set  forth 
therein,  a  copy  of  which  said  contract  of  sale  is 
hereto  attached,  made  Exhibit  "B,"  and  made  a 
part  and  portion  of  this  answer  by  reference  the 
same  as  though  set  out  in  haec  verba  and  immedi- 
ately following,  and  that  said  Sherman  immediately 
took  possession  of  said  automobile  under  and  pur- 
suant to  the  terms  and  conditions  set  forth  in  said 
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Exhibit  "B,"  that  he  would  keep  and  continuously 
use  said  automobile  as  a  taxicab  and  for  that  pur- 
pose only  and  that  it  was  understood  and  agreed 
that  said  automobile  should  be  used  as  a  taxicab  in 
Vancouver,  B.  C. 

II. 

That  defendant  alleges  and  states  upon  informa- 
tion and  belief  that  instead  of  Sherman  using  or 
causing  to  be  used  said  automobile  for  taxicab  pur- 
poses only  in  and  about  the  city  of  Vancouver,  B.C.; 
that  the  same  w^as  used  at  the  time  of  seizure  as 
set  forth  in  the  libel  herein,  for  transporting  whis- 
key and  liquor  from  British  Columbia  into  the 
United  States  and  that  at  the  time  said  automobile 
was  so  seized  that  it  was  seized  by  the  sheriff  or 
authorities  of  Whatcom  County,  Washington,  after 
said  automobile  had  crossed  the  International 
boundary  line  from  British  Columbia,  into  the 
United  States  and  that  when  said  car  was  so  seized 
as  aforesaid  it  had  therein  and  there  was  being 
transported  from  British  Columbia  into  the  United 
States,  thirteen  gunny  sacks  filled  with  bottles  of 
Canadian  whiskey  and  that  after  the  seizure  of  said 
[9]  car  and  said  whiskey  by  the  authorities  of  What- 
com County,  Washington,  said  car  and  said  whiskey 
w^ere  turned  over  to  the  customs  officials  of  the  United 
States  and  said  car  is  now  in  the  possession  of  said 
customs  officials  at  the  O.  K.  Garage  in  Sumas, 
Washington,  and  that  as  to  the  disposition  of  said 
whiskey  this  answering  defendant  knows  not. 

III. 

That  said  car  was  so  taken  and  used  as  herein  set 
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forth  without  the  knowledge,  acquiesence,  or  con- 
sent of  this  answering  defendant  and  that  he  was 
and  is  an  innocent  party  thereto;  that  he  knew 
nothing  about  the  same  in  any  way  and  honestly 
believed  that  said  car  was  being  used  in  and  about 
Vancouver,  B.  C,  for  taxicab  purposes  onl}^  until 
he  learned  that  it  had  been  seized  as  herein  set  forth. 

IV. 
Deponent  further  states  upon  information  and  be- 
lief that  neither  said  car  nor  said  w^hiskey  were  at 
the  time  set  forth  in  said  libel,  ever  have  been  or 
now  are  merchandise. 

WHEREFORE,  this  answering  defendant  prays 
that  this  answer  be  considered  as  herein  intended,  as 
the  answer  of  this  answering  defendant,  and  for  said 
automobile  and  that  having  made,  as  this  answering 
defendant  believes  true  and  correct  answer  thereto, 
he  prays  that  said  libel  be  dismissed;  that  said  Mc- 
Laughlin Touring  Automobile,  its  equipment,  ac- 
cessories, apparel  and  appurtenances  be  discharged 
and  turned  over  and  delivered  to  this  answering  de- 
fendant and  that  said  car  be  not  forfeited  and  that 
this  answering  defendant  have  such  other  and  fur- 
ther relief  and  orders  as  to  the  Court  are  just  and 
equitable,  meet  and  proper  in  the  premises. 

ANGELO  GULARAS, 

Defendant. 
By  COLE  &  DOLBY, 

His  Attorneys. 
336  New  York  Block, 

Seattle,  Washington.     [10] 
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United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

Geo.  B.  Cole,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  one  of  the  attorneys  for 
defendant  above  named ;  and  makes  this  verification 
for  and  on  behalf  of  the  defendant  herein  for  the 
reason  that  said  defendant  is  not  now  within  the 
Western  District  of  Washington,  nor  the  United 
States  of  America,  but  is,  as  deponent  is  informed 
and  believes,  in  Vancouver,  B.  C,  that  he  has  read 
the  foregoing  answer  to  said  libel,  knows  the  con- 
tents thereof  and  believes  the  same  to  be  true. 

GEO.  B.  COLE. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  April,  1921. 

[Seal]  W.  W.  DEARBORN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [11] 

Exhibit  *'A." 
CONDITIONAL  BILL  OF  SALE. 
THESE  PRESENTS  WITNESS: 

That  Alfred  Swanson  of  458  Hastings  St.,  Van- 
couver, British  Columbia,  hereinafter  called  the 
Vendor  has  delivered  to  Angelo  Gularas  residing 
at  1315  Granville  St.,  in  Vancouver,  British  Colum- 
bia, hereinafter  called  the  Vendee,  the  personal 
property  hereinafter  described  under  a  contract  of 


14  The  United  States  of  America 

conditional  sale.  The  terms  and  conditions  of 
which  contract  of  conditional  sale  are  as  follows,  to 
wit: 

1.  Said  propert}^  is  now  and  shall  remain  the  ab- 
solute property  of  the  vendor  until  after  the  full 
and  complete  payment  of  the  purchase  price  there- 
for, which  purchase  price  is  the  sum  of  $2800.00. 

2.  That  the  Vendee  has  this  day  paid  to  the  Ven- 
dor on  account  of  said  purchase  price,  the  sum  of 
$1200.00  the  receipt  of  which  is  hereby  acknowl- 
edged. 

3.  That  the  balance  of  said  purchase  price,  to  wit : 
$1600.00  is  evidenced  by  the  following  described 
promissory  notes,  to  wit: 


Number 

1 

Maker 
Angelo  Gularas 

Date 
June  15, 

1920 

Due 

July     18, 

1920 

Amount 
$160.00 

2 

((             <t 

Aug. 

18, 

1920 

$160.00 

3 

<i             « 

Sept. 

18, 

1920 

$160.00 

4 

<(             <( 

Oct. 

18, 

1920 

$160.00 

A.  G.  5 

Angelo  Gularas 

Nov. 

18, 

1920 

$160.00 

6 

((             (1 

Dec. 

18, 

1920 

$160.00 

7 

«             (( 

Jan. 

18, 

1921 

$160.00 

8 

«             (( 

Feb. 

18, 

1921 

$160.00 

9 

" 

Mar. 

18, 

1921 

$160.00 

10 

((             << 

Apr. 

18, 

1921 

$160.00 

4.  That  on  full  payment  of  said  promissory  notes, 
principal  and  interest,  according  to  their  terms,  the 
title  of  said  property  shall  vest  in  said  Vendee .... 

5.  The  said  property  and  every  part  thereof  at 
all  times  while  out  of  the  possession  of  said  Ven- 
dor ....  shall  be  at  the  risk  of  said  Vendee  and  all  loss 
or  damage  of  said  property  or  any  part  thereof 
shall  be  borne  by  said  Vendee ....  and  no  such  loss 
or  damage  shall  operate  to  extinguish  or  diminish 
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any  liability  upon  said  notes  or  any  of  them;  and 
said  Vendee ....  further  agree ....  to  keep  the 
said  property  insured  in  a  sufficient  amount  in  favor 
of  the  said  Vendor ....  to  cover ....  interest  at  all 
times  before  the  vesting  of  said  title  in  said  Ven- 
dee. . .  .  by  the  making  of  said  payments  as  afore- 
said. 

6.  Said  Vendee ....  shall  at  all  times  while  the 
said  property  is  in  the  possession  of  said  Vendee 
....  have  the  right  to  use  the  same  for  all  uses 
and  purposes  for  which  said  property  is  designed. 

7.  Possession  of  said  property  was  taken  by  said 
Vendee  ....  on  the  15th  day  of  June,  1920. 

8.  Said  property  is  described  as  follows,  to  wit: 
One  (1)  Seven  (7)  passenger  McLaughlin  Automo- 
bile Model  "H"  49,  1919  [12]  Engine  number 
487067,  Serial  Number  88020,  License  Number 
17893,  together  with  all  equipment. 

9.  In  the  event  of  the  Party  of  the  Second  part 
making  default  in  any  of  the  pa3anents  herein  re- 
served or  failing  to  perform  any  of  the  terms,  cov- 
enants and  conditions  of  this  agreement,  then  in  any 
such  event  the  party  of  the  First  Part  shall  have 
the  right  without  process  of  law,  to  retake  possession 
of  the  said  automobile,  and  that  such  default  on  the 
part  of  the  Party  of  the  Second  Part  shall  not  op- 
erate to  extinguish  or  diminish  his  liability  here- 
under, and  all  payments  made  shall  be  forfeited  to  the 
Party  of  the  First  Part  as  rent,  or  as  liquidated 
damages. 

10.'  Each   pajTuent   hereinabove    mentioned    is    a 
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condition  precedent  to  the  sale  and  transfer  of  the 
one-half  interest  in  the  said  automobile. 

IN  WITNESS  WHEREOF  the  Parties  hereto 
have  hereunto  set  their  hands  and  seals  this  17th 
day  of  July,  1920. 

Signed,  sealed  and  delivered  in  the  presence  of 
"ANGELO  GULARAS."     Seal 
HARRY    SHERMAN.     Seal.     [13] 

Exhibit  ''B." 

THIS  AGREEMENT  made  and  entered  into  this 
17th  day  of  July,  A.  D.  192.0, 

BETWEEN: 

ANGELO  GULARAS,  residing  at  1215  Granville 
Street,  in  the  City  of  Vancouver,  in  the  Province  of 
British  Columbia. 

Hereinafter  called  the  Party  of  the  First  Part, 

AND: 

HARRY  SHERMAN,  residing  at  the  Balmoral 
Hotel,  in  the  city  and  Province  aforesaid, 

Hereinafter   called   the   Party   of   the   Second 
Part, 

WHEREAS,  the  Party  of  the  First  Part  is  in 
possession  under  a  certain  Purchase  Agreement,  of 
an  automobile  known  and  described  as  one  (1) 
Seven  (7)  Passenger  Automobile,  Model  ''H"  1919, 
Engine  Number  487067,  Serial  Number  88020,  Li- 
cense Number  17893. 
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AND  WHEREAS,  the  Party  of  the  First  Part 
has  agreed  with  the  party  of  the  Second  Part  to 
place  with  the  Party  of  the  second  part  the  said 
automobile  for  the  purpose  of  operating  the  same  as 
a  taxicab,  and  the  Parties  being  agreeable  subject 
to  the  terms,  covenants  and  conditions  hereinafter 
set  forth. 

THIS  AGREEMENT  THEREFORE  WIT- 
NESSETH and  the  Parties  mutually  agree  as 
follows : 

1.  The  party  of  the  Second  Part  shall  operate  the 
said  automobile  as  a  Taxicab,  and  shall  supply  a 
driver  for  the  same. 

2.  All  expenses  of  and  incidental  to  the  operation, 
upkeep  and  repair  of  the  said  automobile  shall  be 
paid  by  the  party  of  the  Second  part. 

3.  The  said  automobile  shall  be  kept  in  continuous 
use  as  a  Taxicab  and  for  that  purpose  only. 

4.  The  party  of  the  Second  Part  shall  pay  to  the 
party  of  the  First  Part  the  sum  of  Two  Hundred 
and  Seventy-five  ($275.00)  dollars  on  the  17th  day 
of  August,  1920,  and  the  sum  of  Two  Hundred  Sev- 
enty-five ($275.00)  dollars  on  the  17th  days  of  each 
and  every  month  thereafter,  with  a  final  payment  of 
Two  Hundred  and  sixty-five  {$265.00)  until  the  full 
amount  of  Three  Thousand  and  Fifteen  ($3015.00) 
dollars  is  paid. 

5.  Upon  payment  in  full  of  the  said  sum  of  Three 
Thousand  and  fifteen  ($3015.00)  dollars  as  afore- 
said, the  Party  of  the  Second  Part  shall  become  the 
owner  of  one-half  interest  in  the  said  automobile. 
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6.  Out  of  each  monthly  payment  as  aforesaid  the 
party  of  the  First  Part  shall  pay  to  the  Party  of  the 
Second  part  ten  per  cent  of  such  monthly  payments. 

7.  The  said  automobile  shall  be  operated  so  as  to 
comply  with  all  the  requirements  of  the  law  and  all 
taxes,  fines  [14]  or  other  charges  shall  be  paid  by 
the  Party  of  the  Second  Part  and  none  of  these 
charges  shall  be  paid  by  the  Party  of  the  Second 
Part,  and  none  of  these  charges  shall  or  others  shall 
be  chargeable  against  the  party  of  the  First  Part. 

8.  The  said  automobile  shall  be  at  the  risk  of  the 
Party  of  the  Second  Part,  but  each  party  shall  be 
equally  liable  for  any  damages  in  law  arising 
through  collision  or  accident,  providing  the  same 
was  not  caused  through  the  negligence  of  the  party 
of  the  first  part  or  his  driver. 

9.  In  case  default  shall  be  made  in  the  payment 
of  the  said  promissory  notes,  or  either  of  them 
principal  or  interest,  as  and  when  the  same  shall 
become  due  and  payable  according  to  their  terms, 
and  conditions  the  vendor.  . .  .  shall  be  empowered 
to  take  possession  of  said  personal  property,  with 
or  without  process  of  law,  as  the  said  vendor.  . . . 
they  elect  and  this  contract  shall  be  forfeited  and 
determined  at  the  election  of  the  vendor ....  and  all 
sums  therefore  paid  by  the  vendee ....  shall  be  re- 
tained by  the  vendor  as  rent  for  the  use  of  said  per- 
sonal property  and  that  such  default  on  the  part  of 
the  vendee ....  shall  not  operate  to  extinguish  or 
diminish  any  liability  upon  the  said  notes  or  any  of 
them. 
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10.  Each  payment  hereinabove  mentioned  is  a 
conditional  precedent  to  the  sale  and  transfer  of  the 
above  described  property. 

IN  WITNESS  WHEREOF  the  parties  hereto 
have  hereunto  set  their  HANDS  and  Seals  this  15th 
day  of  June,  A.  D.  1920. 

A.  D.  E.  SWANSON. 
ANGELO   GULARAS. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  2,  1921.  F.  M.  Harshberger,  Clerk. 
S.  E.  Leitch,  Deputy.     [15] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,893, 

Respondent. 
ANGELO  GULARAS, 

Claimant. 
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Reply. 

Comes  now  the  above-named  libelant,  and  reply- 
ing to  the  answer  of  the  claimant  herein,  alleges  as 
follows : 

I. 
Replying  to  claimant's  further  answer,  libelant 
alleges  that  it  is  not  sufficient  information  upon 
which  to  form  a  belief  as  to  the  truth  of  the  allega- 
tions contained  in  paragraphs  I,  II,  III,  and  IV  of 
said  further  answer,  and,  therefore,  denies  the  same 
and  each  and  every  allegation  therein  contained. 

ROBERT  C.  SAUNDERS, 

United  States  Attorney, 
FRANCIS  C.  REAGAN, 
Assistant  United  States  Attorney, 
Attorneys  for  Libelant. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

'  F.  C.  Reagan,  being  first  duly  sworn,  on  his  oath 
deposes  and  says :  That  he  is  Assistant  United  States 
Attorney  for  the  Western  District  of  Washington, 
and  one  of  the  attorneys  for  the  libelant  herein; 
that  he  makes  this  verification  for  and  on  behalf  of 
said  libelant;  that  he  has  read  the  foregoing  reply, 
knows  the  contents  thereof  and  believes  the  same  to 
be  true. 

F.  C.  REAGAN. 
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Subscribed  and  sworn  to  before  me  this  6th  day  of 
May,  1921, 

[Seal]  F.  L.  CROSBY,  Jr., 

Clerk  U.  S.  District  Court.     [16] 
Receipt  of  copy  of  the  foregoing  reply  acknowl- 
edged this day  of  May,  1921. 

COLE  &  DOLBY, 
Attorneys  for  Claimant. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  7,  1922.  F.  M.  Harshberger,  Clerk. 
S.  E.  Leitch,  Deputy.     [17] 


United  States  District  Court,  Western  District  of 

Washington,  Northern  Division. 

November  Term,  1921. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libellant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number,  487,- 
067,  British  Columbia  License  Number  17,- 
893. 
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Amended  Answer  to  Libel  of  Information  for  For- 
feiture. 
To  the  Honorable  JEREMIAH  NETERER,  United 
States  District  Judge,  in  and  for  the  Western 
District  of  Washington,  Sitting  in  Admiralty 
in  the  Northern  Division. 

Comes  now  Angelo  Gularas,  the  owner  of  the  Mc- 
Laughlin Touring  Automobile  above  mentioned  and 
by  consent  of  the  Honorable  United  States  Attorney 
first  had,  files  the  following  amended  answer,  and 
answers  the  libel  of  information  for  forfeiture 
herein  as  follows: 

I. 

Said  Angelo  Gularas  avers,  alleges,  and  shows  to 
this  Honorable  Court  that  he  was  at  the  time  of  the 
seizure  of  said  automobile  the  owner  of  an  equity 
in  said  automobile,  and  that  since  the  seizure  of  the 
same,  as  in  said  libel  set  forth,  he  has  become  the 
absolute  owner  thereof,  and  that  he  deraigns  his 
title  thereto  as  follows: 

That  on  July  17,  1920,  at  Vancouver,  B.  C,  he 
entered  into  a  contract  in  writing  with  one  Alfred 
Swanson  for  the  purchase  of  said  automobile,  agree- 
ing to  pay  therefor  the  sum  of  twenty-eight  hundred 
($2800.00)  dollars,  in  installments  upon  certain 
dates,  all  of  which  was  more  fully  set  out  in  said 
contract,  a  copy  of  which  is  hereto  attached,  marked 
Exhibit  "A"  and  made  a  part  and  portion  of  this 
answer  by  reference,  the  same  as  though  set  out  in 
Jiaec  verba  and  immediately  following.     [18] 
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II. 

Answering  paragraph  I  thereof,  this  answering 
defendant  denies  that  said  McLaughlin  Touring 
Automobile  in  said  libel  mentioned  is  merchandise, 
and  admits  the  remaining  portion  of  said  para- 
graph. 

III. 

Answering  paragraph  II  thereof,  this  answering 
defendant  denies  that  the  automobile  therein  men- 
tioned was  or  is  merchandise,  and  as  to  the  remain- 
ing allegations  therein  set  forth,  has  not  knowledge 
or  information  thereof  sufficient  to  form  a  belief, 
and  therefore  denies  each  and  every  other  allegation 
therein  contained,  save  and  except  such  as  are  here- 
inafter admitted,  or  affirmatively  alleged. 

IV. 

Answering  paragraph  III  thereof,  this  answering 
defendant  denies  that  the  automobile  therein  re- 
ferred to,  together  with  its  equipment,  accessories, 
apparel,  and  furniture,  was  or  is  merchandise,  and 
as  to  the  remaining  allegations  therein  set  forth, 
has  not  knowledge  or  information  thereof  sufficient 
to  form  a  belief,  and  therefore  denies  each  and 
every  other  allegation  therein  contained,  save  and 
except  such  as  are  hereinafter  admitted,  or  affirma- 
tively alleged. 

Y. 

Answering  paragraph  IV  thereof,  this  answering 
defendant  denies  that  the  automobile  therein  re- 
ferred to,  together  with  its  equipment,  accessories, 
apparel,  and  furniture  was  or  is  merchandise,  and 
as  to  the  remaining  allegations  therein  set  forth, 


24:  The  United  States  of  America 

has  not  knowledge  sufficient  or  information  thereof 
sufficient  to  form  a  belief,  and  therefore  denies  each 
and  every  other  allegation  therein  contained,  save 
and  except  such  as  are  hereinafter  admitted  or 
affirmatively  alleged. 

VI. 

Answering  paragraph  V  thereof,  this  answering 
defendant  denies  that  the  automobile  therein  re- 
ferred to,  together  [19]  with  its  equipment,  ac- 
cessories, apparel,  and  furniture  was  or  is  merchan- 
dise, and  as  to  the  remaining  allegations  therein 
set  forth,  has  not  knowledge  or  information  thereof 
sufficient  to  form  a  belief,  and  therefore  denies  each 
and  every  other  allegation  therein  contained,  save 
and  except  such  as  are  hereinafter  admitted  or 
affirmatively  alleged. 

VII. 

Answering  paragraph  VI  thereof,  this  answering 
defendant  has  not  knowledge  or  information  thereof 
sufficient  to  form  a  belief,  and  therefore  denies  each 
and  every  other  allegation  therein  contained. 

FURTHER  ANSWERING  SAID  LIBEL,  this 
answering  defendant  states : 

I. 

That  on  July  17,  1920,  he  entered  into  a  contract 
with  one  Harry  Sherman,  to  purchase  from  this 
answering  defendant  said  automobile,  which  said 
contract  was  in  writing  and  the  terms  of  payment 
and  conditions  of  said  contract  being  fully  set  forth 
therein,  a  copy  of  which  said  contract  of  sale  is 
hereto  attached,  marked  Exhibit  "B,"  and  made 
a  part  and  portion  of  this  amended  answer  by  ref- 
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erence,  the  same  as  tliough  set  out  in  haec  verba, 
and  immediately  following,  and  that  said  Sherman 
immediately  took  possession  of  said  automobile 
under  and  pursuant  to  the  terms  and  conditions  set 
forth  in  said  Exhibit  "B,"  that  he  would  keep  and 
continuously  use  the  said  automobile  as  a  taxicab 
and  for  that  purpose  only,  and  that  it  was  under- 
stood and  agreed  that  said  automobile  should  be  used 
as  a  taxicab  in  Vancouver,  B.  C,  only. 

II. 
Defendant  alleges  and  states  upon  information  and 
belief  that  instead  of  said  Sherman  using  or  caus- 
ing to  be  used  said  automobile  for  taxicab  purposes 
only  in  and  about  the  city  of  Vancouver,  B.  C,  that 
the  same  was  used  at  the  time  of  the  [2,0]  seizure, 
as  set  forth  in  the  libel  herein,  for  transporting 
whiskey  or  liquor  from  British  Columbia  into  the 
United  States,  and  that  at  the  time  said  automobile 
was  so  seized,  that  it  was  seized  by  the  sheriff  or 
authorities  of  Whatcom  County,  Washington,  after 
said  automobile  had  crossed  the  international 
boundary  line  from  British  Columbia,  into  the 
United  States,  and  that  when  said  car  was  so  seized, 
as  aforesaid,  it  had  therein,  and  there  was  being 
transported  from  British  Columbia  into  the  United 
States  thirteen  gunny  sacks  filled  with  bottles  of 
Canadian  whiskey,  and  that  after  the  seizure  of  said 
car,  and  said  whiskey,  by  the  authorities  of  What- 
com County,  Washington,  said  car  and  said  whiskey 
w^as  turned  over  to  the  customs  officials  of  the  United 
States,  and  said  car  is  now  in  the  possession  of  said 
customs   officials  at  the   O.   K.   Garage  in   Sumas, 
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Washington,  and  that  as  to  the  disposition  of  the 
said  whiskey,  this  answering  defendant  knows  not. 

III. 

That  said  car  was  so  taken  and  used  as  herein  set 
forth  without  the  knowledge,  acquiesence,  or  con- 
sent of  this  answering  defendant,  and  that  he  was, 
and  is,  an  innocent  party  thereto;  that  he  knew 
absolutely  nothing  about  the  same  in  any  way  and 
honestly  believed  that  said  car  was  being  used  in 
and  about  Vancouver,  B.  C,  for  taxicab  purposes 
only,  until  he  learned  that  it  had  been  seized  as 
herein  set  forth. 

IV. 

Defendant  further  states  and  alleges  upon  infor- 
mation and  belief,  that  neither  said  car,  its  equip- 
ment, accessories,  apparel  or  appurtenances  or  said 
whiskey  were  at  the  time  set  forth  in  said  libel,  or 
ever,  or  at  all,  have  been,  or  now  are  merchandise. 

V. 

Claimant  further  states  upon  information  and  be- 
lief, that  if  said  automobile  was  driven  from  Van- 
couver, B.  C,  into  the  State  of  Washington,  as  al- 
leged in  the  libel  herein,  or  at  [21]  all,  that  it 
was  driven  into  said  state  for  temporary  purposes 
only,  and  with  the  purpose  and  intent  of  returning 
said  automobile  to  Vancouver,  B.  C. 

VI. 

That  if  said  car  was  so  driven  from  Vancouver, 
B.  C,  into  the  State  of  Washington,  without  enter- 
ing the  same  or  informing  the  customs  officials 
thereof,  it  was  done  without  the  knowledge,  acqui- 
escence, or  consent  of  claimant,  and  that  said  auto- 
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mobile  was  so  driven  into  the  State  of  Washington 
from  British  Columbia,  if  at  all,  only  as  an  instru- 
ment of  conveyance,  and  in  the  prosecution  of  a  tem- 
porary journey  or  visit. 

VII. 

Claimant  further  states  that  said  automobile,  at 
the  time  of  its  seizure  by  the  said  United  States,  did 
belong  to  claimant,  who  is  the  owner  thereof,  and 
who  is  entitled  to  the  immediate  restitution  thereof, 
and  therefore  prays  for  the  restitution  thereof,  as 
hereinafter  set  forth. 

AND  FURTHER  ANSWERING  SAID  LIBEL, 
this  answering  defendant  or  claimant  states : 

I. 

He  is  informed  and  believes,  therefore  alleges 
the  fact  to  be,  that  at  the  time  the  said  automobile 
was  seized  by  the  United  States  Government,  it  was 
being  used  to  carry  intoxicating  liquor  from  British 
Columbia  into  the  State  of  Washington  and  for  no 
other  purpose,  and  it  was  being  so  used,  as  herein 
set  forth,  without  the  knowledge,  acquiesence,  or 
consent  in  any  manner  of  this  claimant. 

WHEREFORE,  this  answering  defendant  prays 
that  this  answer  be  considered  as  herein  intended, 
as  the  answer  of  this  answering  defendant,  and  for 
said  automobile,  its  equipment,  accessories,  apparel, 
and  appurtenances,  and  that  having  made,  as  this 
answering  defendant  believes  true  and  correct  an- 
swers thereto,  he  prays  that  said  libel  be  dismissed; 
that  said  [22]  McLaughlin  Touring  Automobile, 
its  equipment,  accessories,  apparel  and  appurtenan- 
ces be  discharged  and  turned  over  and  delivered  to 
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this  answering  defendant,  and  that  said  car  be  not 
forfeited,  and  that  this  answering  defendant  have 
such  other  and  further  relief  and  orders  as  to  the 
Court  are  just  and  equitable,  meet  and  proper  in  the 
premises. 

ANGELO  GULARAS, 

Claimant. 
By  COLE  and  DOLBY, 

His  Attorneys. 
336  New  York  Block, 

Seattle,  King  County, 
Washington. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division. 

Geo,  B.  Cole,  being  first  duly  sworn,  on  oath  de- 
poses and  says :  That  he  is  one  of  the  attorneys  for 
defendant  above  named ;  and  makes  this  verification 
for  and  on  behalf  of  the  defendant  herein,  for  the 
reason  that  said  defendant  is  not  now  within  the 
Western  District  of  Washington,  nor  the  United 
States  of  America,  but  is  as  deponent  is  informed 
and  believes,  in  Vancouver,  B.  C,  and  that  he  has 
read  the  foregoing  answer  to  said  Libel,  knows  the 
contents  thereof  and  believes  the  same  to  be  true. 

GEO.  B.  COLE. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  October,  1921. 

[Seal]  JAMES  A.  DOUGAN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [23] 
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Exhibit  "A." 

CONDITIONAL  BILL  OF  SALE. 
THESE  PRESENTS  WITNESS: 

That  Alfred  Swanson  of  458  Hastings  St,.  Van- 
couver, British  Columbia,  hereinafter  called  the 
Vendor,  has  delivered  to  Angelo  Gularas  residing 
at  1215  Granville  Street,  in  Vancouver,  British 
Columbia,  hereinafter  called  the  Vendee,  the  per- 
sonal propert}^  hereinafter  described,  under  a  con- 
tract of  conditional  sale.  The  terms  and  conditions 
of  which  contract  of  conditional  sale  are  as  follows, 
to  wit: 

1.  Said  property  is  now^  and  shall  remain  the 
absolute  property  of  the  vendor  until  after  the  full 
and  complete  payment  of  the  purchase  price  there- 
fore, which  purchase  price  is  the  sum  of  $2800.00. 

2.  That  the  vendee  has  this  day  paid  to  the  ven- 
dor, on  account  of  said  purchase  price,  the  sum  of 
$1200.00,  the  receipt  of  which  is  hereby  acknowl- 
edged. 

3.  That  the  balance  of  said  purchase  price,  to 
wit,  $160.00  is  evidenced  by  the  following  described 
promissory  notes,  to  wit: 


Number  Maker  Date 

1      Angelo  Gularas      June  15, 1920 

2 

3 

A.  G.  4 

5 

6 
7 


9 
10 


Due 
July  18, 1920 

Aug.  18,  1920 

Sept.  18,  1920 

Oct.  18,1920 

Nov.  18, 1920 

Dec.  18,1920 

Jan.  18,1921 

Feb.  18,1921 

Mar.  18,  1921 

Apr.  18,  1921 


Amount 

$160       $15  ins 

$160 

$160 

$160 

$160 

$160 

$160 

$160 

$160 

$160 
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4.  That  on  full  payment  of  said  promissory  notes, 
principal  and  interest,  according  to  their  terms,  the 
title  of  said  property  shall  vest  in  said  vendee. 

5.  The  said  property  and  every  part  thereof  at  all 
times  while  out  of  the  possession  of  said  vendor, 
shall  be  at  the  risk  of  said  vendee,  and  all  loss  or 
damage  of  said  [24]  property  or  any  part  thereof 
shall  be  borne  by  said  vendee  and  no  such  loss  or 
damage  shall  operate  to  extinguish  or  diminish  any 
liability  upon  said  notes  or  any  of  them;  and 
said  vendee  further  agrees  to  keep  the  said  prop- 
erty insured  in  a  sufficient  amount  in  favor  of  said 
vendor  to  cover  interest  at  all  times  before  the 
vesting  of  said  title  in  said  vendee,  by  the  making 
of  said  payments  as  aforesaid. 

6.  Said  vendee  shall  at  all  times  while  the  said 
property  is  in  the  possession  of  said  vendee  have  the 
right  to  use  the  same  for  all  uses  and  purposes  for 
which  said  property  is  designed. 

7.  Possession  of  said  property  was  taken  by  said 
vendee  on  the  15th  day  of  June,  1920. 

8.  Said  property  is  described  as  follows,  to  wit : 

One  (1)  seven  (7)  passenger  McLaughlin 
Automobile,  Model  ''H"  49,  1919,  Engine  num- 
ber 487,067,  Serial  number  88,020,  License  num- 
ber 17,893,  together  with  all  equipment. 

9.  In  case  default  shall  be  made  in  the  payment  of 
said  promissory  notes,  or  either  of  them,  principal 
or  interest,  as  and  when  the  same  shall  become  due 
and  payable  according  to  their  terms  and  conditions, 
the  vendor  shall  be  empowered  to  take  possession 
of  the  said  personal  property,  with  or  without  pro- 
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cess  of  law,  as  the  said  vendor  may  elect,  and  this 
contract  shall  be  forfeited  and  determined  at  the 
election  of  the  vendor,  and  all  smns  therefor  paid 
by  the  vendee  shall  be  retained  by  the  vendor,  as 
rent  for  the  use  of  said  personal  property,  and  that 
such  default  on  the  part  of  the  vendee  shall  not 
operate  to  extinguish  or  diminish  any  liability  upon 
the  said  notes  or  any  of  them. 

10.  Each  payment  hereinabove  mentioned  is  a 
condition  precedent  to  the  sale  and  transfer  of  the 
above  described  property. 

IN  WITNESS  WHEREOF,  that  parties  hereto 
have  hereunto  set  their  hands  and  seals  this 
15th  day  of  June,  A.  D.  1920. 

A.  D.  E.  SW ANSON.        (Seal) 
ANGELO    GULARAS.     (Seal) 
J.  D.  McPHEE.     [25] 

Exhibit  ''B." 
THIS  AGREEMENT  made  and  entered  into  this 
17th  day  of  July,  A.  D.  1920. 

BETWEEN: 
ANGELO   GULARAS,   residing   at  1215   Gran- 
ville  Street    in    the    City  of    Vancouver,   in    the 
Province  of  British  Columbia, 

Hereinafter  called  the  party  of  the  First  Part, 
AND: 
HARRY  SHERMAN,  residing  at  the  Balmoral 
Hotel,  in   the   City  and  Province   aforesaid. 

Hereinafter   called   the   Party   of   the    Second 
Part. 
WHEREAS,  the  party  of  the  first  part  is  in  pos- 


32  The  United  States  of  America 

session,  under  a  certain  Purchase  Agreement,  of  an 
automobile,  known  and  described  as  One  (1)  Seven 
(7)  Passenger  Automobile,  Model  "H"  49,  1919,  En- 
gine Number  487,067,  Serial  Number  88,020,  License 
Number  17,  893. 

AND  WHEREAS,  the  party  of  the  first  has 
agreed  with  the  party  of  the  second  part  to  place 
with  the  party  of  the  second  part  the  said  automo- 
bile for  the  purpose  of  operating  the  same  as  a  taxi- 
cab,  and  the  parties  being  agreeable  subject  to  the 
terms,  covenants  and  conditions  hereinafter  set 
forth. 

THIS  AGREEMENT  THEREFORE  WIT- 
NESSETH that  the  parties  mutually  agree  as  fol- 
lows: 

1.  The  party  of  the  second  part  will  operate  the 
said  automobile  as  a  taxicab,  and  shall  supply  a 
driver  for  same. 

2.  All  expenses  of  and  incidental  to  the  operation 
upkeep  and  repair  of  the  said  automobile  shall  be 
paid  by  the  party  of  the  second  part. 

3.  The  said  automobile  shall  be  kept  in  continuous 
use  as  a  taxicab,  and  for  that  purpose  only. 

4.  The  party  of  the  second  part  shall  pay  to  the 
party  of  the  first  part,  the  sum  of  Two  Hundred  and 
Seventy-five  [26]  ($275.00)  dollars  on  the  17th 
day  of  August,  1920,  and  the  sum  of  Two  Hundred 
and  seventy-five  ($275.00)  dollars  on  the  17th  days 
of  each  and  every  month  thereafter,  with  a  final 
payment  of  two  hundred  and  sixty-five  dollars 
($265.00),  until  the  full  amount  of  Three  Thousand 
and  fifteen  ($3015.00)  Dollars  is  paid. 
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5.  Upon  payment  in  full  of  the  said  sum  of  Three 
thousand  and  fifteen  ($3015.00)  Dollars  as  aforesaid, 
the  party  of  the  second  part  shall  become  the  owner 
of  a  one-half  interest  in  the  said  automobile. 

6.  Out  of  each  monthly  payment  as  aforesaid  the 
party  of  the  first  part  shall  pay  to  the  party  of  the 
second  part  ten  per  cent  (lO^o)  of  such  monthly 
payments. 

7.  The  said  automobile  shall  be  operated  so  as  to 
comply  with  all  the  requirements  of  the  law,  and  all 
taxes,  fines  or  other  charges  shall  be  paid  by  the 
party  of  the  second  part,  and  none  of  these  charges 
shall  or  others  shall  be  chargeable  against  the  party 
of  the  first  part. 

8.  The  said  automobile  shall  be  at  the  risk  of  the 
party  of  the  second  part,  but  each  party  shall  be 
equally  liable  for  any  damages  in  law  arising  through 
collision  or  accident,  providing  the  same  was  not 
caused  through  the  negligence  of  the  party  of  the 
second  part,  or  his  driver. 

9.  In  the  event  of  the  party  of  the  second  part 
making  default  in  any  of  the  payments  herein  re- 
served or  failing  to  perform  any  of  the  terms,  cove- 
nants, and  conditions  of  this  agreement,  then  in  any 
such  event,  the  party  of  the  first  part  shall  have  the 
right  Avithout  process  of  law,  to  retake  possession  of 
said  automobile,  and  that  such  default  on  the  part  of 
the  party  of  the  second  part  shall  not  operate  to  ex- 
tinguish or  diminish  his  liability  hereunder,  and  all 
payments  made  shall  be  forfeited  to  the  party  of  the 
first  part  as  rent,  or  as  liquidated  damages.     [27] 
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10.  Each  payment  hereinabove  mentioned  is  a  con- 
dition precedent  to  the  sale  and  transfer  of  the 
one-half  interest  in  the  said  automobile. 

IN  WITNESS  WHEREOF,  the  parties  hereto 
have  hereunto  set  their  hands  and  seals  this  17th  day 
of  July.  1920, 

Signed,  sealed  and  delivered  in  the  presence  of 
ANGELO   GULARAS.     (Seal) 
HARRY  SHERMAN.     (Seal) 
Received  a  copy  of  the  within  amended  libel  this 
31st  day  of  October,  1921. 

THOS.  P.  REVELLE, 

Attorney  for  Libelant. 
By  E.  D.  BUTTON. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Oct.  31,  1921.  F.  M.  Harshberger.  S. 
E.  Leitch.     [28] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 
vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 
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Demurrer. 

Comes  now  the  above-named  libelant,  by  Thomas 
P.  Revelle,  United  States  Attorney  for  the  Western 
District  of  Washington,  and  John  A.  Frater,  As- 
sistant United  States  Attorney  for  said  district,  and 
demurs  to  the  further  answers  of  Angelo  Gularas,  for 
the  reason  that  said  further  answers  do  not  consti- 
tute a  defense  to  this  action. 

THOMAS    P.    REVELLE, 

United  States  Attorney. 
JOHN  A.  FRATER, 
Assistant  United  States  Attorney. 
Received  copy  of  foregoing  demurrer  this  Novem- 
ber 29,  1921. 

COLE  &  DOLBY. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Nov.  30,  1921.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [29] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile. 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 
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Findings  of  Fact  and  Conclusions  of  Law. 

This  cause  heretofore  coming  on  regularly  for 
trial  in  open  court,  libelant  appearing  by  John  A. 
Frater,  Assistant  United  States  Attorney,  and 
claimant,  Angelo  Gularas,  appearing  by  J.  D.  Mc- 
Phee  and  Geo.  B,  Cole,  of  Cole  &  Dolby,  and  said 
cause  having  been  tried  and  submitted  to  the  Court 
for  its  decision,  and  the  Court  being  advised  in  the 
premises,  makes  the  following 

FINDS  OF  FACT. 
I. 

The  McLaughlin  touring  automobile  above  men- 
tioned and  referred  to  in  this  cause  of  action  was  on 
and  prior  to  June  15th,  1920,  owned  by  one  Alfred 
Swanson,  and  that  on  said  June  15th,  1920,  said 
Swanson  sold  this  automobile  under  conditional 
sale  contract  to  Angelo  Gularas,  claimant  herein, 
and  that  subsequently  said  Angelo  Gularas  made 
all  of  said  deferred  payments,  and  now  is  the  owner 
of  said  automobile;  thereafter  and  on  July  17th, 
1920,  said  Angelo  Gularas  entered  into  a  contract 
in  writing  with  one  Harry  Sherman,  whereby  said 
Sherman  agreed  to  run  and  operate  or  cause  to 
be  run  and  operated  said  automobile  as  a  taxicab, 
and  for  that  purpose  only,  in  Vancouver,  British 
Columbia,  and  that  said  Alfred  Sw^anson,  said  An- 
gelo Gularas,  [30]  Claimant  herein,  and  said 
Harry  Sherman,  are  each  and  all  Canadian  sub- 
jects and  residents  of  Vancouver,  British  Colum- 
bia. 

II. 

That  said  Harry  Sherman  delivered  said  automo- 
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bile  to  one  Jim  Roberts,  alias  Rogers,  to  drive  as  a 
taxicab  in  the  city  of  Vancouver,  B.  C,  and  that 
said  Roberts  instead  of  continuing  to  so  drive  said 
automobile  as  a  taxicab  and  for  taxicab  purposes 
only,  placed  or  caused  to  be  placed  in  said  automo- 
bile on  or  about  October  1st,  1920,  thirteen  (13) 
gunny  sacks  filled  with  bottles  of  Canadian  whiskey, 
and  said  automobile  with  said  whiskey  was  driven 
into  the  State  of  Washington  from  British  Colum- 
bia on  or  about  said  October  1,  1920,  and  said  Rob- 
erts did  not  report  the  arrival  of  said  automobile 
into  the  United  States,  or  make  any  entry  of  such 
arrival  with  the  customs  officials  of  said  Customs 
Collection  District,  or  with  any  customs  officers 
whatsoever,  nor  did  he  pay  any  customs  or  duty 
upon  said  automobile,  and  on  or  about  October  1, 
1920,  was  arrested  by  the  Sheriff  of  Whatcom 
County,  Washington,  and  said  automobile  and  whis- 
key seized  by  said  sheriff,  and  that  said  automobile 
was  thereafter  and  on  November  6,  1920,  by  said 
sheriff,  turned  over  to  and  seized  by  the  customs 
officials  in  the  customs  collection  district  of  Wash- 
ington, and  held  by  them  on  a  claim  that  the  same 
was  not  entered  or  declared  when  it  came  into  the 
State  of  Washington,  and  the  United  States  of 
America. 

III. 
That  at  the  time  said  automobile  was  seized  as 
aforesaid,  it  was  being  used  to  carry  prohibited  in- 
toxicating liquor  from  British  Columbia  into  the 
State  of  Washington,  and  for  no  other  purpose,  and 
said  automobile  was  so  driven  into   the   State   of 
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Washington  from  British  Columbia  only  as  an  in- 
strument of  conveyance  [31]  for  temporary  pur- 
poses, and  only  in  the  prosecution  of  a  temporary 
journey  or  visit,  and  with  the  purpose  and  intent 
of  returning  said  automobile  to  Vancouver,  British 
Columbia,  all  of  which  was  done  without  the  knowl- 
edge, acquiescence  or  consent  in  any  manner  of 
claimant,  who  is  an  innocent  party,  and  in  no  way 
connected  with  either  said  automobile  coming  within 
the  United  States  or  its  transportation  of  liquor, 
and  that  said  claimant  knew  absolutely  nothing 
about  the  same  in  any  way,  and  honestly  believed 
that  said  automobile  was  then  and  there  being  used 
in  and  about  Vancouver,  British  Columbia,  for  taxi- 
cab  purposes  only,  until  he  learned  that  it  had  been 
seized  by  the  Deputy  Collector  of  Customs,  of  the 
United  States. 

IV. 

That  said  automobile,  together  with  its  equipment, 
accessories,  apparel  and  furniture  is  not,  and 
at  the  time  of  its  entry  into  the  United  States  of 
America,  as  well  as  at  the  time  of  its  seizure  as 
aforesaid,  was  not  merchandise,  and  that  said  auto- 
mobile was  wrongfully  seized  by  the  United  States 
Government  officials,  and  that  forfeiture  of  the  same 
should  not  be  had. 

To  all  of  which  libellant  excepts  and  an  excep- 
tion is  allowed. 

Done  in  open  court  and  dated  at  Seattle,  Wash- 
ington, this  24th  day  of  January,  1922. 

EDWARD  E.  CUSHMAN, 

Judge. 
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From  the  foregoing  FINDINGS  OF  FACT  the 
Court  concludes  as  follows: 

CONCLUSIONS  OF  LAW. 
I. 

That  the  automobile  referred  to  herein  is  not  sub- 
ject [32]  to  forfeiture  under  Section  3082  Re- 
vised Statutes  of  the  United  States,  or  at  all;  that 
claimant,  Angelo  Gularas,  is  an  innocent  owner  of 
said  automobile,  and  not  connected  in  any  way  with 
the  bringing  of  said  automobile  into  the  United 
States,  which  said  car  was  brought  into  the  United 
States  without  the  knowledge,  acquiescence  or  con- 
sent of  said  claimant,  Angelo  Gularas,  and  that  at 
the  time  said  automobile  crossed  the  International 
Boundary  line  from  British  Columbia,  Canada,  into 
the  United  States  of  America,  and  into  the  State  of 
Washington,  said  Angelo  Gularas,  claimant  herein, 
honestly  believed  that  said  automobile  was  being 
run  and  operated  as  a  taxicab  and  for  that  purpose 
only  in  the  city  of  Vancouver,  British  Columbia, 
and  that  the  said  Angelo  Gularas  was  innocent  of 
any  wrong  or  wrongdoing  in  the  premises. 

II. 

That  as  said  automobile  was  engaged  in  the  im- 
portation of  prohibited  alcoholic  liquor  at  the  time 
of  its  seizure  in  the  United  States,  it  was  not  en- 
gaged in  the  importing  of  any  merchandise,  and  was 
and  is  not  subject  to  forfeiture  under  the  customs 
law  of  the  United  States. 

III. 

That   said  automobile,   together  with  its   equip- 
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ment,  accessories,  apparel,  and  furniture  is  not,  and 
at  the  time  of  its  entry  into  the  United  States  of 
America,  as  well  as  at  the  time  of  its  seizure  as 
aforesaid,  was  not,  merchandise,  and  that  said  auto- 
mobile was  wrongfully  seized  by  the  United  States 
Government  officials  and  that  forfeiture  of  the  same 
should  not  be  had,  and  that  said  automobile  should 
be  delivered  to  claimant,  Angelo  Gularas,  free  of 
costs  and  charges. 

To  all  of  which  libellant  excepts  and  exception  is 
allowed. 

Done  in  open  court  this  January  24,  1922, 

EDWARD  E.  CUSHMAN, 
Judge.     [33] 

[Endorsed]  :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Jan.  24,  1922.  F.  M.  Harshberger, 
Clerk.     S.  E.  Leitch,  Deputy.     [34] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 
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Order  ajid  Decree. 

THIS  cause  heretofore  coming  on  regularly  for 
trial,  Honorable  John  A.  Frater,  Assistant  United 
States  Attorney,  appearing  for  and  on  behalf  of 
libelant,  and  J.  D.  McPhee  and  Geo.  B.  Cole,  of 
Cole  &  Dolby  appearing  for  and  on  behalf  of  claim- 
ant, Angelo  Gularas,  and  the  Court  having  hereto- 
fore made  its  FINDINGS  OF  FACT  and  CON- 
CLUSIONS OF  LAW,  and  being  fully  advised  in 
the  premises, — 

IT  IS  ORDERED,  ADJUDGED  and  DECREED 
that  the  information  of  libel  for  forfeiture  herein  be, 
and  the  same  hereby  is  dismissed  with  prejudice,  and 
that  said  automobile  be  forthwith  restored  and  de- 
livered by  the  United  States  Marshal  and  customs 
officials  to  Angelo  Gularas,  claimant  herein,  or  his 
representatives  or  attorneys,  free  and  clear  from 
any  claims  of  any  nature  for  storage  or  otherwise, 
or  for  costs  of  said  marshal  or  customs  officials. 

To  all  of  which  libelant  excepts  and  an  exception 
is  allowed. 

Done  in  open  court  this  January  24,  1922. 

EDWARD  E.  CUSHMAN, 

Judge. 

[Endorsed]  :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Jan.  24,  1922.  F.  M.  Harshberger, 
Clerk.     S.  E.  Leitch,  Deputy.     [35] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  No.  17,893. 

Order  Fixing  Bond  and  Release  of  Automobile. 

The  above  matter  coming  on  regularly  to  be  heard 
in  open  court  on  January  27th,  1922,  Honorable 
John  A.  Frater,  Assistant  United  States  Attorney 
appearing  on  behalf  of  United  States,  Geo.  B.  Cole, 
of  Cole  &  Dolby,  appearing  on  behalf  of  Claimant, 
Angelo  Gularas,  on  the  application  of  claimant  that 
the  Court  fix  the  bond  upon  the  giving  of  which 
said  automobile  is  to  be  released,  and  the  Court 
after  argument  of  counsel  and  being  fully  advised 
in  the  premises, — 

ORDERS,  that  said  McLaughlin  Touring  Auto- 
mobile, Serial  No.  514,874,  Engine  No.  487,  067,  Brit- 
ish Columbia  License  No.  17,893  (for  1921),  be 
released  unto  said  Angelo  Gularas  upon  said  Gularas 
executing  a  bond  to  be  approved  by  this  Court,  in 
the  sum  of  $500.00,  payable  to  the  United  States  of 
America,  libellant  herein. 
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Done  in  open  court  this  31st  day  of  January, 
1922. 

EDWARD  E.  CUSHMAN, 

Judge. 
O.  K.  as  to  form. 

JOHN  A.  FRATER, 
Asst.  U.  S.  Atty. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Jan.  31,  1922.  F.  M.  Harshberger,  Clerk. 
S.  E.  Leitch,  Deputy.     [36] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile. 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 

Notice  of  Appeal. 
To  COLE  &  DOLBY  and  J.  D.  McPHEE,  Proctors 
for  Claimant  Angelo  Gularas,  and  to  F.  M. 
HARSHBERGER,  Esquire,  Clerk  of  the 
United  States  District  Court  for  the  Western 
District  of  Washington: 
PLEASE  TAKE  NOTICE  that  the  libelant  above 
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named,  United  States  of  America,  hereby  appeals 
from  the  final  decree  and  order  made  and  entered 
herein  on  the  24th  day  of  January,  1922,  dismissing 
with  prejudice  said  libel,  and  ordering  the  return  of 
the  automobile  claimed  to  claimant  Angelo  Gularas, 
to  the  next  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  to  be  holden  in  and  for  said  cir- 
cuit at  the  city  of  San  Francisco,  California. 
Dated  this  23d  day  of  February,  1922. 

THOMAS    P.    REVELLE, 
Assistant  United  States  Attorney. 
JOHN  A.  FRATER, 

United  States  Attorney. 
Service  accepted  this  23d  day  of  February,  1922. 

J.  D.  McPHEE  and 
COLE  &  DOLBY, 
Proctors  for  Claimant  Angelo  Gularas. 
[Endorsed]  :     Filed  in  the  U.  S.  District  Court, 
Western  District  of  Washington,  Northern  Division. 
Feb.  23,  1922,.     F.  M.  Harshberger,  Clerk.     S.   E. 
Leitch.     [37] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 
vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number,  487,- 
067,  British  Columbia  License  Number  17,- 
893. 


vs.  Angelo  Gularas.  45 

Petition  for  Appeal. 
To  the  Honorable  EDWARD  E.  CUSHMAN,  Dis- 
trict Judge : 
The  above-named  libelant,  United  States  of 
America,  feeling  itself  aggrieved  by  the  decree  ren- 
dered and  entered  in  the  above-entitled  cause  on  the 
24th  day  of  January,  1922,  wherein  and  whereby  the 
libel  of  libelant  was  dismissed  and  whereby  the 
automobile  claimed  was  ordered  returned  to  the 
claimant,  Angelo  Gularas,  does  hereby  appeal  from 
said  decree  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  with  the  object  of 
obtaining  a  reversal  of  the  same,  for  the  reasons 
and  upon  the  grounds  specified  in  the  assignment  of 
errors  which  is  filed  herewith.  The  libelant  prays 
that  this  appeal  may  be  allowed,  that  citation  be 
issued  as  provided  by  law,  and  that  a  transcript  of 
the  record  and  proceedings  upon  which  said  decree 
was  based,  duly  authenticated,  be  sent  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit within  the  time  and  in  the  manner  agreeable 
to  the  subsisting  rules  promulgated  by  said  court. 
Dated  this  23d  day  of  February,  1922. 

THOMAS    P.    REVELLE, 
United  States  Attorney. 

JOHN  A.  FRATER, 
'.  Assistant  United  States  Attorney. 
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Received  a  copy  of  the  above  petition  for  appeal 
this  23(i  day  of  February,  1922. 

J.  D.  McPHEE  and 
COLE  &  DOLBY, 
Proctors  for  Claimant  and  Appellee,  Angelo  Gu- 
laras.     [38] 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Feb.  23,  1922.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [39] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487- 
067,  British  Columbia  License  Number  17,- 
893. 

Assignment  of  Errors  on  Appeal  of  the  United 

States. 

Comes  now  the  United  States  of  America,  having 
prayed  for  an  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
decree  in  the  above-entitled  United  States  District 
Court  for  the  Western  District  of  Washington,  made 
and   entered   on   the   24th   day   of   January,    1922, 
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wherein  and  whereby  the  amended  answer  and  claim 
of  claimant  Angelo  Gularas  to  the  libel  of  informa- 
tion in  said  cause  was  sustained,  and  the  said  libel 
of  information  dismissed,  makes  and  files  the  fol- 
lowing assignment  of  errors,  upon  which  it  will  rely 
upon  its  prosecution  of  the  appeal  herein,  and  does 
hereby  assign  that  the  above-entitled  United  States 
District  Court  erred  in  the  following  particulars: 

I. 

That  the  United  States  District  Court  for  the 
Western  District  of  Washington  erred  in  making 
and  entering  said  decree  made  and  entered  on  the 
24th  day  of  January,  1922. 

11. 

That  said  District  Court  erred  in  overruling  the 
allowing  the  answer  and  claim  of  claimant  Angelo 
Gularas  to  the  libel  of  information  in  said  cause 
and  in  dismissing  said  libel  of  informaton.     [40] 

III. 

That  said  District  Court  erred  in  overruling  the 
demurrer  of  the  libelant  to  the  further  answers  of 
the  claimant,  Angelo  Gularas. 

IV. 

That  the  said  District  Court  erred  in  holding  and 
deciding  in  substance  and  effect  that  the  libelant 
or  any  of  its  officers  had  no  right  to  the  possession 
of  said  automobile  referred  to  in  said  libel  of  infor- 
mation and  claimed  by  said  Angelo  Gularas,  or  any 
right  to  detain  or  forfeit  the  same. 

V. 

That  said  District  Court  erred  in  failing  and  re- 
fusing to  make  and  enter  a  decree  forfeiting  the 
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said  automobile  described  in  said  libel  of  informa- 
tion. 

VI. 
That  said  District  Court  erred  in  making  and  en- 
tering its  order  and  decree  for  the  return  and  de- 
livery of  said  auotmobile  to  said  claimant,  Angelo 
Gularas. 

WHEEEFORE,  the  appellant,  United  States  of 
America,  prays  that  said  decree  be  reversed  and 
that  said  District  Court  for  the  Western  District 
of  Washington  be  directed  to  reverse  and  set  aside 
said  decree  and  to  enter  a  decree  forfeiting  said 
automobile  to  the  United  States. 

Dated  this  23d  day  of  February,  1922. 

THOMAS  P.  REVELLE, 

United  States  Attornej^ 
JOHN  A.  FRATER, 
Assistant  United  States  Attorney. 
Received  a  copy  of  the  above  assignment  of  errors 
on  this  23d  day  of  February,  1922. 

J.  D.  McPHEE  and 
COLE  &  DOLBY, 
Attorneys  for  Claimant  and  Appellee,  Angelo  Gu- 
laras.    [41] 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Feb.  23,  1922.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [42] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMEEICA, 

Libelant, 

vs. 

ONE  McLaughlin  toueino  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 

Order  Allowing  Appeal. 

On  motion  of  Thomas  P.  Eevelle,  United  States 
Attorney  for  the  Western  District  of  Washington, 
proctor  for  libelant.  United  States  of  America,  and 
on  filing  the  petition  of  said  libelant  for  an  order 
allowing  an  appeal,  together  with  notice  of  appeal, 
assignment  of  error  and  a  prayer  for  the  reversal 
of  the  decree  filed  and  entered  in  said  cause  on  the 
24th  day  of  January,  1922,  it  is  hereby 

OEDEEED,  that  an  appeal  be,  and  is  hereby, 
granted  and  allowed  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the  de- 
cree filed  and  entered  herein  on  the  24th  day  of 
January,  1922,  sustaining  the  amended  answer  of  the 
claimant,  Angelo  Gularas,  to  the  libel  of  informa- 
tion herein  and  dismissing  the  said  libel  of  infor- 
mation; and  it  is  hereby 

FUETHEE  OEDEEED,  that  a  transcript  of  the 
record,  proceedings,  documents  and  pleadings,  find- 
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ings  of  fact  and  conclusions  of  law  and  decree,  duly 
authenticated  and  certified,  be  forthwith  transmit- 
ted to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.     [43] 

Dated  this  23d  day  of  February,  192,2. 

EDWARD  E.  CUSHMAN, 
United  States  District  Judge. 
Received  a  copy  of  the  within  order  allowing  ap- 
peal on  this  23d  day  of  February,  1922. 

J.  D.  McPHEE  and 
COLE  &  DOLBY, 
Proctors  for  Claimant  and  Appellee,  Angelo  Gu- 
laras. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Feb.  23,  1922.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [44] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number,  514,874,  Engine  No.  487,067,, 
etc. 
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Order  Extending  Time  in  Which  to  Prosecute  an 

Appeal. 

Upon  motion  of  the  United  States  Attorney, — 
It  is  hereby  ORDERED,  ADJUDGED  AND  DE- 
CREED that  the  time  in  which  the  United  States 
may  prosecute  its  appeal  herein  as  hereby  extended 
twenty  days  from  February  3d,  1922, 

Done  in  open  court  this  1st  day  of  February,  1922. 
EDWARD  E.  CUSHMAN, 

Judge. 
O.  K.— J.  D.  McPHEE  and 
COLE  &  DOLBY, 

Attorneys  for  Claimant. 
[Endorsed] :     Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.     Feb.     2,     1922.     F.     M.     Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [45] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 
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Order  Extending  Time  to  File  Bill  of  Exceptions. 
BE  IT  REMEMBERED,  that  this  matter  came 
on  duly  and  regularly,  and  it  appearing  to  the  Court 
that  good  cause  has  been  shown  why  the  time  for 
filing  the  bill  of  exceptions  on  appeal  may  be  extended 
therefore,  it  is  hereby 

ORDERED  AND  ADJUDGED  that  the  time  for 
filing  the  bill  of  exceptions  on  appeal  may  be  ex- 
tended to  a  day  thirty  days  from  and  after  the 
entry  of  this  order. 
Done  in  open  court  this  20th  day  of  March,  1922. 
EDWARD  E.  CUSHMAN, 

Judge. 
O.  K.— COLE  &  DOLBY, 
Proctors  for  Claimant  and  Libelant,   Angelo   Gu- 
laras. 
[Endorsed]  :     Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.     March    20,    1922.     F.    M.    Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [46] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 
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Order  Extending  Time  to  File  Record  on  Appeal  in 
Circuit  Court  of  Appeals. 
BE  IT  REMEMBERED,  that  this  matter  came 
on  duly  and  regularly  before  this  Court,  and  it  ap- 
pearing to  the  Court  that  good  cause  has  been  shown 
Avhy  the  time  for  filing  record  on  appeal  with  the 
Circuit  Court  of  Appeals  should  be  extended,  now, 
therefore,  it  is  hereby 

ORDERED  AND  ADJUDGED  that  the  date  and 
time  for  filing  the  record  on  appeal  with  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  San  Fran- 
cisco, California,  be  extended  for  a  period  of  thirty 
days  from  and  after  the  date  of  entry  of  this  order. 
Done  in  open  court  this  20th  day  of  March,  1922. 
EDWARD  E.  CUSHMAN, 

Judge. 
O.  K.— COLE  &  DOLBY, 
Proctors  for  Claimant  and  Libelant,  Angelo  Gu- 
laras 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  March  20,  1922.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [47] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 
vs. 

ONE  McLaughlin  automobile.  Serial  No. 
514,874,  Engine  No.  487,067,  B.  C.  License 
No.  17,893, 

Respondent. 

Order  Extending  Time  for  Settling  Bill  of  Excep- 
tions and  Filing  Record. 
Upon  motion  of  the  United  States  Attorney,  it  is 
hereby 

ORDERED  that  the  time  for  settling  the  bill  of 
exceptions  in  the  above-entitled  cause  and  for  filing 
the  record  in  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  be,  and  the  same  is  hereby,  extended 
for  a  period  of  twenty  days  from  this  date. 

Done  in  open  court  this  18th  day  of  April,  1922. 
EDWARD  E.  CUSHMAN, 

Judge. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  April  18,  1922.  F.  M.  Harshberger, 
Clerk.     S.  E.  Leitch,  Deputy.     [48] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  No.  17,893. 

Respondent. 
ANGELO  GULARAS, 

Claimant. 

Bill  of  Exceptions. 

BE  IT  REMEMBERED  that  this  cause  came  on 
regularly  for  trial  on  January  18th,  1922,  the  United 
States  appearing  by  its  District  Attorney,  and  the 
Claimant,  Angelo  Gularas,  appearing  by  his  attor- 
ney, and  thereupon  the  following  proceedings  were 
had,  to  wit : 

Without  any  testimony  being  adduced  it  was  ad- 
mitted in  open  court  by  the  claimant  that  the  auto- 
mobile in  question, — one  McLaughlin  touring  auto- 
mobile. Serial  Number  514,874,  Engine  Number 
487,067,  British  Columbia  License  No.  17,893,  on  or 
about  October  2.d,  1920,  was  imported  and  brought 
into  the  United  States  by  one  John  Doe  Rogers,  alias 
Jim  Roberts,  from  British  Columbia.  And  it  was 
further  admitted  by  the  claimant  that  no  report  of 
the  entry  of  said  automobile  into  the  United  States 
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was  made  to  the  proper  office  or  officials  of  the 
United  States  Customs  Department,  or  to  any  officer 
or  official  of  the  United  States  Customs  Department ; 
and  it  was  further  admitted  that  the  said  John  Doe 
Rogers,  [49]  alias  Jim  Roberts,  at  the  time  of  the 
entry  of  the  said  automobile  into  the  United  States 
and  at  the  time  of  its  arrival  into  the  United  States, 
did  not  pay  or  secure  to  be  paid  any  customs  duties 
due  and  assessable  against  and  upon  said  automo- 
bile, or  any  duties  whatsoever  in  connection  with 
the  importation  thereof,  and  that  at  the  time  of  the 
importation  of  said  automobile  no  customs  duties  due 
or  assessable  against  and  upon  said  automobile  had 
been  theretofore  paid  or  secured  to  be  paid  to  the 
United  States.  It  was  further  admitted  that  the 
said  John  Doe  Rogers,  alias  Jim  Roberts  received, 
concealed  and  transported,  and  aided  in  the  conceal- 
ment and  transportation,  of  the  said  automobile 
within  the  jurisdiction  of  the  said  District  Court  in 
Whatcom  County,  Washington,  knowing  the  said 
automobile  to  have  been  imported  into  the  United 
States  without  any  report  of  its  arrival  therein 
having  been  made,  as  required  by  law,  and  without 
any  customs  duties  due  or  assessable  against  and 
upon  said  automobile  having  been  paid  or  secured 
to  be  paid  to  the  United  States.  It  was  also  ad- 
mitted by  the  claimant  that  the  said  automobile,  on 
or  about  November  6th,  1920,  had  been  seized  by  a 
deputy  collector  of  customs  in  the  jurisdiction  of 
said  District  Court;  that  the  said  automobile  at 
the  time  of  trial  was  in  the  jurisdiction  of  the  said 
District   Court;   and  that  the  same  had  been  ap- 
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praised  in  the  amount  of  $1700.00.  It  was  further 
admitted  by  claimant  that  the  said  automobile  was 
manufactured  at  Oshawa,  in  the  Province  of  Onta- 
rio, Dominion  of  Canada. 

It  was  admitted  by  the  Government  that  if  the 
claimant  were  present  he  would  testify  that  on  June 
17,  1920,  the  automobile  in  question  was  owned  by 
one  Swanson;  that  on  that  date  he  entered  into  an 
agreement  in  writing  with  the  claimant  whereby  the 
claimant  [50]  agreed  to  purchase  the  automobile 
in  question  under  contract  making  a  certain  pay- 
ment down  and  certain  other  payments  on  specified 
dates,  which  contract  is  dated  June  15,  1920,  and  was 
filed  for  record  in  the  recorder 's  office  in  Vancouver, 
B.  C,  on  June  17,  1920.  It  was  further  admitted 
by  the  Government  that  if  the  claimant  were  present 
he  would  testify  that  the  claimant  since  the  making 
of  said  contract  had  fully  performed  the  same  and 
made  all  payments  due  thereunder  to  the  vendor; 
that  on  July  17,  1920,  claimant  entered  into  a  con- 
tract with  one  Sherman  whereby  the  claimant  leased 
or  rented  to  the  said  Sherman  the  said  automobile 
upon  certain  conditions,  which  said  contract  con- 
tained a  clause  providing  for  the  purchase  by  the 
said  Sherman  under  certain  conditions  of  the  said 
automobile;  that  the  contract  further  provided  that 
Sherman  Avas  to  use  the  automobile  for  taxicab  pur- 
poses only  in  the  city  of  Vancouver,  B.  C. ;  that  the 
contract  with  Sherman  was  recorded  on  July  20, 
1920,  in  Vancouver,  B.  C;  that  the  contract 
with  Sherman  further  provided  that  Sherman 
''shall   operate   the   said   automobile   as   a   taxicab 
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and  shall  supply  a  driver  for  same";  that  the  con- 
tract further  provided  "that  the  said  automobile 
shall  be  kept  in  continuous  use  as  a  taxicab  and  for 
that  purpose  only";  that  the  contract  further 
provided  that  "the  said  automobile  shall  be  operated 
so  as  to  comply  with  all  the  requirements  of  the 
law  and  all  taxes,  fines  or  other  charges  shall  be 
paid  by  the  party  of  the  second  part  (Sherman)  and 
none  of  these  charges  or  others  shall  be  chargeable 
against  the  party  of  the  first  part  (claimant)." 
That  the  said  Sherman  employed  as  a  driver  for  said 
taxicab  the  said  John  Doe  Rogers,  alias  Jim  Roberts, 
and  that  the  said  Rogers,  alias  Roberts,  on  or  about 
October  2d,  1920,  loaded  said  taxicab  with  approxi- 
mately 13  gunny  sacks  [51]  of  Canadian  whiskey 
and  came  across  the  line  from  British  Columbia 
into  the  State  of  Washington  at  some  point  near 
Sumas,  Washington;  that  the  driver  of  the  taxicab 
was  employed  by  Sherman,  and  that  the  driver's 
name  was  not  known  to  claimant ;  that  after  Rogers, 
alias  Roberts,  had  entered  the  United  States  with 
the  automobile  loaded  with  whiskey  he  was  arrested 
in  Whatcom  County,  Washington. 

It  was  further  admitted  by  the  Government  that  if 
the  claimant  were  present  he  would  testify  that  the 
claimant  was  at  all  times  an  innocent  party  and 
knew  nothing  of  the  transaction  involving  the  im- 
portation of  the  automobile  or  the  whiskey  into  the 
United  States,  and  that  the  agreement  between 
claimant  and  Sherman  was  entered  into  in  good 
faith;  that  the  said  automobile  was  taken  and  used 
as  aforesaid  without  the  knowledge,  acquiescence  or 
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consent  of  claimant;  that  he  knew  absolutely  noth- 
ing about  the  same  in  any  way  and  honestly  be- 
lieved the  said  automobile  was  being  used  in  and 
about  the  city  of  Vancouver,  B.  C,  for  taxicab  pur- 
poses only,  until  he  learned  that  it  had  been  seized 
as  aforesaid.  That  the  importation  or  bringing  into 
the  United  States  of  the  said  automobile  without 
entering  the  same  or  informing  the  customs  officers 
thereof  was  done  without  the  knowledge,  consent  or 
acquiescence  of  claimant.  It  was  further  admitted 
by  the  Goverment  that  if  the  claimant  were  present 
he  would  testify  that  the  claimant  was  the  owner 
of  said  automobile,  and  further,  that  the  said  Swan- 
son,  Sherman  and  claimant  are  all  Canadian  sub- 
jects and  residents  of  Vancouver,  B.  C. 

Thereupon,  claimant  offered  in  evidence  the  said 
conditional  bill  of  sale  from  Alfred  Swanson  to 
claimant,  the  agreement  or  contract  between  claim- 
ant and  the  said  Sherman,  and  a  letter  from  the 
sheriff  of  Whatcom  County,  Washington,  relative  to 
the  arrest,  [52]  conviction  and  sentence  imposed 
by  the  State  of  Washington  upon  the  said  Rogers, 
alias  Roberts,  in  connection  with  the  illegal  posses- 
sion of  intoxicating  liquor.  The  offer  was  objected 
to  on  the  part  of  the  Government,  for  the  reason 
that  the  exhibits  offered  were  incompetent,  irrele- 
vant and  immaterial,  and  offered  no  defense  to  the 
libel  of  information  or  the  cause  of  action  pleaded 
therein;  for  the  further  reason  that  the  libel  of  in- 
formation was  predicated  upon  the  failure  to  report 
to  the  customs  officers  the  arrival  and  importation 
of  said  automobile,  the  said  automobile  being  duti- 
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able  merchandise,  and  that  the  question  of  whether 
or  not  said  automobile  contained  intoxicating  liquor 
was  immaterial,  under  the  cause  of  action  pleaded; 
and  for  the  further  reason  that  the  libel  of  informa- 
tion was  predicated  upon  sections  3082,  3098  and 
3099,  Revised  Statutes  of  the  United  States,  under 
which  statutes  the  question  of  the  innocence  of  the 
owner  of  the  automobile  or  of  his  lack  of  participa- 
tion in  the  importation  of  the  automobile  was  incom- 
petent, irrelevant  and  inunaterial;  and  for  the  fur- 
ther reason  that  the  innocence  or  lack  of  any  intent 
.to  defraud  on  part  of  claimant  was  no  defense  to 
the  cause  of  action  pleaded  in  the  libel  of  informa- 
tion. 

The  objection  was  overruled  by  the  Court  and  the 
exhibits  offered  were  admitted;  the  conditional  bill 
of  sale  from  Swanson  to  claimant  being  marked 
Defendant's  Exhibit  ^'A";  the  agreement  between 
claimant  and  said  Sherman  being  marked  Defend- 
ant's Exhibit  "B";  and  the  letter  from  the  sheriff 
of  Whatcom  County,  Washington,  being  marked 
Defendant's  Exhibit  '^C";  to  which  ruling  of  the 
Court  an  exception  was  taken  by  the  Government, 
and  the  exception  was  allowed.     [53] 

Thereupon,  the  following  proceedings  were  had : 
''Mr.  FEATER. — In  view  of  your  Honor's  po- 
sition, may  I  again  raise  my  objection  to  this  letter 
from  Whatcom  County,  which  has  to  do  with  the 
arrest  of  the  man  who  brought  this  liquor,  and  his 
prosecution  in  the  State  Court.  Surely  that  has 
no  part  in  this  action.  That  is  independent  of  any 
claim  of  lawful  ownership  on  the  part  of  the  claim- 
ant Mr.  Gularas. 
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The  COURT. — It  might  be  considered  this  way. 
You  are  asking  the  Court  to  consider  the  opportu- 
nities for  colhision,  and  it  certainly  shows  that  if 
there  was  colhision  between  the  driver  and  the  owner 
and  the  man  operating  the  taxicab  man  it  shows  that 
one  of  them  at  least  was  not  gaining  any  advantage 
by  this  collusive  agreement.     I  will  allow  it  to  go  in. 

It  seems  to  me  the  ground  of  my  ruling  in  the 
other  case  w^ould  seem  to  apply  here,  that  so  far  as 
the  innocent  owner  of  property  on  the  other  side  is 
concerned  that  the  law  of  nations  probably  applies 
and  modifies  the  customs  law.  I  am  not  particularly 
excited  about  our  Canadian  brethren  over  there  and 
their  property,  but  I  do  not  want  to  lay  down  a 
rule  of  action  here  that  will  invite  the  authorities 
on  the  other  side,  when  somebody  steals  an  automo- 
bile from  a  citizen  of  the  State  of  Washington  and 
goes  over  there  on  some  illegal  errand  that  they  are 
going  to  say  that  those  that  live  by  the  sword  can 
die  by  the  sword  and  forfeit  our  property  and  that 
of  our  citizens  [54]  on  a  technical  violation  of 
any  law.  I  think  it  is  the  duty  of  the  Court  to 
adopt  a  liberal  policy  regarding  the  innocent  owners 
of  property  on  the  other  side  that  have  been  put  in 
a  position  where  they  have  lost  their  properties  and 
been  jeopardized  by  the  illegal  act  of  some  one  for 
whom  they  are  not  responsible.  I  still  feel  the  same 
way. 

''Mr.  FRATER.— Well,  your  Honor,  I  want  to 
note  an  exception  to  your  Honor's  ruling  in  admit- 
ting these  exhibits,  and  then  call  your  Honor's  at- 
tention to  the  fact  that  your  reference  to  the  fact 
that  if  some  one  stole  an  automobile — now,  that  is 
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a  very  different  situation  than  obtains  in  this  case, 
and  there  are  decisions,  in  fact  the  rules  of  the 
Customs  Department  provide  against  the  seizure, 
they  will  return  a  car  upon  proof  that  it  has  been 
stolen.  I  just  call  your  Honor's  attention  to  that. 
That  is  a  very  different  situation  than  what  obtains 
here. 

'^The  COURT.— I  know  that  in  the  Internal  Rev- 
enue they  have  gone  a  great  ways,  and  under  the 
rules  that  you  invoked  a  while  ago,  where  two  inno- 
cent parties  may  suffer,  the  one  that  enabled  the  mis- 
conduct to  be  brought  about  would  be  the  one  to  suf- 
fer. Now,  that  may  be  all  right  in  the  Internal  Rev- 
enue, our  citizens  can't  get  away  from  a  harsh  rule  of 
that  kind,  but  to  hang  that  rule  out  over  the  border 
and  have  it  forfeit  the  property  of  innocent  parties 
subject  of  another  nation,  I  am  not  going  to  extend 
the  time.  Make  your  record  here  and  let  it  be  re- 
viewed. The  sooner  it  is  reviewed  the  better,  be- 
cause with  the  pressure  there  is  in  [55]  getting 
the  liquor  into  this  country  now  there  will  be  a 
temptation  to  take  advantage  of  a  liberal  rule  like 
this  and  the  law.  The  sooner  it  is  finally  settled 
the  better,  because  it  will  be  coming  up  hereafter 
undoutedly,  so  you  can  finish  this  record  as  soon 
as  you  can." 

"The  COURT. — Well,  I  suppose  your  exhibits 
show  the  length  of  time  it  had  been  used  as  a  taxi- 
cab.  A  second-hand  vehicle  may  be  merchandise  if 
it  is  brought  into  the  country  for  the  purpose  of 
being  sold.    At  the  same  time,  a  vehicle  that  is  being 
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used  as  a  vehicle  for  the  transportation  of  other 
articles,  be  they  merchandise  or  be  they  contrabrand, 
if  it  is  used  as  a  vehicle  to  bring  them  into  the 
country  with  the  idea  of  turning  around  again  and 
going  out  of  the  country,  why,  there  is  no  question 
whether  that  vehicle  is  merchandise,  just  along  the 
same  lines  that  the  court  reasons  that  a  ship  that  is 
carrying  cargo  is  not  itself  merchandise. 

I  have  decided  this  case  on  the  idea  that  this  was 
not  a  new  automobile  simply  being  driven  over  here 
to  be  sold  again  as  a  new  automobile  on  this  side, 
but  was  being  used  just  as  the  arguments  and  exhib- 
its indicate,  a  taxicab  embezzled  by  a  driver  and 
used  on  some  night  hawking  trip  to  bring  whiskey 
over  into  this  country  with  the  idea  of  going  back 
and  bringing  some  more  over. 

Mr.  COLE. — Yes,  and  taken  over  on  its  own 
power. 

Mr.  FRATEE.— I  do  not  believe  that  the  fact 
that  an  automobile,  or  any  other  instrument,  for 
that  matter,  or  conveyance,  because  it  is  propelled 
on  its  own  wheels  or  under  its  own  [56]  power, 
that  that  relieves  it  of  the  characteristic  of  merchan- 
dise. 

The  COURT. — If  it  is  being  brought  over  here 
under  its  own  power  with  the  idea  of  being  sold  on 
this  side  or  retained  here  permanently  by  the  owner 
on  this  side,  why,  it  is  merchandise.  I  do  not  think 
there  is  any  question  about  it.  But  if  it  is  just  tem- 
porarily coming  across  the  line  with  the  idea  of  re- 
turning particularly  where  it  is  in  the  hands  of 
someone  who  has  embezzeled  it,  I  doubt  whether  it 
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is  merchandise  in  the  meaning  of  that  statute." 

BE  IT  FURTHER  REMEMBERED  that  on  the 
2.4th  day  of  January,  1922,  the  Court  made  its  find- 
ings of  fact  and  conclusions  of  law,  and  on  the  same 
date  entered  an  order  and  decree  wherein  it  was 
ordered  that  the  said  libel  of  information  was  dis- 
missed with  prejudice,  and  that  the  automobile  in 
question  was  forthwith  restored  and  delivered  hj 
the  United  States  marshal  to  the  claimant  free  and 
clear  from  any  liens  of  any  nature  for  storage  or 
otherwise  or  for  costs  of  said  marshal  or  the  cus- 
toms officers  in  connection  with  the  seizure  of  the 
same,  to  which  findings  of  fact,  conclusions  of  law, 
and  said  order  and  decree,  the  Government  excepted, 
and  its  exceptions  were  allowed. 

On  March  20,  1922,  an  order  was  made  and  duly 
entered  in  this  case  to  the  effect  that  the  time  within 
which  to  file  and  serve  and  have  certified  the  bill  of 
exceptions  be,  and  by  the  said  order  was,  extended 
to  and  including  April  19,  1922,  and  on  the  18th  day 
of  April,  1922,  a  further  order  was  duly  made  and 
entered  extending  the  time  within  which  to  file  and 
[57]  serve  and  have  certified  the  bill  of  exceptions 
in  said  case  to  and  including  the  8th  day  of  May, 
1922. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

I,  Edward  E.  Cushman,  the  Judge  of  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington,  Northern  Division,  before  whom  the 
above-entitled  cause  was  tried,  do  hereby  certify  that 
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the  matters  and  proceedings  set  forth  in  the  fore- 
going bill  of  exceptions  are  matters  and  proceed- 
ings which  occurred  on  the  trial  of  said  cause,  and 
the  same  hereby  are  made  part  of  the  record  herein ; 
counsel  for  the  respective  parties  hereto  being  pres- 
ent and  concurring  herein. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  this  1st  day  of  May,  1922,  at  Seattle,  in  said 
District. 

EDWARD  E.  CUSHMAN, 

Judge. 
O.  K.— COLE  &  DOLBY, 

By  GEO.  B.  COLE, 

Atty.  for  Claimant. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  1,  1922.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [58] 
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No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  McLaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 
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Praecipe  for  Transcript  of  Record. 
To  F.  M.  Harshberger,  Clerk  of  the  Above-entitled 
Court : 
Kindly  prepare,  certify  and  transmit  to  the  Clerk 
of  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit at  San  Francisco,  California,  a  typewritten 
transcript  of  the  record  on  appeal  in  the  above-enti- 
tled cause,  containing  the  following  portions  of  the 
record  in  the  above-entitled  cause,  to  wit: 

1.  Libel  of  information  for  forfeiture. 

2.  Appearance  of  Angelo  Gularas. 

3.  Answer  to  libel. 

4.  Reply. 

5.  Amended  answer  to  libel. 

6.  Demurrer. 

7.  Findings  of  fact  and  conclusion  of  law. 

8.  Order  and  decree. 

9.  Order  fixing  bond  and  release  of  automobile. 

10.  Notice  of  appeal. 

11.  Petition  for  appeal. 

12.  Assignment  of  errors. 

13.  Order  allowing  appeal.     [59] 

14.  Citation  on  appeal. 

15.  Order  extending  time  in  which  to  appeal,  dated 

Feb.  1st,  1922. 

16.  Order  extending  time  to  file  bill  of  exceptions, 

Mar. ,  1922. 

17.  Order  extending  time  to  file  record  on  appeal  in 

Circuit  Court,  Mar. ,  1922. 

18.  Order  extending  time  for  settling  bill  of  excep- 

tions and  filing  record. 
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19.  Bill  of  exceptions. 

20.  Cop3^  of  this  praecipe. 

Dated  at  Seattle,  Washington,  May  4,  1922. 
THOMAS    P.    REVELLE, 

United  States  Attorney. 
JOHN  A.  FRATER, 
Assistant  United  States  Attorney. 
Service  of  the  within  praecipe  is  hereby  admitted 
this  4th  day  of  May,  1922. 

OOLE  &  DOLBY, 
Attorneys  for  Claimant. 
We  waive  the  provisions  of  the  Act  approved  Feb- 
ruary 13,  1911,  and  direct  that  you  forward  type- 
written transcript  to  the  Circuit  Court  of  Appeals 
for  printing  as  provided  under  Rule  105  of  this 
court. 

THOMAS    P.    REVELLE, 

United  States  Attorney. 
JOHN  A.  FRATER, 
Assistant  United  States  Attorney. 

[Endorsed]  :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  4,  1922.  F.  M.  Harshberger,  Clerk. 
S.  E.  Leitch,  Deputy.     [60] 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OP  AMERICA, 

Libelant, 

vs. 

ONE  Mclaughlin  touring  automobile, 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 

Certifica,te  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  F.  M.  Harshberger,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  this  typewritten  transcript  of 
record  consisting  of  pages  numbered  from  1  to  60, 
inclusive,  to  be  a  full,  true,  correct  and  complete 
copy  of  so  much  of  the  record,  papers,  and  other 
proceedings  in  the  above  and  foregoing  entitled 
cause,  as  is  required  by  praecipe  of  counsel  filed 
and  shown  herein,  as  the  same  remain  of  record 
and  on  file  in  the  office  of  the  clerk  of  said  District 
Court,  and  that  the  same  constitute  the  record  on 
appeal  herein  from  the  judgment  of  said  United 
States  District  Court  for  the  Western  District  of 
Washington  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 
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I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  on  behalf  of  the  appel- 
lant for  making  record,  certificate  of  return  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  above-entitled  cause,  to  wit; 
[61] 

Clerk's  fees  (Sec.  82.8,  R.  S.  U.  S.) 
for  making  record,  certificate  or 

return,  150  folios  at  15c $22.50 

Certificate  of  Clerk  to  transcript  of 

record,  4  folios  at  15c .60 

Seal  to  said  certificate 20 

I  hereby  certify  that  the  above  costs  for  preparing 
and  certifying  recording,  amounting  to  $23.30,  will 
be  included  in  my  quarterly  account  to  the  Gov- 
ernment, of  fees  and  emoluments  for  the  quarter 
ending  June  30,  1922. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the  original  citation  issued  in  this 
cause. 

IN  WITNESS  WHEEEOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
at  Seattle,  in  said  District,  this  5th  day  of  May, 
1922. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk  United  States  District  Court,  Western  Dis- 
trict of  Washington.     [62] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  5699. 

UNITED  STATES  OF  AMERICA, 

Libelant, 

vs. 

ONE  Mclaughlin  toueing  automobile. 

Serial  Number  514,874,  Engine  Number  487,- 
067,  British  Columbia  License  Number  17,- 
893. 

Citation  on  Appeal. 

The  United  States  of  America, — ss. 
To  Angelo  Gularas,  GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  to  be  holden  at  San  Fran- 
cisco,   California,    within    thirty    days    from    date 
hereof,  pursuant  to  an  appeal  filed  in  the  office  of 
the  clerk  of  the  United  States  District  Court  in  and 
for  the  Northern  Division  of  the  Western  District 
of  Washington,  v^herein  the  United  States  of  Amer- 
ica is  appellant,  and  Angelo  Gularas  is  appellee,  to 
show  cause,  if  any  there  be,  why  the  decree  of  said 
Court,  signed,  filed  and  entered  on  the  24th  day  of 
Januar}^,  A.  D.  1922,  sustaining  the  exceptions  of 
said  Angelo  Gularas  to  the  libel  of  information  and 
dismissing  the  said  libel  of  information  as  mentioned 
in  said  order  allowing  an  appeal,   should  not  be 
reversed,  modified  or  corrected  and  why  speedy  jus- 
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tice  should  not  be  done  to  the  parties  in  that  behalf. 
[63]  •   --  -!f^gil 

WITNESS  the  Honorable  EDWARD  E.  CUSH- 
MAN,  United  States  District  Judge  for  the  Western 
District  of  Washington,  this  23d  day  of  February,  A. 
D.  1922.  '  JP 

EDWARD  E.  CUSHMAN, 
United  States  District  Judge  for  the  Western  Dis- 
trict of  Washington. 
Due  service  of  the  within  citation  on  appeal  is 
hereby  admitted  and  acknowledged  on  behalf  of  the 
appellee,  Angelo  Gularas,  this  23d  day  of  February, 
1922. 

J.  D.  McPHEE  and 
COLE  &  DOLBY, 
Proctors  for  Claimant  and  Appellee,  Angelo  Gu- 
laras. 

[Endorsed]  :  No.  5699.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division.  United  States  of  Amer- 
ica, Libelant,  vs.  One  McLaughlin  Touring  Automo- 
bile, Serial  Number  514,874,  Engine  Number  487,067, 
British  Columbia  License  Number  17,893.  Citation 
on  Appeal.  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Feb.  23,  1922.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [64] 


[Endorsed]:  No.  3871.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The 
United  States  of  America,  Appellant,  vs.  Angelo 
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Gularas,  Claimant  of  One  McLaughlin  Touring  Au- 
tomobile, Serial  Number  514,874,  Engine  Number 
487,067,  British  Columbia  License  Number  17,893, 
Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  United  States  District  Court  for  the  West- 
ern District  of  Washington,  Northern  Division. 
Filed  May  8,  1922. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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UNITED  STATES  OF  AMERICA,     Appellant 

—  vs  — 

ONE  McLaughlin  touring  automobile, 

SERIAL  NUMBER  514874,  ENGINE  NUMBER 
487067,  BRITISH  COLUMBIA  LICENSE  NUM- 
BER 17893,  Respondent 

ANGELO  GULARAS,  Appellee 


APPEAL  FROM  THE   UNITED 

STATES  DISTRICT  COURT  FOR 

THE  WESTERN  DISTRICT  OF 

WASHINGTON,  NORTHERN 

DIVISION 

HON.  EDW.  E.  CUSHMAN,  Judge 


GEO.  B.  COLE  AND  JOHN  WESLEY  DOLBY, 

Seattle,  Washington 

J.  D.  McPHEE,  Vancouver,  B.  C. 
Attorneys  for  Appellee 
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UNITED  STATES  OF  AMERICA,     Appellant 

—  vs  — 

ONE  McLaughlin  touring  automobile, 

SERIAL  number  514874,  ENGINE  NUMBER 
487067,  BRITISH  COLUMBIA  LICENSE  NUM- 
BER 17893,  Respondent 

ANGELO  GULARAS,  Appellee 


APPEAL   FROM   THE   UNITED 

STATES  DISTRICT  COURT  FOR 

THE  WESTERN  DISTRICT  OF 

WASHINGTON,  NORTHERN 

DIVISION 

HON.  EDW.  E.  CUSHMAN,  Judge 

STATEMENT  OF  CASE 

The  Findings  of  Fact,  Conclusions  of  Law 
and  Decree  of  the  Honorable  Nisi  Prius  Court  set 
forth  the  facts  with  such  exactness  that  we  adopt 
them,  they  being  inter  alia,  as  follows : 
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'TINDINGS  OF  FACT 

I 

"The  McLaughlin  touring  automobile  above 
mentioned  and  referred  to  in  this  cause  of  action 
was  on  and  prior  to  June  15,  1920,  owned  by  one 
Alfred  Swanson,  and  that  on  said  June  15,  1920, 
said  Swanson  sold  this  automobile  under  conditional 
sale  contract  to  Angelo  Gularas,  claimant  herein, 
and  that  subsequently  said  Angelo  Gularas  made 
all  of  said  deferred  payments,  and  now  is  the  owner 
of  said  automobile;  thereafter  and  on  July  17, 
1920,  said  Angelo  Gularas  entered  into  a  contract  in 
writing  with  one  Harry  Sherman,  whereby  said 
Sherman  agreed  to  run  and  operate  or  cause  to  be 
run  and  operated  said  automobile  as  a  taxicab,  and 
for  that  purpose  only,  in  Vancouver,  British  Colum- 
bia, and  that  said  Alfred  Swanson,  said  Angelo 
Gularas,  claimant  herein,  and  said  Harry  Sherman, 
are  each  and  all  Canadian  subjects  and  residents 
of  Vancouver,  British  Columbia. 


II 

''That  said  Harry  Sherman  delivered  said  auto- 
mobile to  one  Jim  Roberts,  alias  Rogers,  to  drive  as 
a  taxicab  in  the  city  of  Vancouver,  B.  C,  and  that 
said  Roberts  instead  of  continuing  to  so  drive  said 
automobile  as  a  taxicab  and  for  taxicab  purposes 
only,  placed  or  caused  to  be  placed  in  said  auto- 
mobile on  or  about  October  1,  1920,  thirteen   (13) 
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gunny  sacks  filled  with  bottles  of  Canadian  whiskey, 
and  said  automobile  with  said  whiskey  was  driven 
into  the  State  of  Washington  from  British  Columbia 
on  or  about  said  October  1,  1920,  and  said  Rob- 
erts did  not  report  the  arrival  of  said  automobile 
into  the  United  States,  or  make  any  entry  of  such 
arrival  with  the  customs  officials  of  said  customs 
collection  district,  or  with  any  customs  officers 
whatsoever,  nor  did  he  pay  any  customs  or  duty 
upon  said  automobile,  and  on  or  about  October  1st, 
1920,  was  arrested  by  the  sheriff  of  Whatcom 
County,  Washington,  and  said  automobile  and 
whiskey  seized  by  said  sheriff,  and  that  said  auto- 
mobile was  thereafter  and  on  November  6,  1920,  by 
said  sheriff,  turned  over  to  and  seized  by  the  cus- 
toms officials  in  the  customs  collection  district  of 
Washington,  and  held  by  them  on  a  claim  that  the 
same  was  not  entered  or  declared  when  it  came  into 
the  State  of  Washington,  and  the  United  States  of 
America. 


Ill 

"That  at  the  time  said  automobile  was  seized 
as  aforesaid,  it  was  being  used  to  carry  prohibited 
intoxicating  liquor  from  British  Columbia  into  the 
State  of  Washington,  and  for  no  other  purpose,  and 
said  automobile  was  so  driven  into  the  State  of 
Washington  from  British  Columbia  only  as  an  in- 
strument of  conveyance  for  temporary  purposes, 
and  only  in  the  prosecution  of  a  temporary  journey 
or  visit,  and  with  the  purpose  and  intent  of  re- 
turning said  automobile  to  Vancouver,  British  Co- 
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lumbia,  all  of  which  was  done  without  the  knowl- 
edge, acquiescence  or  consent  in  any  manner  of 
claimant,  who  is  an  innocent  party,  and  in  no  way 
connected  with  either  said  automobile  coming  within 
the  United  States  or  its  transportation  of  liquor, 
and  that  said  claimant  knew  absolutely  nothing 
about  the  same  in  any  way,  and  honestly  believed 
that  said  automobile  was  then  and  there  being  used 
in  and  about  Vancouver,  British  Columbia,  for 
taxicab  purposes  only,  until  he  learned  that  it  had 
been  seized  by  the  deputy  collector  of  customs  of 
the  United  States 


''CONCLUSIONS  OF  LAW 
I 

'That  the  automobile  referred  to  herein  is  not 
subject  to  forfeiture  under  section  3082  Revised 
Statutes  of  the  United  States,  or  at  all ;  that  claim- 
ant, Angelo  Gularas,  is  an  innocent  owner  of  said 
automobile,  and  not  connected  in  any  way  with  the 
bringing  of  said  automobile  into  the  United  States, 
which  said  car  was  brought  into  the  United  States 
without  the  knowledge,  acquiescence  or  consent  of 
said  claimant,  Angelo  Gularas,  and  that  at  the 
time  said  automobile  crossed  the  International 
Boundary  line  from  British  Columbia,  Canada,  into 
the  United  States  of  America,  and  into  the  State  of 
Washington,  said  Angelo  Gularas,  claimant  herein, 
honestly  believed  that  said  automobile  was  being 
run  and  operated  as  a  taxicab  and  for  that  purpose 
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only  in  the  city  of  Vancouver,  British  Columbia, 
and  that  the  said  Angelo  Gularas  was  innocent  of 
any  wrong  or  wrongdoing  in  the  premises. 

II 

''That  as  said  automobile  was  engaged  in  the 
importation  of  prohibited  alcoholic  liquor  at  the 
time  of  its  seizure  in  the  United  States,  it  was  not 
engaged  in  the  importing  of  any  merchandise,  and 
was  and  is  not  subject  to  forfeiture  under  the  cus- 
toms law  of  the  United  States. 

Ill 

"That  said  automobile  at  the  time  of  its  entry 
into  the  United  States  of  America,  as  well  as  at 
the  time  of  its  seizure  as  aforesaid,  was  not,  mer- 
chandise, and  that  said  automobile  was  wrongfully 
seized  by  the  United  States  Government  officials 
and  that  forfeiture  of  the  same  should  not  be  had, 
and  that  said  automobile  should  be  delivered  to 
claimant,  Angelo  Gularas,  free  of  costs  and  charges. 


''ORDER  AND  DECREE 

"It  is  ordered,  adjudged  and  decreed  that  the 
information  of  libel  for  forfeiture  herein  be,  and  the 
same  hereby  is  dismissed  with  prejudice,    .    .    . 

"Done  in  open  court  this  January  24,  1922. 

"Edward  E.  Cushman, 

''Judger 
(Transcript  of  Record,  36  to  41,  inc.) 
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The  substance  of  the  foregoing  quotation  being 
likewise  set  forth  in  the  Bill  of  Exceptions.  (Tran- 
script of  Record,  55  to  59,  inc.) 

nan 


ARGUMENT  AND  AUTHORITIES 

Appellee  maintains  that  this  auto,  under  the 
peculiar  circumstances  surrounding  this  transac- 
tion, is  not  merchandise;  appellee  was  and  yet  is 
its  bona  fide  owner  and  verily  believed  this  auto 
was  being  used  as  a  taxi  in  Vancouver,  British  Co- 
lumbia v/hen  seized. 

This  auto  certainly  was  converted,  and  we  as- 
sert technically  stolen  by  Roberts — if  Roberts  had 
brought  this  auto  into  the  United  States  without 
arrest,  or  had  taken  it  from  Vancouver  to  Calgary, 
or  any  other  city  or  country  he  could  have  been, 
under  the  existing  circumstances,  arrested  for  theft; 
the  theft  was  complete  by  Roberts  when  he  placed 
the  whiskey  in  this  automobile  and  left  the  city  of 
Vancouver. 

^'It  was  further  admitted  that  ....  Rob- 
erts received,  concealed,  and  transported,  and  aided 
in  the  concealment  and  transportation  of  said  auto- 
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mobile  within  the  jurisdiction  of  said  district  court 
in  Whatcom  County,  Washington.  .  .  ."  (Tran- 
script of  Record  [Bill  of  Exceptions]  page  56.) 

True,  Roberts  was  arrested  by  the  sheriff  of 
Whatcom  County,  upon  his  entry  into  the  United 
States  from  Canada,  as  is  more  clearly  shown  by 
claimant's  exhibit  ''C,"  a  portion  of  which  is  as 
follows : 

''Bellingham,  Washington, 
May  3,  1921. 
"Cole  &  Dolby, 
Seattle,  Washington. 
Gentlemen : 

'^Replying  to  your  letter  of  May  2,  1921,  re- 
garding certain  matters  connected  with  the  arrest 
and  seizure  of  John  Doe  Rogers,  alias  James  Rob- 
erts, and  a  McLaughlin  car,  bearing  British  Colum- 
bia license  No.  17893,  engine  No.  487067,  report  as 
follows,  viz:  Our  records  shows  John  Doe  Rogers, 
alias  J.  M.  Roberts,  arrested  October  1,  1920,  sen- 
tenced October  14,  1920.  Fined  $500.00,  costs 
$4.40,  and  thirty  (30)  days'  jail  sentence.  Paid 
fine  and  costs  and  served  time.  Released  October 
30,  1920.  Charged  with  illegal  possession  (two 
counts).  Above  mentioned  car  turned  over  to  fed- 
eral authorities,  October  28,  1920.    .    .    . 

"A.  L.  Callahan,  Sheriff. 
''By  J.  B.  Bennett,  Deputy.'' 
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The  only  objection  made  to  the  introduction 
of  this  evidence  by  the  Government's  counsel  was 
".  .  .  it  is  purely  a  question  of  admissibility," 
(Statement  of  Facts,  page  73),  and  we  take  it  this 
objection  was  waived  as  it  is  not  insisted  upon  in 
the  Government's  brief;  hence  the  evidence  also 
shows  that  this  man  Roberts  was  by  the  state  au- 
thorities arrested,  fined  and  jailed;  the  automobile 
in  question  was  also  seized  by  the  state  authorities 
on  about  October  1,  1920,  and  after  being  in  posses- 
sion of  the  sheriff  of  Whatcom  County  for  twenty- 
eight  (28)  or  thirty  (30)  days  was  turned  over  to 
the  United  States  authorities. 

It  is  admitted  by  the  Government  and  claim- 
ant, that  Roberts,  in  violation  of  his  trust,  put 
whiskey  in  this  automobile,  left  Vancouver  for  the 
United  States,  came  across  the  line  and  did  not 
report  or  declare  on  this  automobile  nor  the  whiskey, 
and  was  subsequently  arrested  as  hereinbefore 
stated;  that  this  automobile  came  into  this  country 
^\  .  .  on  its  own  power,"  (Transcript  of  Record, 
page  63),  and  ''that  it  was  driven  into  said  state  for 
temporary  purposes  only,  and  with  the  purpose  and 
intent  of  returning  said  automobile  to  Vancouver, 
British  Columbia."  (Transcript  of  Record,  para- 
graph V,  page  26.)     (Claimant's  answer.) 
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"Mr.  Cole:  Yes,  well  the  only  thing  we  care 
to  introduce  outside  of  the  admissions,  so  to  speak, 
that  if  Mr.  Gularas  was  here  he  would  testify  sub- 
stantially to  the  matters  set  forth  in  our  answer. 
.    .    ."     (Statement  of  Facts,  page  12.) 

''Mr.  Frater:  ...  I  do  admit  that  Mr. 
Gularas  would  testify  in  accordance  with  the  affir- 
mative matter  contained  in  his  claim. 

*'The  Court:    You  have  no  opposing  evidence? 

''Mr.  Frater:  No,  I  have  no  opposing  evi- 
dence.   .    .    ."    (Statement  of  Facts,  page  22.) 

Thus  it  will  be  observed  that  the  Government's 
learned  counsel  is  honestly  mistaken  when  he  states 
in  his  brief,  pages  4  and  5: 

".  .  .  there  is  not  a  scintilla  of  evidence  given 
to  show  that  it  was  in  fact  the  purpose  of  the  driver 
of  the  automobile  to  return  the  same  to  Canada, 
whence  he  came.  The  intent  on  the  part  of  the 
driver  to  return  this  automobile  to  Canada  was 
merely  assumed  by  the  court." 

We  repeat  this  automobile  is  not  merchandise, 
and  the  case  of  U.  S.  vs.  One  Sorrel  Horse,  No. 
15,953,  27  Fed,  cases,  315,  is  so  in  point  that  it 
could  truthfully  be  said  "it  is  on  all  fours." 

"This  was  an  information  against  a  horse 
seized  as  forfeited  for  having  been  imported  or 
brought  from  Canada  into  the  United  States  in 
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violation  of  the  revenue  laws  thereof.  .  .  .  the 
horse  was  driven  by  the  claimant,  harnessed  before 
another  horse,  .  .  .  frorn  Canada  into  the  dis- 
trict of  Vermont,  not  for  sale  or  to  be  kept  in  the 
country  for  use,  but  in  the  prosecution  of  a  journey 
to  the  State  of  Maine,  on  business  of  a  temporary 
nature,  with  the  intention  of  returning  with  the 
horses  and  sleigh  to  the  claimant's  place  of  resi- 
dence in  Canada,  immediately  after  the  accomplish- 
ment of  his  business.  The  question  was,  whether, 
upon  the  facts  so  found,  there  having  been  no  report 
or  entry  made,  manifest  delivered,  or  duties  paid, 
the  horses  was  liable  to  seizure  and  forfeiture.  .  .  . 

'Trentiss.  District  Judge:  The  forfeiture 
claimed  .  .  .  must  be  claimed  under  the  provi- 
sions of  the  act  of  1821  .  .  .  The  first  section 
of  the  act  of  1821  is  broad  enough  to  embrace,  and 
undoubtedly  does  embrace,  every  mode  whatever 
of  importing  or  bringing  into  the  United  States, 
from  adjacent  foreign  territory,  merchandise  sub- 
ject to  duty,  either  by  land  or  by  water.  It  provides, 
that  every  person,  coming  into  the  United  States 
from  an  adjacent  foreign  country,  with  merchandise 
subject  to  duty,  shall  deliver  at  the  office  of  the  col- 
lector of  customs  a  manifest  of  the  merchandise; 
and,  on  neglect  to  do  so,  the  merchandise,  imported 
or  brought  in,  shall  be  forfeited.  Horses  may  not 
be  usually  included  in  the  term  'merchandise,'  but 
being  objects  of  trade  and  commerce,  they  may  be 
called  merchandise,  within  the  meaning  and  inten- 
tion of  the  act,  whenever  they  are  imported  or 
brought  into  the  country  as  such.    A  horse  brought 
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from  an  adjacent  foreign  territory  into  the  United 
States  for  the  purpose  of  sale,  or  of  being  kept  there 
either  for  use  or  sale,  horses  being  subject  to  duty, 
is  within  the  sense  and  object  of  the  act.  But  a 
horse  brought  in,  not  for  any  such  purpose,  but  as  a 
mere  instrument  of  conveyance  in  the  prosecution 
of  a  temporary  journey  on  business,  or  a  visit,  is  not 
brought  in  as  merchandise,  and  is  therefore  not 
within  the  purview  of  the  act.  To  hold  otherwise 
would  be  to  adopt  a  construction,  which  would  not 
only  be  particularly  embarrassing  and  vexatious  in 
its  effects  upon  the  ordinary  intercourse  between 
the  residents  on  the  opposite  sides  of  the  frontier 
line,  but  would  be  productive  of  much  inconvenience 
in  its  more  general  operation.  The  case  under  con- 
sideration, then,  on  the  facts  found  by  the  jury, 
being  not  within  the  meaning,  intention,  or  policy 
of  the  act,  the  horse  in  question  was  not  subject  to 
seizure  and  forfeiture.  It  was  said  in  argument, 
that  this  construction  of  the  act  would  open  the  way 
to  fraudulent  evasions  of  the  law,  and  expose  the 
officers  of  the  customs  to  peril  in  the  execution  of 
their  duties.  .  .  .  There  must  be  judgment 
therefore  on  the  verdict  for  the  claimant." 

This  decision  is  cited  but  once,  and  that  is  in 
17  Wall.  (84  U.  S.)  93,  21  L.  Ed.  613  on  617,  on 
another  point. 

The  provisions  mentioned  in  the  above  quota- 
tion are  substantially  the  same  as  in  section  8082 
which  savs: 
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"If  any  person  shall  fraudulently  or  knowingly 
import  or  bring  into  the  United  States  .... 
any  merchandise  contrary  to  law,  such  merchandise 
shall  be  forfeited,  and  the  offender  shall  be  fined. 


Merchandise  is  also  defined  as  follows : 

"The  term  'merchandise'  is,  I  think,  used  in 
its  mercantile  sense  only.  Horses  and  trucks  may, 
indeed,  be  merchandise.  They  are  so,  in  a  mercan- 
tile sense,  when  shipped  or  put  aboard  a  vessel  as 
merchandise;  but  when  they  are  driven  aboard  in 
charge  of  their  drivers,  who  are  passengers,  and 
remain  in  their  charge  upon  the  trip,  they  are  not 
shipped;  taken  in,  or  put  on  board  as  'merchandise.' 
.     .     .     ."    (The  Garden  City,  26  Fed.  766  on  770.) 

On  February  25,  1921,  Honorable  Edward  E. 
Cushman  had  submitted  to  him  a  case  where  sub- 
stantially the  same  facts  were  set  forth  as  in  the 
instant  case,  and  on  November  8,  1921,  Honorable 
Jeremiah  Neterer  had  submitted  to  him  a  case 
where  substantially  the  same  facts  were  set  forth 
as  in  the  instant  case,  wherein  each  of  said  judges 
held  in  favor  of  the  respective  claimants,  and  since 
we  have  not  been  able  to  find  that  either  of  these 
cases  have  been  reported,  we  will  set  out  the  opin- 
ions of  said  judges  in  full,  to-wit: 
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''IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES,  WESTERN   DISTRICT  OF 

WASHINGTON,  NORTHERN 

DIVISION 


United  States  of  America, 

Libelant,        I  No.  5700 

^       ,,  Z.       ^  Memorandum 

One   Hudson   Six -Cylinder  \        Decision 
Automobile,     Serial     No. 

3563,  British  Columbia  Li-  i    Filed    February 

cense  No.  17265,  \  25,  1921 

Respondent. 


Hon.  Robert  C.  Saunders,  U.  S.  Attorney, 

Hon.  R.  E.  Capers,  Assistant  U.  S.  Attorney, 

For  Libelant 

Bausman,  Oldham,  Bullitt  &  Eggerman, 

For  Claimant 
Cushman,  District  Judge: 

''The  strayed  cattle  case  ( U.  S.  vs.  85  Head  of 
Cattle,  205  Fed.  679  at  681)  is  in  point  to  this  ex- 
tent: Judge  Bourguin  points  out  in  it  the  friction 
liable  to  arise  in  a  foreign  country — the  bitter 
feeling  liable  to  be  excited  by  any  harsh  practice  or 
interpretation  in  the  enforcement  of  the  customs 
law,  and  reprisals  taken  to  the  disadvantage  of  our 
own  citizens — there  concludes  that  comity  between 
neighboring  nations  justifies  liberality  in  interpret- 
ing the  statutory  rule. 
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"In  the  matter  of  customs  duties  on  imported 
merchandise,  we  have  largely  to  do  with  people 
from  foreign  countries  who  can  not  be  expected  to 
have  the  same  familiarity  with  our  laws  as  our 
own  citizens  have.  Our  citizens  and  residents  of 
this  country  alone  are  concerned,  generally,  with 
those  businesses  which  are  regulated  by  the  inter- 
nal revenue  laws.  Hence  there  is  justification  for 
a  more  liberal  and  considerate  practice  or  rule  in 
the  administration  and  interpretation  of  the  cus- 
toms law  than  in  the  internal  revenue. 

'The  only  province  of  the  court  is  to  deter- 
mine what  the  law  is.  Congress  in  protecting  the 
equities  of  bona  fide  and  innocent  vehicle  owners 
under  the  Volstead  Act,  which  act  prohibited  the 
transportation  into  the  United  States  of  intoxicating 
liquor,  containing  over  one-half  of  one  per  cent  al- 
cohol by  volume  and  fit  for  beverage  purposes,  as 
well  as  its  transportation  within  the  country,  which 
necessarily  follows  that,  if  it  be  determined  that 
this  automobile  was  used  for  the  purpose  of  bring- 
ing such  liquor  into  the  United  States,  that  claim- 
ant herein  is  entitled  to  prevail,  for  the  court  finds 
it  to  have  been  innocent  in  all  respects  in  this 
transaction. 

''It  cannot  be  that  Congress  ever  contemplated 
that  a  person  smuggling  liquor  into  the  United 
States  would  appear  at  the  customs  house  and  de- 
clare his  automobile  and  offer  it  for  examination 
and  inspection  to  the  customs  officers.  The  same 
would  be  true  regarding  any  and  all  other  vehicles 
so  used. 
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"The  court  in  the  present  case  places  its  deci- 
sion on  the  authority  of  U.  S.  vs.  1,1501/2  Pounds  of 
Celluloid  (82  Fed.  627). 

'The  Government  proceeds  against  the  auto- 
mobile in  the  present  case  as  merchandise  brought 
into  the  United  States  in  violation  of  law,  the  for- 
feiture of  which  is  condemned  under  section  3082 
R.  S.  (Comp.  Stat.  5785).  In  order  for  it  to  pre- 
vail, its  forfeiture  must  then  be  shown  to  be  as 
merchandise  and  not  as  a  vehicle  engaged  in  an 
illegal  importation. 

'There  is  this  reason  occurring  to  the  court  as 
shown  why  Congress  may  have  intended  a  more 
drastic  rule  for  the  condemnation  and  forfeiture  of 
the  vehicle  when  used  in  the  illegal  importation  of 
merchandise  generally  than  would  obtain  in  case 
of  the  bringing  in  of  a  vehicle  as  merchandise.  The 
vehicle  is  not,  ordinarily,  a  thing  of  any  great 
value,  whereas  the  value  of  the  merchandise,  which 
might  be  illegally  brought  into  the  United  States,  or 
transported  within  the  United  States  might  be  ex- 
ceedingly large  and  out  of  all  proportion  and  rela- 
tion to  the  actual  value  of  the  vehicle. 

''As  a  vehicle  engaged  in  such  transportation, 
tlie  automobile,  itself,  would  be  an  instrument  of 
wrong — it  is  a  guilty  thing  and  not  the  subject  of 
a  wrong,  merchandise,  it  is  an  innocent  thing,  for- 
feited as  a  means  of  punishing  the  guilty  individual. 
As  a  vehicle  engaged  in  such  transportation,  it  is, 
itself,  considered  guilty.  It  is  guilt  of  the  latter 
character.    That  is  the  basis  of  the  decision  in  J.  W. 
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Goldsmith,  Jr. -Grant  Co.  vs.  U.  S.    (Supreme  Court 
Decision  No.  214,  decided  January  17,  1921,) 

'^Decree  for  Claimant." 


"IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES,  WESTERN  DISTRICT  OF 

WASHINGTON,  NORTHERN 

DIVISION 


United  States  of  America, 

Libelant^ 

—  vs  — 

One    5^tudebaker    Automo- 
bile,   Engine    No.    B.    F.    [  No.  6005 
18463,  British  Columbia  Li- 
cense No.  23154;  u      o    inoi 
King   County,    Washington,    [     ^^ember  8,  1921 
License  No.  4840,  together 
with  its  accessories,  furni- 
ture, apparel  and  equipment, 
Respondent.. 

/ 


Thos.  P.  Revelle,  U.  S.  Attorney, 

Attorney  for  U.  S. 
Kellogg  &  Thompson,  Attorneys  for  Claimant, 

William  D.  Sowerby. 
Neterer,  District  Judge: 

"The  claimant,  William  D.  Sowerby,  operates 
an  auto  delivery  in  Vancouver,  B.  C,  and  hires  au- 
tomobiles to  persons  who  personally  drive  such  cars. 
On  the  day  in  question  F.  C.  Johnson  hired  from 
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the  owner  the  car  in  issue  to  drive  from  Vancouver 
to  New  Westminster  and  return,  both  in  British 
Columbia.  Johnson  diverted  the  car  from  the  pur- 
posed trip,  and  drove  to  the  United  States  and  on 
entering  violated  the  custom  laws,  and  the  car  was 
seized  and  forfeiture  is  prayed. 

"That  the  car  was  wrongfully  imported  in  vio- 
lation of  section  8082  R.  S.  section  5785  C.  S.  is 
established.  It  is  clear  that  the  owner,  so  far  as  the 
record  discloses,  was  innocent  of  any  purpose  of  in- 
fraction of  the  customs  law.  When  Johnson  diverted 
the  car  to  the  United  States,  instead  of  confining  it 
to  the  trip  for  which  it  was  hired,  his  possession 
became  wrongful.  The  possession  at  the  time  of 
entry  being  wrongful,  and  no  misconduct  or  negli- 
gence on  the  part  of  the  owner  appearing,  the  act 
of  Johnson  cannot  forfeit  the  car  as  against  the  true 
owner.  Kainit,  37  Fed.  326.  Prisch  vs.  Ware,  4 
Cranch  347;  Lady  Essex,  39  Fed.  767.  The  cases 
cited  by  plaintiff  are  cases  where  the  forfeited  prop- 
erty was  in  the  lawful  custody  of  the  person  violat- 
ing the  law,  but  used  for  an  unlawful  purpose. 
This  was  the  status  in  U.  S.  vs.  Chandler  automo- 
bile, decided  by  this  court  April  9,  1919. 

"Neterer,  Judge.'' 

The  authorities  cited  by  the  Government's 
counsel  as  an  abstract  proposition  of  law,  and  when 
applied  to  apropos  fact  are  germane  to  those  facts; 
but  they  do  not  apply  to  nor  fit  the  facts  of  the  in- 
stant  case — here   is   an    automobile   owned    by    a 
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Canadian,  converted, — stolen — by  a  foreigner,  an 
instrument  of  conveyance  only,  fraudulently  driven 
from  a  foreign  country  with  contraband  goods,  into 
the  United  States  with  the  intention  of  returning  tq 
its  home  port  when  discharged  of  its  cargo — goods, 
not  even  merchandise. 

The  last  two  cases  cited  in  the  brief  of  the  Gov- 
ernment's counsel  are  far  afield  when  applied  to  the 
facts  in  this  case;  at  the  trial,  the  Government's 
counsel  was  somewhat  of  the  same  opinion  as  he 
states,  statement  of  facts,  page  15: 

''Now  I  have  found  and  located  another  cita- 
tion, namely  in  the  case  of  the  United  States  vs. 
One  Black  Horse,  et  al.,  in  147  Fed.  770,  which  holds 
that  a  horse  and  wagon  used  in  the  transportation 
of  smuggled  merchandise  is  forfeited.  Of  course 
that  is  a  little  different  from  this  case." 

True,  the  facts  are  quite  different  from  the  in- 
stant case,  as  well  as  are  the  facts  in  129  Fed.  167. 
Neither  of  those  cases  were  prosecuted  under  R.  S. 
section  3082. 

These  two  cases  cited  by  the  learned  counsel 
for  the  Government  are,  in  our  opinion,  overruled 
in  re;  U.  S.  vs.  One  Paige  Automobile,  et  al.,  277 
Fed.  524,  that  court  holding  in  substance  that  the 
Government   should  proceed   under   section   26   of 
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title  2  of  the  Volstead  Act  (41  Stat.  315),  the  Gov- 
ernment in  that  case  taking  the  position  that  they 
had  a  right  to  insist  upon  a  forfeiure  under  either 
law  applicable,  to-wit:  section  26  of  the  Volstead 
Act  or  the  customs  law  (38  Stat.  114). 

Even  though  it  be  held  that  these  two  decisions 
are  not  overruled,  and  that  section  3082  of  the 
Revenue  Law  is  the  proper  one  to  proceed  under,  the 
case  of  [7.  S.  vs.  One  Automobile,  237  Fed.  891, 
holds  to  the  contrary.  We  quote  only  a  portion  of 
the  syllabus: 

"An  Indian  was  given  possession  of  a  motor 
car  under  a  conditional  contract  of  sale,  used  the 
machine  for  the  purpose  of  introducing  intoxicating 
liquor  into  Indian  country,  held  that  only  his  inter- 
est in  the  car  could  be  forfeited." 

A  kindred  decision  is  found  in,  and  an  affirm- 
ance of  this  principal  is  determined  by  the  Circuit 
Court  of  Appeals,  Eighth  Circuit,  Shawnee  Na- 
tional Bank  vs.  U.  S.,  249  Fed.  583.  The  syllabus 
in  that  case  saying  in  part: 

"It  is  a  principal  of  natural  law  and  justice 
that  statutes  will  not  be  held  to  forfeit  property 
except  for  the  fault  of  the  owner  or  his  agents,  un- 
less such  a  construction  is  unavoidable." 
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The  same  principal  is  laid  in  U.  S.  vs.  1, 1501/2 
Pounds  of  Celluloid,  82  Fed.  627,  Circuit  Court  of 
Appeals,  Sixth  Circuit,  and  was  heard  ''Before  Taft 
and  Lurton,  circuit  judges  .  .  ."  Opinion  writ- 
ten by  Justice  Lurton. 

District  Judge  Bourguin  in  speaking  of  forfei- 
tures says: 

"Forfeitures  are  odious,  and  to  be  declared  only 
when  clearly  imposed  by  statute.  When  they  are 
claimed  against  those  whose  only  offense  is  that  they 
lawfully  intrusted  their  property  to  others  who  be- 
trayed the  trust  and  diverted  the  property  to  unlaw- 
ful uses,  it  must  be  very  clear  indeed  that  the 
owners  are  within  both  the  latter  and  spirit  of  the 
statute,  or  the  claim  must  be  disallowed.  The  stat- 
ute herein  has  no  application  to  the  property  of 
Matt's  parents.  The  whiskey  of  Grandjo  and  the 
horse  of  James  Matt  are  alone  declared  forfeited. 
The  parents  of  Matt  v/ill  have  judgment.  The  sei- 
zure of  their  property  was  with  probable  cause, 
however,  and  upon  reasonable  grounds;  and  a  cer- 
tificate thereof  will  be  entered." 

U.  S.  vs.  Two  Gallons  of  Whiskey,  213  Fed. 
986  on  988. 

Again  we  cannot  subscribe  to  the  doctrine  that 
the  Government  has  any  right  after  the  state  has 
arrested  the  driver,  fined  and  imprisoned  him  and 
held  the  automobile  for  twenty-eight  days,  to  then 
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two  days  before  the  driver  is  released,  deliver  this 
automobile  to  the  Government  for  seizure  and  for- 
feiture, and  which  was  seized  on  November  6th, 
as  set  forth  in  paragraph  V  of  the  libel  ( Transcript 
of  Record,  page  4) — said  libel  being  verified  on 
November  29,  1920. 

We  maintain  that  the  construction  placed  upon 
section  3082  by  the  Government  is  not  warranted  so 
long  as  another  construction  is  possible,  and  that 
the  judgment  of  the  Honorable  Nisi  Prius  Court 
should  be  affirmed. 

Respectfully  submitted, 

GEO.  B.  COLE,  and 
JOHN  WESLEY  DOLBY, 

Seattle,  Washington. 

J.  D.  McPHEE,  Vancouver,  B.  C. 
Attorneys  for  Appellee. 
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UNITED   STATES  OF   AMERICA, 

Appellant^ 

VS. 

ONE  McLaughlin  touring  automobile, 

SERIAL  NUMBER  514874,  ENGINE  NUM- 
BER 487067,  BRITISH  COLUMBIA  LI- 
CENSE  NUMBER  17893,  Respondeat 

ANGELO  GULARAS, 

Appellee. 


Appeal  From  the  United  States  District  Court 

For  the  Western  District  of  Washington, 

Northern  Division. 


Hon.  Edw.  E.  Cushman,  Judge. 


BRIEF  FOR  THE  APPELLANT. 


STATEMENT. 


By  libel  of  information  for  forfeiture  the 
United  States  libelled  a  McLaughlin  automobile 
manufactured  in  the  Dominion  of  Canada  for  the 
reason  that  the  same  was  on  or  about  the  2nd  day 
of   October,    1920,    unlawfully   imported   into   the 


United  States.  The  libel  specifically  described  the 
automobile  and  alleged  that  it  was  merchandise 
subject  to  duty  and  that  one  Jim  Roberts,  alias  John 
Doe  Rogers,  on  the  date  mentioned  did  fraudulent- 
ly and  knowingly  import  the  same  and  receive  and 
conceal  and  transport  the  same  in  the  United  States 
knowing  that  the  same  had  been  unlawfully  im- 
ported from  a  foreign  country,  and  the  libel  further 
averred  and  alleged  the  seizure  by  the  proper  Cus- 
toms officers  and  the  appraisal  of  the  said  automo- 
bile in  the  sum  of  Seventeen  Hundred  Dollars 
($1700.00).  In  due  course  the  appellee  appeared 
and  answered  the  libel  of  information  and  set  up 
certain  affirmative  matters.  In  his  answer  the 
claimant  admitted  all  of  the  allegations  of  the  libel 
save  and  except  that  the  automboile  was  merchan- 
dise and  in  his  affirmative  matter  alleged  that  he 
was  the  equitable  and  legal  owner  of  the  automo- 
bile, that  the  same  was  brought  into  the  United 
States  without  his  knowledge  or  information  and 
in  violation  of  an  agreement  which  he  had  with 
another  who  was  entitled  to  possession  of  the  said 
automobile,  and  further  alleged  that  the  automo- 
bile was  used  on  or  about  the  date  alleged  in  the 
libel  for  the  purpose  of  importing  and  conveying 
a  quantity  of  whiskey  from  Canada  into  the  United 
States  and  that  the  same  was  laden  with  whiskey 


at  the  time  of  seizure.  In  effect,  the  claimant 
averred  that  he  was  an  innocent  party  and  prayed 
for  the  dismissal  of  the  libel.  Upon  a  trial  the 
relief  prayed  for  by  the  claimant  was  granted. 
From  this  decision  the  Government  prosecutes  this 
appeal. 

ARGUMENT. 

The  Government's  position  may  be  succinctly 
summarized  by  stating  that  an  automobile  is  mer- 
chandise and  is  subject  to  forfeiture  for  illegal  im- 
portation, and  the  Government's  right  to  subject 
such  merchandise  to  forfeiture  after  the  same  has 
been  illegally  imported  may  not  be  denied  merely 
because  the  equitable  or  legal  title  to  the  merchan- 
dise happens  to  be  in  an  individual  who  is  himself 
guiltless  of  wrong  doing. 

Section  2766  R.  S.  defines  merchandise  as  be- 
ing 

''goods,  wares  and  chattels  of  every  descrip- 
tion capable  of  being  imported." 

Merchandise  has  been  defined  as  goods  capable  of 
lawful  importation. 

U.  S.  V.  Sischo,  270  Fed.  958. 

Certainly  it  may  not  be  gainsaid  that  automo- 
biles have  frequently  been  imported,  and  in  any 


event  in  this  case  appellee  did  not  raise  the  ques- 
tion of  importation  but  merely  denied  that  the 
automobile  in  question  was  merchandise.  It  would 
further  appear  that  an  automobile  is  merchandise, 
otherwise  Congress  would  not  have  enacted  the 
statute  which  provides  for  the  specific  amount  of 
tariff  which  is  due  upon  automobiles,  namely: 

38  Stats,  at  Large,  page  125; 

Sec.  5291,  paragraph  119  Comp.  Stats. 

An  automobile  is  dutiable  merchandise. 

U.  S.  V.  Archer  &  Co.,  168  Fed.  242. 
Under  Section  3100  R.  S.  it  is  the  duty  of  a 
driver  of  an  automobile  to  report  the  same  to- 
gether with  its  contents  to  the  proper  Customs 
officer  upon  arrival  in  this  country.  One  bring- 
ing an  automobile  into  the  United  States  and  fail- 
ing to  do  so  violates  the  law. 

Estes  V.  U.  S.,  227  Fed.  818. 
It  may  be  noted  that  the  automobile  was  brought 
into  the  United  States  without  compliance  with 
this  statute  and  it  may  be  further  noted  and  ob- 
served that  there  is  not  a  scintilla  of  evidence  tend- 
ing to  show  that  it  was  in  fact  the  purpose  of  the 
driver  of  the  automobile  to  return  the  same  to 
Canada  whence  he  came.     The  intent  on  the  part 
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of  the  driver  to  return  this  automobile  to  Canada 
was  merely  assumed  by  the  Court. 

The  automobile  which  the  Government  seeks 
to  forfeit  is  and  was  lawful  merchandise  and  the 
Government  predicates  its  libel  of  information  for 
forfeiture  upon  Section  3082  R.  S.,  which  is  a 
straight  Customs  forfeiture  statute.  Under  the 
statute  just  quoted  the  automobile  being  merchan- 
dise illegally  imported  was  subject  to  forfeiture. 

Keck  V.  U.  S.,  172  U.  S.  434; 

U.  S,  V.  Chesbrough,  176  Fed.  778; 

Estes  V.  U.  S.,  227  Fed.  818; 

U.  S.  V.  50  Waltham  Watch  Movements ,  139 
Fed.  291; 

U.  S.  V.  Caminata,  194  Fed.  903; 

U.  S.  V,  25  Pictures,  260  Fed.  853. 

The  claimant  herein  earnestly  insists  that  the 
forfeiture  should  not  be  had  for  the  reason  that  he 
had  no  knowledge  of  the  illegal  importation  and 
that  had  he  been  advised  of  it  he  would  not  have 
permitted  the  same  and  that  he  is  innocent  of  any 
wrongdoing,  and  that  the  operation  of  Section  3082 
R.  S.  would  work  an  unnecessary  and  unfair  hard- 
ship upon  an  innocent  person.  Mr.  Gularas,  the 
claimant  herein,  is  undoubtedly  an  honest  man 
and  innocent  of  wrongdoing,  and  it  may  be  that 


he  may  suffer  as  a  result  of  the  dishonesty  of  one 
with  whom  he  contracted  or  dealt.  However,  we 
have  the  customs  and  revenue  laws  of  the  United 
States  and  the  revenues  of  the  United  States  must 
be  maintained. 

It  has  been  held  that  a  vehicle  illegally  im- 
ported is  liable  to  forfeiture  without  regard  to  the 
innocence  or  guilty  knowledge  of  the  owner. 

U.  S.  V.  One  Black  Horse,  129  Fed.  167; 
U.  S.  V.  One  Black  Horse,  147  Fed.  770. 

The  case  last  above  quoted  even  holds  that  a  horse 
and  wagon  used  in  the  transportation  of  smuggled 
merchandise  is  forfeitable  regardless  of  the  fact 
that  the  owner  and  its  driver  did  not  have  knowl- 
edge of  the  purpose  for  which  it  was  being  used. 
If  the  law  were  not  so  great  opportunities  would  be 
presented  for  collusion  between  those  deciding  to 
smuggle  goods  into  the  United  States  and  persons 
holding  dummy  or  fraudulent  conditional  sales  con- 
tracts or  mortgages  upon  the  vehicle  used  in  the 
importation. 

It  is,  therefore,  respectfully  averred  that  an 
automobile  is  merchandise  and  that  when  the  same 
has  been  illegally  imported  into  the  United  States 
it  may  be  forfeited  to  the  United  States  regardless 
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of  the  title  or  equitable    interest    of    an    innocent 
owner. 

Respectfully  submitted, 

THOMAS  P.  REVELLE, 
United  States  Attorney. 

JOHN  A.   FRATER, 

Assistant  United  States  Attorney. 

Attorneys  for  Appellant. 


No.  3873 

Ctrrtttt  doitrt  of  ^ppmln 


/3 


LAM  FOOK  YOU, 

Appellant, 
vs. 
EDWARD  WHITE,  as  Commissioner  of  Immigra- 
tion for  the  Port  of  San  Francisco, 

Appellee. 


©rattarrtpt  of  UworJu 


Upon  Appeal  from  the  Southern  Division  of  the 

United  States  District  Court  for  the 

Northern  District  of  California, 

First  Division. 


FILED 

MAY  29  1922 

P.  D.  MONCKTON, 

QLI£f{K. 


Fiimer  Bros.  Co.  Print,  830  Jackion  St..  S.  F..  0«1. 


No.  3873 

dtrttttt  ©ottrt  of  App^ala 

3fxir  %  ]^ual|  (EUrntit 


LAM  FOOK  YOU, 

Appellant, 
vs. 
EDWARD  WHITE,  as  Commissioner  of  Immigra- 
tion for  the  Port  of  San  Francisco, 

Appellee. 


©rattsmpt  nf  ^Hoxh. 


Upon  Appeal  from  the  Southern  Division  of  the 

United  States  District  Court  for  the 

Northern  District  of  California, 

First  Division. 


Fiimer  Bros.  Co.  Print,  830  Jackson  St.,  S.  F..  G«l. 


INDEX  TO  THE  PRINTED  TRANSCRIPT  OF 

RECORD. 


[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record  are 
printed  literally  in  italic;  and,  likewise,  cancelled  matter  appearing  In 
the  original  certified  record  is  printed  and  cancelled  herein  accord- 
ingly. When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems  to 
occur.] 

Page 

Assignment    of    Errors 13 

Certificate  of   Clerk   U.    S.   District   Court  to 

Original  Exhibits 21 

Certificate  of  Clerk  U.  S.    District    Court    to 

Transcript  on  Appeal 18 

Citation   on   Appeal 19 

Demurrer  to  Petition  for  Writ  of  Habeas  Cor- 
pus    9 

Names  and  Addresses  of  Attorneys  of  Record. .  1 

Notice  of  Appeal 11 

Order  Allowing  Petition  for  Appeal 16 

Order   Sustaining   Demurrer  to   and  Denying 

Petition  for  a  Writ  of  Habeas  Corpus ....  10 

Order  to  Show  Cause 8 

Petition  for  Appeal 12 

Petition  for  Writ  of  Habeas  Corpus 2 

Praecipe  for  Transcript  on  Appeal 1 

Stipulation  and  Order  for  Withdrawal  of  Im- 
migration Records 17 


Names  and  Addresses  of  Attorneys  of  Record. 

For  Petitioner  and  Appellant: 

M.  A.  THOMAS,  Esq.,  Humboldt  Bank  Bldg., 
San  Francisco,  California. 
For  Respondent  and  Appellee: 

UNITED  STATES  ATTORNEY,  San  Fran- 
cisco, Calif. 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,  First  Division. 

No.  17,223. 

In  the  Matter  of  LIM  FOOK  YOU  on  Habeas  Cor- 
pus. 

Praecipe  for  Transcript  on  Appeal. 

To  the  Clerk  of  the  Above  Court : 

Please  prepare  and  certify  the  record  on  appeal 
in  the  above-entitled  matter,  to  be  composed  of  the 
following  papers: 

(1)  Petition  for  writ  of  habeas  corpus; 

(2)  Order  to  show  cause; 

(3)  Demurrer  of  respondent; 

(4)  Judgment  and  order  sustaining  demurrer 
and  denying  petition  for  discharge  on  writ  of  ha- 
beas corpus; 

(5)  Notice  of  appeal; 

(6)  Petition  for  appeal; 

(7)  Assignment  of  errors; 

(8)  Order  allowing  appeal; 


^  Lam  Fook  You 

(9)  Stipulation  and  order  for  withdrawal  of 
immigration  records; 

(10)  Citation  on  appeal;  and 

(11)  Clerk's  certificate  as  to  record  on  appeal. 
Dated :  May  4th,  1922. 

M.  A.  THOMAS, 
Attorney  for  Petitioner  and  Appellant. 

[Endorsed] :  Receipt  of  copy  of  the  within 
praecipe  for  transcript  on  appeal  is  hereby  ad- 
mitted this  4  day  of  May,  1922. 

JOHN  T.  WILLIAMS, 

U.  S.  Attorney  for  Respondent  and  Appellee. 

Filed  May  4,  1922.  W.  B.  Maling,  Clerk.  By 
C.  W.  Calbreath,  Deputy  Clerk.     [1*] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,  First  Division. 

No.  17,2'23. 

In  the  Matter  of  LAM  FOOK  YOU   (19730/28-6 

Ex.  SS.  Nanking  11/27/20),  on  Habeas  Cor- 
pus. 

Petition  for  Writ  of  Habeas  Corpus. 

To  the  Honorable,  United  States  District  Judge, 
now  Presiding  in  the  United  States  District 
Court,  in  and  for  the  Northern  District  of 
California,   First  Division: 


*Page-nujnber  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Record. 
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It  is  respectfully  shown  by  the  petition  of  the  un- 
dersigned that  Lam  Fook  You,  hereafter  in  this 
petition  referred  to  as  "the  detained,"  is  unlaw- 
fully imprisoned,  detained,  confined  and  restrained 
of  his  liberty  by  Edward  White,  Commissioner  of 
Immigration  for  the  Port  of  San  Francisco,  at  the 
Immigration  Station  at  Angel  Island,  County  of 
Marin,  State  and  Northern  District  of  California, 
Southern  Division  thereof;  that  the  said  imprison- 
ment, detention,  confinement  and  restraint  are  il- 
legal, and  the  illegality  thereof  consists  in  this,  to 
wit: 

That  it  is  claimed  by  the  said  Commissioner  that 
the  said  detained  is  a  Chinese  person  and  alien  not 
subject  or  entitled  to  admission  into  the  United 
States  under  the  terms  and  provisions  of  the  Acts 
of  Congress  of  May  6th,  1882,  July  5th,  1884,  No- 
vember 3d,  1893,  and  April  29th,  1902,  as  amended 
and  re-enacted  by  section  5  of  the  Deficiency  Act  of 
April  7th,  1904,  which  said  Acts  are  commonly 
known  and  referred  to  as  the  Chinese  Exclusion  or 
Restriction  Acts;  and  that  he,  the  said  Commis- 
sioner, intends  to  deport  the  said  detained  away 
from  and  out  of  the  United  States  to  the  Republic 
of    China.     [2] 

That  the  said  Commissioner  claims  that  the  said 
detained  arrived  at  the  Port  of  San  Francisco  on 
or  about  the  27tli  day  of  November,  1920,  on  the 
S.  S.  "Nanking,"  and  thereupon  made  application 
to  enter  the  United  States  as  the  son  of  a  native- 
born  citizen  thereof,  and  that  the  application  of 
the  said  detained  to  enter  the  United  States  as  a 
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citizen  thereof  was  denied  by  the  said  Commis- 
sioner of  Immigration,  and  that  an  appeal  was 
thereupon  taken  from  the  excluding  decision  of  the 
said  Commissioner  of  Immigration,  to  the  Secretary 
of  the  Department  of  Labor,  and  that  the  said  Sec- 
retary thereafter  dismissed  the  said  appeal;  that 
it  is  claimed  by  the  said  Commissioner  that  in  all  of 
the  proceedings  had  herein  the  said  detained  was 
accorded  a  full  and  fair  hearing;  that  the  action 
of  the  said  Commissioner  and  the  said  Secretary 
was  taken  and  made  by  them  in  the  proper  exercise 
of  the  discretion  committed  to  them  by  the  statute 
in  such  cases  made  and  provided,  and  in  accord- 
ance with  the  regulations  promulgated  under  the 
authority  contained  in  the  statutes. 

But,  on  the  contrary,  your  petitioner,  on  his  in- 
formation and  belief  alleges  that  the  hearing  and 
proceedings  had  herein,  and  the  action  of  the  said 
Commissioner,  and  the  action  of  the  said  Secre- 
tary was  and  is  in  excess  of  the  authority  commit- 
ted to  them  by  the  said  rules  and  regulations  and 
by  said  statutes,  and  that  the  denial  of  the  applica- 
tion of  the  said  detained  to  enter  the  United  States 
as  the  son  of  a  native-born  citizen  thereof,  was 
and  is  an  abuse  of  the  authority  committed  to  them 
by  the  said  statutes  in  each  of  the  following  par- 
ticulars hereinafter  set  forth : 

Your  petitioner  alleges  upon  his  information 
and  belief  that  the  evidence  presented  before  the 
immigration  authorities  upon  the  application  of 
the  said  detained  to  enter  the  United  States,  which 
said  evidence  is  now  hereby  referred  to  with  the 
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same  force  and  effect  as  if  set  forth  in  full  herein, 
was  of  such  conclusive  kind  and  character  estab- 
lishing the  birth  of  the  father  of  the  [3]  de- 
tained within  the  United  States,  and  hence  show- 
ing the  said  detained  to  be  the  son  of  a  native-born 
citizen  thereof,  and  which  said  evidence  was  of 
such  legal  weight  and  sufficiency  that  it  was  an 
abuse  of  discretion  on  the  part  of  the  said  Commis- 
sioner and  the  said  Secretary  to  deny  the  said  de- 
tained the  right  to  admission  into  the  United  States 
and  instead  thereof  to  refuse  to  be  guided  by  said 
evidence,  and  the  said  adverse  action  of  the  said 
commissioner  and  the  said  Secretary  was,  your  pe- 
titioner alleges  upon  his  information  and  belief, 
arrived  at  and  was  done  in  denying  the  said  de- 
tained the  fair  hearing  and  consideration  of  his 
case  to  which  he  was  entitled.  Said  action  was 
done  in  excess  of  the  discretion  committed  to  the 
said  Secretary  and  the  said  Commissioner  of  Im- 
migration. And  your  petitioner  further  alleges 
upon  his  information  and  belief,  that  the  said  ac- 
tion of  the  said  Secretary  and  the  said  Commis- 
sioner was  influenced  against  the  said  detained  and 
against  his  witnesses  solely  because  of  his  being  of 
the  Chinese  race. 

That  your  petitioner  has  not  in  his  possession 
the  whole  of  the  said  proceedings  had  before  the 
said  Commissioner  and  the  said  Secretary  of  La- 
bor, but  has  in  his  possession  and  offers  as  a  part 
thereof,  as  a  separate  exhibit  and  marked  Exhibit 
"A,"  a  partial  record  of  such  proceedings,  and 
your  petitioner  alleges  his  willingness  to  incorpor- 
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ate  and  have  considered  as  part  and  parcel  of  Ms 
petition,  the  whole  of  said  immigration  record 
when  the  same  shall  have  been  received  from  the 
Secretary  of  Labor  at  Washington,  and  have  it 
presented  to  this  Court  at  the  hearing  to  be  had 
hereon. 

That  it  is  the  intention  of  the  said  Commissioner 
to  deport  the  said  detained  out  of  the  United 
States,  and  away  from  the  land  of  which  he  is  a 
'citizen,  by  the  S.  S.  ''Nile,"  sailing  from  the  Port 
of  San  Francisco  on  the  26th  day  of  May,  1921, 
unless  this  Court  intervenes  to  prevent  said  de- 
portation.    [4] 

That  the  said  detained  is  in  detention  as  afore- 
said, and  is  a  minor  of  tender  years  and  for  that 
reason  is  unable  to  verify  this  petition  upon  his 
own  behalf,  and  for  that  reason  this  petition  is 
verified  by  his  father,  your  petitioner  herein,  but 
for  and  as  the  act  of  the  said  detained. 

WHEREFORE,  your  petitioner  prays  that  a 
writ  of  habeas  corpus  issue  herein  as  prayed  for, 
directed  to  the  said  Commissioner,  commanding 
and  directing  him  to  hold  the  body  of  the  said  de- 
tained within  the  jurisdiction  of  this  Court,  and  to 
present  the  body  of  the  said  detained  before  this 
Court  at  a  time  and  place  to  be  specified  in  said 
order,  together  with  the  time  and  cause  of  his  de- 
tention, so  that  the  same  may  be  inquired  into  to 
the  end  that  the  said  detained  may  be  restored  to 
his  liberty  and  go  hence  without  day. 
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Dated:  San  Francisco,  California,  May  21st, 
1921. 

LAM  KIM  TONG, 

Petitioner. 
M.  A.  THOMAS, 

Attorney    for    Petitioner,    502    Hum- 
boldt   Bank   iBldg.,    785    Market 
Street,  San  Francisco,  California. 
[5] 

United  States  of  America, 

■State  and  Northern  District  of  California, 

^City  and  County  of  San  Francisco, — ss. 

The  undersigned,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  petitioner  named  in  the  foregoing 
petition;  that  the  same  has  been  read  and  ex- 
plained to  him  and  he  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  those  matters  which  are  therein  stated  on 
his  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true. 

LAM  KIM  TONG, 

Petitioner. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  May,  1921. 

[Seal]  J.  D.  BROWN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  May  21,  1921.  W.  B.  Mai- 
ing,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[6] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  ISTorthern  District  of 
California,  First  Division. 

No.  17,223. 

In  the  Matter  of  LAM  FOOK  YOU  (19730/28-6 
Ex  SS.  Nanking  11/27/20)  on  Habeas  Cor- 
pus. 

Order  to  Show  Cause. 

Good  cause  appearing  therefor,  and  upon  read- 
ing the  verified  petition  herein, — 

IT  IS  ORDERED  that  Edward  White,  Commis- 
sioner of  Immigration  for  the  Port  of  San  Fran- 
cisco, appear  before  this  Court  on  the  28th  day  of 
May  1921,  at  the  hour  of  10  o'clock  A.  M.  of  said 
day,  to  show  cause,  if  any  he  has,  why  a  writ  of 
habeas  corpus  should  not  be  issued  as  herein  prayed 
for,  and  that  a  copy  of  this  order  be  served  upon 
the  said  Commissioner. 

AND  IT  IS  FURTHER  ORDERED  that  the 
said  Edward  White,  Commissioner  of  Immigration 
as  aforesaid,  or  whoever  acting  under  the  orders 
of  the  said  Commissioner  or  the  Secretary  of  Labor, 
shall  have  the  custody  of  the  said  Lam  Fook  You, 
are  hereby  ordered  and  directed  to  retain  the  said 
Lam  Fook  You  within  the  custody  of  the  said  Com- 
missioner of  Immigration,  and  within  the  jurisdic- 
tion of  this  Court  until  its  further  order  herein. 

Dated:  San  Francisco,  California,  May  21st, 
1921. 

M.  T.  DOOLING, 
United  States  District  Judge. 
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[Endorsed] :     Filed  May  21,  1921.     W.  B.  Hal- 
ing,  Clerk.     By  C.   W.   Calbreath,   Deputy   Clerk. 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  17,223. 

In  the  Matter  of  LAM  FOOK  YOU,  on  Habeas 
Corpus. 

Demurrer  to  Petition  for  Writ  of  Habeas  Corpus, 

Comes  now  the  respondent,  Edward  White,  Com- 
missioner of  Immigration,  at  the  Port  of  San  Fran- 
cisco, in  the  Southern  Division  of  the  Northern 
District  of  California,  and  demurs  to  the  petition 
for  a  writ  of  habeas  corpus  in  the  above  entitled 
cause  and  for  grounds  of  demurrer  alleges: 

I. 

That  the  said  petition  does  not  state  facts  suffi- 
cient to  entitle  petitioner  to  the  issuance  of  a  writ 
of  habeas  corpus,  or  for  any  relief  thereon. 

II. 

That  said  petition  is  insufficient  in  that  the 
statements  therein  relative  to  the  record  of  the 
testimony  on  the  trial  of  the  said  applicant  are 
conclusions  of  law  and  not  statements  of  the  ulti- 
mate facts. 
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WHEREFORE,  respondent  prays  that  the  writ 
t)f  habeas  corpus  be  denied. 

FRANK   M.    SILVA, 

United  States  Attorney, 
BEN  F.  GEIS, 
Asst,  United  States  Attorney, 
Attorneys   for  Respondent. 

[Endorsed]:  Filed  July  ,2,  1921.  W.  B.  Hal- 
ing, Clerk.  By  Lyle  S.  Morris,  Deputy  Clerk. 
[8] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  17,223. 

In  the  Matter  of  LAM  FOOK  YOU,  on  Habeas 
Corpus. 

(Order    Sustaining    Demurrer    to    and    Denying 
Petition  for  a  Writ  of  Habeas  Corpus.) 

,M.  A.  THOMAS,  Esq.,  Attorney  for  Petitioner. 

JOHN  T.  WILLIAMS,  Esq.,  United  States  At- 
torney, and  BEN  F.  GEIS,  Esq.,  Assistant 
United  States  Attorney,  Attorneys  for  Re- 
spondent. 

ON  DEMURRER  TO  PETITION  FOR  A  WRIT 
OF  HABEAS  CORPUS. 
The    demurrer    to    the    petition    for    a    writ    of 
habeas  corpus  herein  is  sustained,  and  said  peti- 
tion is  denied. 
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March  6th,  1922. 

M.  T.  DOOLING, 
Judge. 

[Endorsed] :  Filed  Mar.  6,  1922.  W.  B.  Mal- 
ing,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[9] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District 
of  California,  First  Division. 

No.  17,2213. 

In  the  Matter  of  LIM  FOOK  YOU,  on  Habeas 
Corpus. 

Notice  of  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court,  and  to 
Hon.   JOHN   T.  WILLIAMS,   United   States 
Attorney  for  the  Northern  District  of  Califor- 
nia: 
You  and  each  of  you  v^ill  please  take  notice  that 
Lim   Fook  You,   the   petitioner   and  the   detained 
above   named,   does  hereby   appeal   to   the   Circuit 
Court  of  Appeals   of  the  United   States,   for  the 
Ninth  Circuit  thereof,  from  the   order  and  judg- 
ment made  and  entered  herein  on  the  6th  day  of 
March,   1922,   sustaining   the   demurrer  to   and  in 
denying  the  petition  for  discharge   on  a  w^rit  of 
habeas  corpus  filed  herein. 
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Dated:     San  Francisco,  California,  March  llth, 
1922. 

M.  A.  THOMAS, 
Attorney  for  Detained  and  Petitioner.     [10] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,  First  Division. 

No.  17,223. 

In  the  Matter  of  LIM  FOOK  YOU,  on  Habeas 
Corpus. 

Petition  for   Appeal. 

Now  comes  Lim  Fook  You,  the  petitioner,  and 
the  appellant,  herein  named,  and  says: 

That  on  the  6th  day  of  March,  1922,  the  above- 
entitled  court  made  and  entered  its  order  sustain- 
ing the  demurrer  to  the  petition  for  a  writ  of 
habeas  corpus  and  denying  the  petition  for  dis- 
charge as  prayed  for  and  on  file  herein,  in  which 
said  order  in  the  above-entitled  cause  certain  er- 
rors were  made  to  the  prejudice  of  the  appellant 
herein,  all  of  which  will  more  fully  appear  from  the 
assignment  of  errors  filed  herewith. 

WHEREFOEE,  this  appellant  prays  that  an 
appeal  may  be  granted  in  his  behalf  to  the  Circuit 
Court  of  Appeals  of  the  United  States,  for  the 
Ninth  Circuit  thereof,  for  the  correction  of  the 
errors  so  complained  of,  and  further,  that  a  tran- 
script of   the   record,   proceedings   and   papers    in 
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the  above-entitled  cause,  as  shown  by  the  praecipe, 
duly  authenticated,  may  be  sent  and  transmitted 
to  the  said  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit  thereof;  and  further,  that  the 
appellant  and  detained  be  admitted  to  bail  during 
the  pendency  of  the  appeal  herein,  upon  giving 
a  bond  before  a  Commissioner  of  this  Court  in  the 
sum  of  one  thousand  dollars  ($1,000),  conditioned 
[11]  that  he  will  return  and  surrender  himself 
in  execution  of  whatever  judgment  may  be  final 
herein. 

Dated:     San  Francisco,  California,  March  11th, 
1922. 

M.  A.  THOMAS, 

Attorney  for  Petitioner  and  Appellant  Herein. 
[12] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,  First  Division. 

No.  17,223. 

In  the  Matter  of  LIM   FOOK  YOU,   on  Habeas 

Corpus. 

Assignment  of  Errors. 
Comes  now  Lim  Fook  You,  by  his  attorney,  M.  A. 
Thomas,  Esq.,  in  connection  with  his  petition  for 
an  appeal  herein,  and  assigns  the  following  errors 
which  he  avers  occurred  upon  the  trial  or  hearing 
of  the  above-entitled  cause,  and  upon  which  he  will 
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rely  upon  appeal  to  the  Circuit  Court  of  Appeals, 
for  the  Mnth  Circuit,  to  wit : 

First:  That  the  Court  erred  in  sustaining  the 
demurrer  to  the  petition  for  a  writ  of  habeas  corpus 
herein. 

Second:  That  the  Court  erred  in  denying  the 
petition  for  discharge  of  the  detained  and  appellant 
herein. 

Third:  That  the  Court  erred  in  holding  that  it 
had  no  jurisdiction  to  issue  a  writ  of  habeas  corpus 
as  prayed  for  in  the  petition  herein. 

Fourth:  That  the  Court  erred  in  not  holding 
that  the  Commissioner  of  Immigration  and  the  Sec- 
retary of  Labor  acted  beyond  their  statutory 
authority  and  without  jurisdiction  in  denying  the 
application  of  the  detained  to  enter  the  United 
States,  he  having  furnished  evidence  satisfactory 
and  establishing  his  status  as  the  son  of  a  native 
born  citizen  of  the  United  States     [13] 

Fifth:  That  the  Court  erred  in  not  holding  that 
the  action  of  the  said  Commissioner  and  the  said 
Secretary  in  denying  the  application  of  the  detained 
to  enter  the  United  States  was  an  abuse  of  the  dis- 
cretion committed  to  them  by  the  statute  in  such 
cases  made  and  provided,  and  in  accordance  with 
the  regulations  promulgated  under  the  authority 
contained  in  said  statute. 

Sixth:  That  the  Court  erred  in  holding  that  the 
evidence  presented  before  the  immigration  authori- 
ties upon  the  application  of  the  detained  to  enter 
the  United  States  was  not  of  such  conclusive  kind 
and  character  establishing  the  birth  of  the  father 
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of  the  detained  within  the  United  States,  and  show- 
ing that  the  detained  is  the  son  of  a  native-born 
citizen  thereof.  That  it  was  an  abuse  of  discretion 
on  the  part  of  the  said  Commissioner  and  the  said 
Secretary  to  deny  the  said  detained  the  right  to 
admission  into  the  United  States,  and  to  refuse  to 
be  guided  by  said  evidence. 

Seventh:  That  the  Court  erred  in  holding  that 
the  said  Commissioner  and  Secretary  did  not  deny 
the  detained  a  fair  hearing  and  consideration  in  this 
case,  to  which  he  was  entitled  under  the  law. 

WHEREFORE,  the  appellant  prays  that  the 
judgment  and  order  of  the  Southern  Division  of  the 
United  States  District  Coiu't,  for  the  Northern 
District  of  California,  First  Division,  made  and  en- 
tered herein  in  the  office  of  the  clerk  of  said  court 
on  the  6th  day  of  March,  1922,  discharging  the 
order  to  show  cause  and  sustaining  the  demurrer, 
and  in  denying  the  petition  for  a  writ  of  habeas 
corpus  ,  be  reversed,  and  that  this  cause  be  remitted 
to  the  said  lower  court  with  instructions  to  dis- 
charge [14]  the  said  Lim  Fook  You  from  custody, 
or  grant  him  a  new  trial  before  the  lower  court,  by 
directing  the  issuance  of  the  writ  of  habeas  corpus 
as  prayed  for  in  said  petition. 

Dated:  San  Francisco,  Cal.,  March  11th,  1922. 

M.  A.  THOMAS, 
Attorney  for  Petitioner  and  Appellant. 

[Endorsed]:  Filed  Mar.  11,  1922,  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [15] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,  First  Division. 

No.  17,223. 

In  the  Matter  of  LIM   FOOK  YOU,   on  Habeas 
Corpus. 

Order  Allowing  Petition  for  Appeal. 

On  this  11th  day  of  March,  1922,  came  Lim  Fook 
You,  the  detained  herein,  by  his  attorney,  M.  A. 
Thomas,  Esq.,  and  having  previously  filed  the  same 
herein,  did  present  to  this  court  his  petition  praying 
for  the  allowance  of  an  appeal  to  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 
intended  to  be  urged  and  prosecuted  by  him,  and 
praying  also  that  a  transcript  of  the  record  and 
proceedings  and  papers  upon  which  judgment  herein 
was  rendered,  duly  authenticated,  may  be  sent  to 
the  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  and  that  such  other  and  further 
proceedings  may  be  had  in  the  premises  as  may 
seem  proper; 

ON  CONSIDERATION  WHEREOF,  the  Court 
hereby  allows  the  appeal  herein  prayed  for,  and 
orders  execution  and  deportation  stayed  pending 
the  hearing  of  the  said  case  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

Dated:    San  Francisco,   Cal.,   March   11th,    1922. 

M.  T.  DOOLING, 
United  States  District  Judge. 
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[Endorsed] :  Filed  Mar.  11,  1922.    W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [16] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,  First  Division. 

No.  17,223. 

In  the  Matter  of  LIM   FOOK  YOU,   on  Habeas 
Corpus. 

Stipulaition  and  Order  for  Withdrawal  of  Immi- 
gration Records. 
It  is  hereby  stipulated  and  agreed  by  and  between 
the  respective  parties  hereto,  through  and  by  their 
attorneys  herein,  that  the  original  immigration 
records  in  evidence  and  considered  as  part  and 
parcel  of  the  petition  for  a  v^rit  of  habeas  corpus 
upon  hearing  of  the  demurrer  in  the  above-entitled 
matter,  may  be  withdrawn  from  the  files  of  the 
clerk  of  the  above-entitled  court  and  filed  with  the 
clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  there  to  be  considered  as  part 
and  parcel  of  the  record  on  appeal  in  the  above- 
entitled  case  with  the  same  force  and  effect  as  if 
embodied  in  the  transcript  of  the  record  and  so 
certified  by  the  clerk  of  this  Court. 

Dated:  San  Francisco,  Cal.,  March  25,  1922. 

M.  A.  THOMAS, 
Attorney  for  Appellant  and  Petitioner. 
JOHN  T.  WILLIAMS, 
U.     S.    Attorney    for     Respondent    and    Appellee 
Herein.     [17] 
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ORDER. 

Upon  reading  and  filing  the  foregoing  stipulation, 
it  is  hereby  ORDERED  that  the  said  Inunigration 
Records  therein  referred  to  may  be  withdrawn 
from  the  office  of  the  clerk  of  this  court  and  filed 
in  the  office  of  the  clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  said  with- 
drawal to  be  made  at  the  time  the  record  on  appeal 
herein  is  certified  to  by  the  clerk  of  this  court. 

Dated:  San  Francisco,  Cal.,  May  4th,  1922. 

M.  T.  DOOLING, 
U.  S.  District  Judge. 

[Endorsed] :  Receipt  of  copy  of  the  within  stipu- 
lation and  order  for  withdrawal  of  immigration 
records,  is  hereby  admitted  this  4  day  of  May,  1922. 

JOHN  T.  WILLIAMS, 
U.    S.    Attorney    for    Respondent    and    Appellee 
Herein. 

Piled  May  4,  1922.  W.  B.  Maling,  Clerk.  By 
C.  W.  Calbreath,  Deputy  Clerk.     [18] 


Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script on  Appeal. 
I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  18 
pages,  numbered  from  1  to  18,  inclusive,  contain  a 
full,  true  and  correct  transcript  of  certain  records 
and  proceedings,  in  the  Matter  of  Lam  Fook  You, 
on  Habeas  Corpus,  No.   17,223,   as  the  same  now 
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remain  on  file  and  of  record  in  this  office;  said 
transcript  having  been  prepared  pursuant  to  and 
in  accordance  with  the  praecipe  for  transcript  on 
appeal  (copy  of  which  is  included  in  this  tran- 
script) and  the  instructions  of  the  attorney  for 
petitioner  and  appellant  herein. 

I  further  certify  that  the  cost  for  preparing  and 
certifying  the  foregoing  transcript  on  appeal  is  the 
sum  of  Six  Dollars  and  Eighty -five  Cents  ($6.85), 
and  that  the  same  has  been  paid  to  me  by  the  at- 
torney for  the  appellant  herein. 

Annexed  hereto  is  the  original  citation  on  appeal, 
(page  20). 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  11th  day  of  May,  A.  D.  1922. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  C.  M.  Taylor, 
Deputy  Clerk.     [19] 


Citation  on  Appeal. 

UNITED  STATES  OF  AMERICA— ss. 

The  President  of  the  United  States,  to  Hon.  ED- 
WARD WHITE,  as  Commissioner  of  Immigra- 
tion for  the  Port  of  San  Francisco,  and  to 
JOHN  T.  WILLIAMS,  United  States  Attorney 
for  the  Northern  District  of  California,  His 
Attorney  Herein,  GREETINO: 
You  are  hereby  cited  and  admonished  to  be  and 

appear  at  a  United  States  Circuit  Court  of  Appeals, 
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for  the  Ninth  Circuit,  to  be  holden  at  the  city  and 
county  of  San  Francisco,  in  the  State  of  California, 
within  thirty  days  from  the  date  hereof,  pursuant 
to  an  order  allowing  an  appeal,  of  record  in  the 
Clerk's  office  of  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  wherein  Lim  Fook  You  is  appellant  and 
you  are  appellee,  to  show  cause,  if  any  there  be, 
why  the  decree  rendered  against  the  said  appellant, 
as  in  the  said  order  allowing  appeal  mentioned, 
should  not  be  corrected  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  M.  T.  DOOLINGl, 
United  States  District  Judge  for  the  Northern 
District  of  California,  this  4th  day  of  May,  1922. 

M.  T.  DOOLING, 
United  States  District  Judge.     [20] 

Receipt  of  copy  of  the  within  citation  on  appeal 
is  hereby  admitted  this  4th  day  of  May,  1922. 

JOHN  T.  WILLIAMS, 
U.  S.  Attorney  for  Respondent  and  Appellee. 

[Endorsed]:  No.  17,223.  In  the  Southern  Divi- 
sion of  the  United  States  District  Court,  in  and  for 
the  Northern  District  of  California,  First  Division. 
In  the  Matter  of  Lim  Fook  You,  on  Habeas  Corpus. 
Citation  on  Appeal.  Filed  May  4,  1922.  W.  B. 
Maling,  Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk. 


[Endorsed] :  No.  3873.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Lam  Fook 
You,    Appellant,    vs.    Edward   White,    as    Commis- 
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sioner  of  Immigration  for  the  Port  of  San  Francisco, 
Appellee.  Transcript  of  Record,  Upon  Appeal 
Prom  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 
Filed  May  11,  1922. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


Certificate  of  Clerk  U.  S.  District  Court  to  Original 

Exhibits. 
I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  accompanying 
exhibits,  known  as  and  marked: 
Eespondent's  Exhibit  ^'A"  (Immigration  Records), 
Respondent's  Exhibit  "B" 
Respondent's  Exhibit  ''C" 
Respondent's  Exhibit  ''D" 
Respondent's  Exhibit  '*E" 
Respondent's  Exhibit  *'F" 
Respondent's  Exhibit  "G" 
Respondents  Exhibit  ''H" 
— are  the  original  exhibits  filed  in  the  Matter  of 
Lam  Fook  You,  on  Habeas  Corpus,  No.  17,223,  and 
are  transmitted  herewith  in  accordance  with  a 
stipulation  and  order  of  Court. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  nth  day  of  May,  A.  D.  1922. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  C.  M.  Taylor, 
Deputy  Clerk. 

[Endorsed]:  No.  17,223.  In  the  Southern  Divi- 
sion of  the  U.  S.  District  Court,  Northern  District 
of  California,  First  Division.  In  the  Matter  of  Lam 
Fook  You  on  Habeas  Corpus.  Certificate  to  Original 
(Exhibits. 

No.  3873.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Filed  May  11,  1922.  F.  D. 
Monclton,  Clerk. 
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United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


/v- 


Lam  Fook  You, 
vs. 


Appellant, 


Edward  White,  as  Commissioner  of  Immi- 
gration for  the  Port  of  San  .Francisco, 


Appellee. 


BRIEF  FOR  APPELLANT. 


M.  A.  Thomas, 

Attorney  for  Appellant. 
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No.  3873 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Lam  Fook  You, 

Appellant, 
vs. 

Edward  White,  as  Commissioner  of  Immi- 
gration for  the  Port  of  San  Francisco, 

Appellee. 


BRIEF  FOR  APPELLANT. 


I. 

Statement  of  Facts. 

The  appellant  upon  arriving  at  the  port  of  San 
Francisco  from  China  made  application  to  enter 
the  United  States  as  a  citizen,  claiming  to  be  the 
foreign  born  son  of  Lam  Kim  Tun,  a  citizen  of  the 
United  States  whose  citizenship  was  satisfactorily 
established  by  court  papers.  The  application  of  ap- 
pellant was  denied  after  a  hearing  before  a  board 
of  special  inquiry,  it  being  contended  by  the  immi- 
gration authorities  that  he  was  not  the  son  of  Lam 
Kim  Tun,  and  upon  appeal  to  the  Secretary  of 
Labor  the  decision  of  the  board  was  affirmed. 


Upon  habeas  corpus  proceedings  the  District 
Court  sustained  a  demurrer  to  the  petition  of  appel- 
lant for  a  writ  of  habeas  corpus,  and  denied  appel- 
lant's petition  for  discharge.  From  that  judgment 
the  appellant  takes  this  appeal. 


II. 
Questions  Involved. 

Appellant  has  assigned  as  error: 

First:  That  the  court  erred  in  sustaining  the  de- 
murrer to  the  petition  for  a  writ  of  habeas  corpus 
herein. 

Second:  That  the  court  erred  in  denying  the  peti- 
tion for  discharge  of  the  detained  and  appellant 
herein. 

Third:  That  the  court  erred  in  holding  that  it 
had  no  jurisdiction  to  issue  a  writ  of  habeas  corpus 
as  prayed  for  in  the  petition  herein. 

Fourth:  That  the  court  erred  in  not  holding  that 
the  Commissioner  of  Immigration  and  the  Secretary 
of  Labor  acted  beyond  their  statutory  authority 
and  without  jurisdiction  in  denying  the  application 
of  the  detained  to  enter  the  United  States,  he  having 
furnished  evidence  satisfactory  and  establishing  his 
status  as  the  son  of  a  native  born  citizen  of  the 
United  States. 

Fifth:  That  the  court  erred  in  not  holding  that 
the  action  of  the  said  Commissioner  and  the  said 


secretary  in  denying  the  application  of  the  detained 
to  enter  the  United  States  was  an  abuse  of  the  dis- 
cretion committed  to  them  by  the  statute  in  such 
cases  made  and  provided,  and  in  accordance  with 
the  regulations  promulgated  under  the  authority 
contained  in  said  statute. 

Sixth:  That  the  court  erred  in  holding  that  the 
evidence  presented  before  the  immigration  author- 
ities upon  the  application  of  the  detained  to  enter 
the  United  States  was  not  of  such  conclusive  kind 
and  character  establishing  the  birth  of  the  father 
of  the  detained  within  the  United  States,  and  show- 
ing that  the  detained  is  the  son  of  a  native-born 
citizen  thereof.  That  it  was  an  abuse  of  discretion 
on  the  part  of  the  said  Commissioner  and  the  said 
Secretary  to  deny  the  said  detained  the  right  to  ad- 
mission into  the  United  States,  and  to  refuse  to  be 
guided  by  said  evidence. 

Seventh:  That  the  court  erred  in  holding  that 
the  said  Commissioner  and  Secretary  did  not  deny 
the  detained  a  fair  hearing  and  consideration  in 
this  case,  to  which  he  was  entitled  under  the  law. 


III. 

Argument. 

The  reasons  for  denying  the  application  of  the 
petitioner  to  enter  the  United  States  as  the  son  of 
Lam  Kim  Tun  are  set  forth  fully  in  the  statements 
of  the  chairman  of  the  board  of  special  inquiry, 
which  statements  appear  fully  in  the  record. 


These  reasons  are  restated  by  the  Assistant  Com- 
missioner General  in  his  decision  dated  April  22, 
1921,  also  appearing-  fully  in  the  record.  The  deci- 
sion to  exclude  is  based  on  nine  alleged  discrep- 
ancies in  the  testimony  and  three  additional  reasons. 
I  will  review  these  discrepancies  and  additional 
reasons  briefly: 

(1)  The  father  testifies  that  the  applicant  was 
born  in  August,  1913,  and  was  at  the  time  of  the 
hearing  seven  years  old. 

The  board  of  inquiry  says  after  observation  that 
he  is  eleven  or  twelve  years  of  age,  and  Dr.  P.  J. 
Hickey  in  a  written  statement  which  appears  in  the 
record  says  he  is  within  one  jeSiT  either  way  of 
ten  years.  Neither  the  report  of  the  physician  nor 
the  opinion  of  the  board  of  inquiry  is  supported 
by  any  scientific  data  whatever. 

See  Woo  Hoo  v.  White,  243  Fed.  543,  where  this 
court  says: 

"The  doubt  expressed  by  the  Commissioner 
General  as  to  the  alleged  age  of  the  applicant 
was  based  upon  a  certificate  of  two  surgeons 
that,  after  a  careful  consideration  of  the  phy- 
sical characteristics,  they  were  of  the  opinion 
that  'his  age  is  within  one  year  either  way  of 
23  years'.  It  is  not  represented  that  the  cer- 
tificate was  based  upon  any  scientific  data,  or 
otherwise  than  upon  the  general  appearance  of 
the  applicant.  Upon  such  a  question  the  opin- 
ion of  a  surg:eon  is  believed  to  be  of  no  greater 
value  than  that  of  a  layman,  and  in  either  case 
it  has  but  little  probative  value  to  show  a  differ- 
ence of  age  of  only  two  years." 


With  regard  to  the  question  of  age,  the  assistant 
Commissioner  in  his  opinion  says: 

^^  Standing  alone  in  an  otherwise  favorable 
case  this  one  circumstance  would  hardly  be  suffi- 
cient to  justify  exclusion." 

The  Commissioner  then  proceeds  to  enumerate  a 
series  of  other  circumstances  and  to  array  them 
against  the  applicant,  almost  everyone  of  which 
circumstances  should  be  disregarded,  unless  it  be 
decided  conclusively  that  the  boy  is  eleven  or  twelve 
years  of  age  instead  of  only  seven.  It  will  be  seen 
from  a  review  of  these  other  circumstances  that  the 
question  of  age  is  really  the  determining  factor, 
and  the  board  and  the  Commissioner  having  determ- 
ined the  question  of  age  adversely  to  the  contention 
of  the  applicant  and  of  his  father,  make  that  de- 
termination conclusive  for  the  reason  that  without 
such  determination  the  other  circumstances  would 
not  be  adverse  to  the  applicant's  contention. 

(2)  It  is  asserted  by  the  chairman  of  the  board 
and  by  the  Assistant  Commissioner  that  the  father 
testified  that  his  first  wife  died  while  he  was  at 
home  in  China  on  his  last  trip,  while  the  applicant 
testified  that  she  died  while  the  father  was  in  the 
United  States. 

The  father  has  not  testified,  and  the  record  does 
not  show  he  testified,  that  he  was  at  home  when 
his  wife  died,  and  even  if  he  had  so  testified  unless 
we  take  it  as  absolutely  proven  that  the  boy  is 
eleven  or  twelve  years  of  ao^e  instead  of  only  seven, 
he  was  only  four  years  old  when  his  mother  died 


and  his   recollection   of   that   event   would   not  be 
worth  anything. 

(3)  It  is  further  stated  by  the  chairman  of  the 
board  and  the  Assistant  Commissioner  that  the 
father  testified  the  boy's  mother  had  bound  feet, 
while  the  applicant  testified  she  had  natural  feet. 
It  requires  no  argument  to  convince  this  court 
that  if  the  mother  died  when  the  boy  was  four 
years  old  his  testimony  as  to  her  feet,  taken  when 
he  was  seven  years  old,  would  be  of  no  v^lue. 

(4)  Another  discrepancy  or  point  urged  against 
the  applicant  is  that  he  does  not  know  the  names 
of  any  of  his  grandparents.  The  record  shows 
that  they  all  died  long  before  applicant  was  born, 
that  his  father  lived  in  the  United  States  and  had 
no  opportunity  to  tell  him  about  his  ancestors, 
and  that  his  mother  died  when  he  was  only  four 
years  old,  according  to  his  father's  testimony. 

I  urge  these  points  for  the  purpose  of  making 
it  clear  to  this  court  that  except  for  the  unscientific 
guess  that  the  boy  was  ten  or  more  years  old  at 
the  time  of  his  application  to  enter  the  United 
States,  these  discrepancies  are  of  no  importance 
at  all. 

(5)  The  identifying  witness  Lam  Fook  Loy  tes- 
tified that  he  met  the  applicant  and  his  brother 
Fong  at  the  See  Gew  Market  before  bringing  him. 
to  the  United  States.  The  applicant  says  he  first 
met  the  witness  at  Hong  Kong  where  he  went  with 
his  brother  Fong.     This  is  no  discrepancy  for  on 


the  face  of  it  it  appears  that  applicant  traveled  with 
his  older  brother  from  the  See  Gew  Market  to 
Hong  Kong,  and  the  presence  of  Lam  Fook  Loy 
would  not  be  impressed  upon  him  until  the  older 
brother  left  him  in  the  sole  care  of  Lam  Fook  Loy 
at  Hong  Kong. 

Such  testimony  might  be  called  a  discrepancy 
if  given  by  an  adult  or  by  a  child  of  more  mature 
years,  but  to  hold  it  against  a  boy  who  claims  to 
be  seven  years  old,  whose  father  swears  he  is  seven 
years  old,  and  who  the  immigration  authorities  by 
observation  say  is  ten  years  of  age  or  more,  is 
unfair  and  not  in  accordance  with  the  fair  dealing 
which  should  be  accorded  to  citizens  of  the  United 
States,  or  even  to  an  alien. 

(6)  Another  point  raised  by  the  immigration 
authorities  as  a  ground  for  exclusion  is  a  supposed 
resemblance  between  the  applicant  and  the  addi- 
tional witness  as  set  forth  in  the  decision  to  ex- 
clude. Such  an  arg-ument  is  unworthy  of  an  officer 
of  the  government  of  the  United  States,  and  is  as 
unscientific  as  the  guess  at  the  age  of  the  applicant. 
This  supposed  resemblance  is  in  line  with  a  theory 
which  was  apparently  in  the  minds  of  the  board  that 
the  applicant  is  a  son  of  the  alleged  father's  wife 
by  Huey  Lim  the  additional  v/itness  who  testified 
that  he  carried  some  m.oney  from  the  father  to  his 
wife  in  1909  or  1910.  There  is  no  doubt  but  that 
the  decision  of  the  board  that  the  applicant  was 
ten  or  eleven  years  old  at  the  time  of  his  applica- 
tion for  admission  has  a  direct  relation  to  and  is 
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based  upon  the  date  when  Hiiey  Lim  visited  China, 
to  wit,  1909-1910.  Such  a  line  of  reasoning  can 
only  be  indulged  in  by  a  board  of  persons  deter- 
mined to  prevent  the  entry  of  every  Chinese  appli- 
cant by  suspicions  where  evidence  is  lacking,  and  is 
not  worthy  of  a  board  which  is  fairly  searching 
for  the  truth. 

(7)  The  chairman  of  the  board  says  in  his  state- 
ment that  when  the  father  returned  from  China 
in  1902  he  stated  to  the  immigration  authorities 
that  he  was  not  married,  and  that  in  1910  (see  file 
10387/61)  he  said  he  was  married  to  Louie  Shee 
in  1894.  The  records  do  show  such  statements. 
The  chairman  further  says  that  when  confronted 
with  his  former  statement  the  father  offered  no 
satisfactory  explanation.  I  do  not  know  what  kind 
of  an  explanation  would  be  required  in  order  that 
it  be  satisfactory  to  a  board  which  has  arrayed 
the  kind  of  evidence  above  set  forth  against  this 
3^outhful  son  of  an  American  citizen.  It  appears 
that  the  explanation  which  was  so  unsatisfactory 
to  the  board  was  that  the  father  did  not  remember 
being  asked  the  question  as  to  whether  or  not  he 
was  married,  but  asserted  that  he  was  married  and 
that  if  he  was  not  married  how  could  he  have  any 
children. 

The  wonder  is  that  when  the  records  of  various 
examinations  to  which  the  parent  is  subjected  upon 
his  successive  entries  into  the  United  States  are 
all  taken  together  more  material  discrepancies  do 
not  arise,  either  from  a  failure  to  understand  the 


questions  propounded  from  incorrect  interpreting 
or  error  in  transcribing  shorthand  notes. 

(8)  And  now  we  come  to  the  determining  dis- 
crepancy upon  which  great  importance  is  placed 
by  the  board.  Which  of  the  father's  five  sons  is 
dead?  The  father  says,  as  appears  from  the  last 
record,  that  it  is  his  third  son  Lam  You,  while 
the  applicant  says  it  is  Lam  Shee,  the  second  son. 
The  record  shows  also  that  the  father  stated  in 
1919  that  Lam  Shee  was  dead.  An  examination 
of  the  father's  testimony  in  record  No.  18504,  3-7, 
page  23,  shows  that  he  said  his  third  son  was  dead, 
and  the  record  in  the  present  case  shows  that  he 
said,  "I  forgot  their  names  on  account  of  having 
the  sons  deported  and  I  get  worried  and  forget." 
The  fact  is,  as  appears  from  all  the  testimony, 
that  the  third  son  is  the  one  who  is  dead,  whether 
his  name  be  Lam  Shee,  Lam  Youen  or  Yam  You, 
and  it  is  not  surprising  that  the  names  should  be- 
come co^i fused  in  the  father's  mind,  and  that  upon 
repeated  questioning  he  mif^ht  make  a  mistake  as 
to  one  of  the  names  of  the  deceased. 

(9)  Another  reason  set  up  by  the  immigration 
authorities  as  to  why  this  applicant  should  be 
denied  admission  is  that  the  second  wife  of  the 
father  vras  deported  from  the  United  States  as 
a  prostitute.  This  question  has  no  legal  or  pro- 
bative bearing  upon  the  right  of  appellant  here 
to  enter  the  United  States,  but  is  draq:ged  into  the 
record  perhaps  for  the  purpose  of  discrediting  his 
father,   and   certainly   in   the   hope   that   it   would 
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prejudice  the  right  of  the  applicant  to  enter  this 
country. 

(10)  The  father  testified  that  he  first  became 
acquainted  with  the  additional  witness  Lim  Huey 
Lun  in  San  Francisco  in  the  store  of  Him  Yik 
Co.  on  Grant  Avenue,  San  Francisco.  The  addi- 
tional witness  says  he  knew  the  father  since  the 
father  was  three  or  four  years  old  in  the  Span- 
ish House  on  Dupont  Street.  The  board  cites  this 
as  a  discrepancy.  The  fact  is  the  additional  wit- 
ness, as  shown  by  the  record,  is  five  or  six  years 
older  than  the  father  who  went  to  China  when  he 
was  only  six  or  seven  years  old,  in  1880  or  1881, 
and  does  not  remember  seeing  Lim  Huey  Lun  prior 
to  returning  from  China  in  1902.  It  is  obvious  that 
the  older  remembers  the  younger,  while  the  younger 
does  not  remember  the  older.  This  is  no  discrep- 
ancy, but  is  seized  upon  by  the  board  as  an  addi- 
tional reason  why  this  applicant  should  be  denied 
admission  to  the  United  States.  I  might  say  fur- 
ther that  Grant  Avenue  and  Dupont  Street  are  the 
same  street,  which  fact  may  or  may  not  have  been 
known  by  the  examining  board,  but  of  which  fact 
I  think  this  court  is  well  aware. 

(11)  The  alleged  discrepancy  concerning  how 
and  where  the  father  and  the  additional  witness 
happened  to  meet  in  1909  is  inconsequential.  The 
father  says  they  met  in  Him  Yick  Lung  Co.  on 
Grant    Avenue   after   a   telephone   call   from   Lim 
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Sing.  Lim  Sing  says  they  happened  to  meet  out- 
side of  Hip  Him  Ymig  Co.  on  Dupont  Street.  In 
view  of  the  fact  that  Grant  Avenue  and  Dupont 
Street  are  one  and  the  same,  and  the  stores  men- 
tioned are  in  the  same  vicinity,  it  is  obvious  that 
they  are  getting  pretty  close  together  in  their 
recollection  of  an  unimportant  event  which  hap- 
pened ten  years  before  they  were  called  upon  to 
testify  in  regard  thereto. 

(12)  The  final  discrepancy  relied  upon  by  the 
board  is  that  the  father  claims  that  the  additional 
witness  has  been  working  for  white  people,  while 
the  additional  witness  says  he  has  not  worked  for 
white  people  since  1906.  An  examination  of  the 
record  shows  that  the  statement  of  the  father  was 
with  reference  to  the  year  1909,  and  that  the  wit- 
ness had  worked  for  white  people  within  three 
years  prior  to  that  date.  Both  statements  may 
be  true  without  any  contradiction. 

From,  the  foregoing  statement  it  is  clear  that  the 
board  of  special  inquiry  and  the  Assistant  Com- 
missioner assumed  facts  which  were  not  in  the 
record,  misconstrued  the  testimony  of  witnesses, 
and  gave  way  to  matters  which  were  not  legal  ev- 
idence to  such  an  extent  as  to  constitute  an  abuse 
of  discretion,  and  to  deny  the  applicant  the  fair 
hearing  and  consideration  of  his  case  to  which 
he  was  entitled.  The  district  court  erred  in  not 
so  holdinf?-,  and  notwithstanding  the  decision  in  the 
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case  of  White  v.  Yung  Yen  and  Yung  Soon,  No. 
3751,  decided  by  this  court  on  February  6,  1922, 
I  believe  that  this  court  should  correct  the  error 
which  has  been  done  and  direct  that  the  district 
court  give  the  appellant  a  hearing  on  the  merits 
on  his  petition  for  a  writ  of  habeas  corpus. 

Dated,  San  Francisco, 
October  14, 1922. 

Respectfully  submitted, 
M.  A.  Thomas, 

Attorney/  for  Appellant. 
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STATEMENT  OP  FACTS. 

Lam  Pook  You,  apx)ellant  herein,  arrived  at  the 
port  of  San  Francisco  on  the  S.  S.  Nanking-,  Novem- 
ber 27,  1920  (Ex.  A,  p.  46)  and  made  application  to 
enter  the  United  States  as  a  citizen  thereof,  claiming 
to  be  the  foreign-born  son  of  Lem  Kim  Pon,  a  United 
States  citizen. 

His  apiDlication  was  denied  by  a  Board  of  Special 
Inquiry  (Ex.  A,  p.  28)  and  an  appeal  was  taken  to 
the  Secretary  of  Labor,  Washington,  D.  C.  (Ex.  A, 
p.  44)  who  affirmed  the  decision  of  said  Board  (Ex. 
A,  p.  54). 


Thereafter,  to-wit,  May  21,  1921,  a  petition  for 
writ  of  habeas  corpus  (Tr.  2)  and  an  order  to  show 
cause  (Tr.  8)  were  filed  in  the  District  Court. 

Thereafter,  to-wit,  July  2,  1921,  a  demurrer  bf  the 
said  petition  was  filed  (Tr.  9)  together  with  respond- 
ent's exhibits,  ''A,  B,  C,  D,  E,  F,  G,  and  H,"  and 
the  matter  argued  and  submitted. 

Thereafter,  to-wit,  March  6,  1922,  the  demurrer 
was  sustained  and  the  petition  denied  (Tr.  10). 

It  is  from  the  order  and  judgment  of  the  District 
Court  sustaining  the  demurrer  and  denying  the  pe- 
tition that  this  appeal  is  taken. 

ARGUMENT. 

The  petition  alleges,  and  it  is  assigned  as  ei'ror, 
that  the  immigration  officials  denied  the  detained  the 
fair  hearing  and  consideration  in  the  case  to  which 
he  was  entitled  under  the  law. 

Does  not  the  record  sJiotv  tl/at  the  hearing  or  hear- 
ings tvere  manifestly  unfair? 

In  support  of  appellant's  right  to  admission,  there 
was  filed  the  affidavit  of  the  alleged  father  bearing 
his  jjhotograph  and  that  of  the  applicant  (Ex.  A, 
p.  1),  also  the  affidavit  of  an  identifying  witness,  Lim 
Fook  Loy  (Ex.  A,  p.  3). 

Thereafter,  to-wit,  January  12,  1921,  the  alleged 
father  (Ex.  A,  p.  14),  the  witness.  Lam  Fook  Loy 
(Ex  A,  p.  11),  and  the  applicant.  Lam  Fook  You 


(Ex.  A,  p.  9)  testified  before  the  Board  of  Special 
Inqiiiiy,  their  testimony  being  made  a  part  of  the 
immigration  record  herein. 

The  Board  of  Special  Inquiry  not  being  satisfied 
that  the  applicant  was  entitled  to  admission,  voted 
that  the  "case  be  deferred  and  ten  days  allowed 
for  the  production  of  additional  evidence"  (Ex.  A, 
p.  5),  and  the  attorney  of  record  was  so  advised  in 
writing  (Ex.  A,  p.  17). 

Thereafter,  to-wit,  January  17,  1921  (Ex.  A, 
p.  22),  an  additional  affidavit  of  the  alleged  father 
(Ex.  A,  p.  20)  and  the  affidavit  of  an  additional  wit- 
ness, Lim  Sing,  were  filed  (Ex.  A,  p.  18). 

Thereafter,  to-wit,  February  2,  1921,  the  alleged 
father  (Ex.  A,  p.  32),  and  witness,  Lim  Sing  (Ex. 
A,  p.  30),  testified  before  the  Board  of  Special  In- 
quiry and  their  testimony  made  a  part  of  the  record 
herein. 

Lam  Fook  You,  was  denied  admission  by  the 
Board  of  Special  Inquiry  (Ex.  A,  p.  28),  and  the 
Consul  General  for  China  (Ex.  A,  p.  33)  and  the 
attorney  of  record  (Ex.  A,  p.  34)  were  advised  of 
said  denial,  in  writing. 

From  the  excluding  decision  of  said  Board  an 
appeal  was  taken  to  the  Secretary  of  Labor,  Wash- 
ington, D.  C.  (Ex.  A,  p.  44),  and  the  attorney  of 
record  was  permitted  to  review  the  record  and  ex- 
hibits in  the  case  as  appears  from  his  receipt  there- 
for (Ex.  A,  p.  45). 


Appellant  was  also  represented  by  Attorne^^s 
Bouve  and  Parker,  of  AVasliington,  D.  C,  before 
the  Department  of  Labor  (Ex.  A,  p.  48),  who  sub- 
mitted the  case  on  the  recoi'd  without  brief  or  oral 
hearing  (Ex.  A,  p.  52). 

Thereafter,  to-wit,  April  27,  1921,  the  Assistant 
Secretary  of  Labor  affirmed  the  excluding  decision 
of  the  Board  of  Special  Inquiry  (Ex.  A,  x)p.  53-56). 

We  have  gone  through  the  record  several  times 
very  carefullv  and  failed  to  discover  a  single  in- 
stance where  the  appellant  was  denied  any  right 
or  privilege  to  which  he  was  entitled. 

On  the  contrary  it  appears  that  he  was  accorded 
a  full,  fair  and  impartial  hearing;  that  every  juris- 
dictional stej)  necessary  to  a  fair  hearing  was  taken; 
that  applicant  was  permitted  to  and  did  present 
each  and  every  witness  he  or  his  counsel  desired  to 
present  and  that  all  witnesses  so  presented  were 
fully  and  fairly  heard. 

Counsel  for  petitioner  failed  to  point  out  any  un- 
fairness in  the  record  on  the  hearing  in  the  Court 
below  and  he  has  also  failed  to  point  out  any  such 
unfairness  in  his  brief  before  this  Court. 

Unless  it  appears  from  the  record  that  the  pi'o- 
ceedings  were  manifestly  unfair,  or  that  the  actions 
of  the  executive  officers  were  such  as  to  prevent  a 
fair  investigation,  or  that  there  has  been  a  manifest 
abuse  of  the  discretion  committed  to  them  by  the 


statute,  the  order  of  the  executive  officei'S  within 
the  authority  of  tlie  statute  is  final. 

Loiv  Wah  Suey  v.  Bacus,  225  U.  S.  460-468. 

ABUSE  OF  DISCRETION. 

Does  the  record  disclose  a  manifest  abuse  of  dis- 
cretion f 

It  appears  from  the  record  that  the  denial  of  the 
Board  of  Special  Inquiry  was  based  on  the  fact 
that  in  their  opinion  and  judgment  the  applicant 
had  failed  to  establish  his  right  to  enter  the  United 
States  as  the  son  of  Lam  Kin  Fon. 

This  conclusion  was  based  _b^  discrepancies  and 
contradictions  in  the  testimony  of  the  various  wit- 
nesses concerning  matters  in  relation  to  which  the 
testimony  of  the  witnesses  should  agree,  if  the  rela- 
tionship claimed  actually  exists. 

There  are  nmeurous  discrepancies  and  contradic- 
tions appearing  in  the  record  of  the  testimony  in 
this  and  other  hearings  which  effect  the  credibilitv 
of  the  witnesses  and  may  well  have  caused  the 
Board  and  the  Secretary  of  Labor  to  doubt  their 
truthfulness. 

As  an  aid  to  the  Court,  the  more  important  of 
these  discrepancies  are  pointed  out. 


DISCKEPANCIES. 

Fh\st — As  to  the  time  of  the  death  of  applicant's 
mother  and  whether  or  not  her  feet  were  bonnd  or 
natural. 


Lam  Kin  Tun,  alleged  father, 
testifies : 

Q.  How  many  times  have 
you  been  married? 

A.     Twice. 

Q.  What  is  the  name,  age, 
kind  of  feet  and  whereabouts 
of  your  first  wife? 

A.  Luey  Shee,  she  died 
C.  R.  7,  first  part  of  the  4th 
month  (May,  1918)  in  my 
homo  in  Kew  Lee  Village,  Sun 
Ning  District,  China. 

Q.  IIow  old  was  she  at  the 
time  of  her  death? 

A.  Forty-one  years  old, 
and  had  bound  feet.  (Ex.  A, 
p.  14). 

(It  appears  from  Exhibit 
B,  p.  36,  that  the  father  went 
to  China  March  5,  1918,  and 
returned  to  the  United  States 
September  10,  1919  (Ex.  B, 
p.  37),  and  was  therefore  in 
China  at  the  time  of  his  wife's 
death.) 


Lam  Fook  You  testifies : 

Q.  What  is  your  mother's 
name,  age,  kind  of  feet  and 
Avhereabouts  ? 

A.  Luey  Shee,  she  died  4 
or  5  years  ago  in  the  Kew  Lee 
Village. 

Q.  Where  ivas  your  father 
when  she  died? 

A.  He  was  in  tJie  United 
States. 

Q.  Are  you  sure  your  fath- 
er was  in  the  United  States 
when  your  mother  died? 

A.     Yes. 

Q.  What  kind  of  feet  did 
your  mother  have? 

A.     Natural  feet. 

Q.     Were  they  ever  hound f 

A.     No     (Ex.  A,  p.  8). 


Here  the  applicant  testifies  that  his  father  was 
in  the  United  States  at  the  time  of  his  mother's 
death,  while  the  record  shows  the  father  to  have 
been  in  China. 


The  applicant  testifies  that  his  mother  liad  natural 
feet  and  that  they  never  were  bonnd,  while  the 
alleged  father  testifies  that  she  had  bound  feet. 

Second — As  to  whether  it  is  the  second  or  third 
son  which  died  and  whereabonts  of  the  other  sons. 


Lam  Fook  You  testifies: 

Q.     ITow  many  brothers  and 
sisters  have  you? 

A.     Four  brothers,   no  sis- 
ters. 

Q.  Give  their  names,  ages 
and .  whereabouts. 

A.  Lam  Gim,  25  years  old, 
in  the  United  States. 

Q.  Arc  you  sure  lie  is  in 
the  United  States? 

A.     Yes. 

Q.     Next  brother. 

A.  Lam  You,  24  or  25,  also 
in  the  United  Stat  as;  Lam 
CJiee,  22  or  23  years  old,  he  is 
dead;  Lam  Quon  Fong,  21  or 
22,  he  is  farming  at  home. 

Q.  When  did  your  brotlier, 
Lam  Chee,  die? 

A.     I  don't  know. 

Q,  Are  you  sure  your 
hrotlter,  Lam    Chee,  is  dead? 

A.     Yes    (Ex.  A,  p.  8). 


Here  the  alleged  father  testifies  that  his  third  son 
liam  Yon  is  dead,  while  the  applicant  testifies  that 
it  is  the  second  son,  Lam  Chee,  who  is  dead.  The 
father   also   testifies   that  two   of  his   sons   are   in 


Lam  Kin  Tun  testifies: 

Q.  How  many  children  did 
you  have  by  your  first  wife? 

A.     Five  boys,  no  girls. 

Q.  Give  their  names,  ages 
and  whereabouts. 

A.  Lam  Gim,  about  26 
years  old,  he  is  in  Singapore; 
liam  Chee,  24  or  25,  also  in 
Singapore;  Lam  You,  23  years 
old,  now,  he  died  in  S.  T.  2,  in 
my  home  village  in  (^hina; 
Lam  Fong.  22  years  old,  in 
China,  and  Lam  Fook  You  8 
years  old,  applicant  for  ad- 
mission. 

Q.  Are  you  sure  that  your 
third  son.  Lam  You,  is  dead  ? 

A.    Yes    (Ex.  A,  p.  13). 

In  1919  he  testified  'that 
Lam  Chee  was  dead  (Ex.  II, 
p.  22). 
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Singapore,  while  the  appiicaiit  testifies  that  they 
are  in  the  United  States. 

Third — As  to  where  tlie  paternal  grandparents 
are  buried, 


The  alleged  father  testifies : 

Q.     Where  are  your  parents 
buried  ? 

A.     In  the  hill  hack  of  my 
village.^  the   Long  Chon   Hill 

(Ex.^  A,  p.  13). 


Lam  Fook  You  testifies : 

Q.     Do    you    know    where 
your    father's    parents    are 
buried  ? 

A.     In    the    Long    Hill    in 

front  of  the  village. 

Q.     Has  that  hill  any  other 
name  ? 

A.     No. 

Q.     Are  you  sure  it  is  in 
front  of  the  village f 

A.     Yes    (Ex.  8,  p.  8). 


Fourth — As  to  where  the  appli'Cant  and  the  iden- 
tifvinc  witness,  Lam  Fook  Lov,  met  in  China : 


The   witness   Lam   Fook   Loy 
testifies : 

Q.  Where  did  you  meet  the 
applicant  to  bring  him  to  the 
United  States? 

A.  At  the  railroad  station 
in  See  Oew  market. 

Q.  "Who  came  with  the  ap- 
plicant to  this  station? 

A.  Quong  Fong,  his  broth- 
er. 

Q.  Name  all  the  persons 
who  accompanied  you  and  the 
applicant  from  See  Gew  mar- 
ket to  Hong  Kong. 


Lam  Fook  You  testifies : 

Q.     Who  brought  you  to  the 
United  States? 


A. 

Q. 
him? 


Lam  Fook  Loy. 
Where    did    you    meet 


A.  My  brother  took  me  to 
Hong  Kong  and  I  met  him  at 
the  Quon  Loy  Yuen  store  in 
Hong  Kong. 

Q.  Did  Lam  Fook  You 
travel  any  part  of  the  journey 
with  you  to  Hong  Kong  from 
vour  home  village? 


A.     Quon    Foiig  and   Fook  A.     No,  I  met  him  in  Hong 

Yoii  and  my  son  Jjiin  San,  that  Ko»g. 

is  all.     I  want  to  explain  that  q      j^-^^    ,,^,„    .^„^1    ^^^^^ 

who.i  (^lon  Fon-  brong-ht  the  ,,^,^^j^^^,   p^^,^„   ^^^   ^^^    jj^,,g 

papers  tt)  my  house,  Fook  You  j,^-,,^^^  ;,i,)iie? 
did  not  come  with  him    (Kx. 
A,  p.  9^ 


A.     Yes. 


Q.  And  you  did  not  see 
Lam  Fook  Loy  until  you  met 
him  at  the  Quon  Loy  Yuen 
store  in  ITong  Kong? 

A.  No,  I  did  not  see  him 
unlil  I  met  him  at  that  store 
(Ex.  A,  p.  6). 

Wc  have  ])ointed  out  tliese  various  discrepaucieH 
ill  the  record  hoping  that  b}^  so  doing  it  may  aid 
the  Court  in  its  review  of  the  record.  There  are 
other  discrepancies  in  the  testimony,  but  it  does 
not  seem  necessary  to  dwell  upon  them  here. 

These  discrepancies  and  contradictions  are  in 
respect  to  facts  of  time,  place  and  relationship  con- 
cerning which  the  witnesses  cannot  be  presumed  to 
be  mistaken  and  which  appear  to  have  been  delib- 
erately, knowingly  and  falsely  made  with  intent  to 
deceive.  No  reasonable  or  satisfactory  explanation 
has  been  offered,  although  ample  opportunity  was 
afforded  each  witness  to  make  such  explanation,  as 
it  appears  from  the  record  that  each  was  asked  at 
the  close  of  his  examination  if  he  had  any  further 
statements  to  make,  to  which  each  replied  in  the 
negative. 

Because  of  the  contradictions  and  discrepancies 
appearing  in  the  evidence  as  set  out  in  the  immigra- 
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tion  records,  the  Board  of  Special  Inquiry  and  the 
Secretary  of  Labor  were  called  upon  to  exercise  a 
discretion  in  the  determination  of  the  question  then 
before  them. 

In  the  exercise  of  this  discretion  th&^  could  have 
decided  the  case  either  in  favor  of,  or  (J  against  the 
appellant,  and,  whichever  way  they  decided,  there 
being  some  evidence  in  support  of  that  decision, 
their  reasons  for  so  doing  would  not  be  subject  to 
judicial  review  by  the  courts.  Otherwise,  their 
authority  over  such  matters  would  be  nullified.  It 
would  be  substituting  the  discretion  of  the  court  for 
that  of  the  immigration  authorities,  whose  finding, 
if  within  the  statute,  is  final. 

In  the  recent  case  of  Jeung  Bock  Honfj  and  Jcuufj 
Boch  Ning  v.  White,  258  Fed.  23,  the  Court,  speak- 
ing through  his  Honor,  Judge  Morrow,  said: 

"The  discrepancies  in  the  testimony  appear 
to  be  unimportant,  but  if  taking  them  alto- 
gether the  executive  officers  of  the  Department 
found  that  the  evidence  in  support  of  the  pe- 
titioner's right  to  land  and  enter  the  United 
States  was  so  impaired  as  to  render  it  unsat- 
isfactory, the  Court  is  not  authorized  to  reverse 
that  conclusion.-' 

"We  cannot  say  that  the  proceedings  were 
manifestly  unfair  or  tliat  the  actions  of  the 
executive  officers  were  such  as  to  prevent  a  fair 
investigation  or  that  there  was  a  manifest  abuse 
of  the  discretion  committed  to  them  by  the 
statute.    In  such  cases,  the  order  of  the  execu- 
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tive  officers  within  the  authority  of  the  statute 
is  final." 

The  same  Court,  speaking  through  his  Honor, 
Judge  Morrow,  in  White  v.  Grefjorjj,  213  Fed.  768- 
770,  says: 

'*In  reaching  this  conclusion  the  officers  gave 
the  aliens  the  hearing  provided  by  the  statute. 
This  is  as  far  as  tlie  Court  can  go  in  examining 
such  proceedings.  It  will  not  inquire  into  the 
sufficiency  of  probative  facts,  or  consider  the 
reasons  for  the  conclusions  reached  by  the  of- 
ficers/^ 

Again,  in  Lee  Ah  Yin  v.  17.  S.,  116  Fed.  614,  615, 
the  Circuit  Court  of  Appeals,  speaking  through  his 
Honor,  Judge  Gilbert,  held  that 

"There  were  inconsistencies  in  the  evidence 
which  may  well  have  caused  the  commissioner 
and  the  Court  to  doubt  its  truth,  and  there  were 
circumstances  which  tended  to  impeach  the 
evidence  of  the  plaintiff  in  error.  We  camiot 
say  that  the  judgment  was  clearly  against  the 
weight  of  the  evidence." 

In  Low  Wall  Suey  v.  Backus,  225  U.  S.  460  (56 
L.  Ed.  1167),  the  Court,  speaking  through  Mr.  Jus- 
tice Day,  says: 

"A  series  of  decisions  in  this  Court  has  set- 
tled that  such  hearings  before  executive  officers 
may  be  made  conclusivel.y  when  fairly  conduct- 
ed. In  order  to  successfully  attack  by  judicial 
proceedings  the  conclusions  and  orders  made 
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upon  sucli  hearings,  it  must  be  shown  that  the 
proceedings  were  manifestlij  unfair,  that  the 
action  of  the  executive  officers  was  such  as  to 
prevent  a  fair  investigation,  or  that  there  was 
a  manifest  abuse  of  the  discretion  comynitted 
to  them  hy  the  statute.  In  other  cases  the  order 
of  the  executive  officers  within  the  authority 
of  the  statute  is  final.  U.  S.  v.  Ju  Toy,  198 
U.  S.  253,  49  L.  Ed.  1040,  25  Sup.  Ct.  Rep.  644; 
Chin  Yow  V.  U.  S.  208  U.  S.  8,  52  L.  Ed.  369, 
28  Sup.  Ct.  Eep.  201 ;  Tang  Turn  v.  Edsell,  223 
U.  S.  673." 

We  confident!}^  urge  and  believe  that  the  action 
of  the  Secretary  of  Labor  in  denying  appellant  the 
right  to  enter  the  United  States  and  ordering  his 
deportation  is  justified  by  the  facts  disclosed  in 
the  record,  and  to  hold  that  such  order  and  finding 
was  a  manifest  abuse  of  the  discretion  committed 
to  the  Secretary  by  the  statute  would  be  to  substitute 
the  discretion  of  the  Court  for  that  of  the  Acting 
Secretary. 

Respectfully  submitted, 

JOHN  T.  WILLIAMS, 

United  States  Attorney, 

BEN  F.  GEIS, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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ORIGINAL. 

In  the  Supreme  Court  of  the  Territory  of  Hawaii. 
October,   1920,  Term. 

No. . 


EWA   PLANTATION    COMPANY 

vs. 

CHARLES  T.  WILDER,  Tax  Assessor  for  the 
First  Taxation  Division,  Territory  of 
Hawaii. 

Statement  of  Agreed  Facts. 
SUBMISSION  WITHOUT  ACTION. 

The  undersigned,  Ewa  Plantation  Company,  a 
Hawaiian  corporation,  and  Charles  T.  Wilder,  as 
Tax  Assessor  for  the  First  Taxation  Division, 
Territory  of  Hawaii,  being  parties  to  questions  of 
difference  which  might  be  the  subject  of  a  civil 
action  in  the  Tax  Appeal  Court  of  said  Territory, 
have  agreed  upon  the  following  statement  of  facts 
upon  which  the  controversy  depends,  viz: 

(1)  That  on  the  28th  day  of  February,  1921, 
the  said  Ewa  Plantation  Company  duly  filed  with 
the  said  Tax  Assessor  its  income  tax  return  for 
the  year  1921,  in  manner  and  form  required  by  law, 
a  copy  whereof  marked  Exhibit  "A"  is  hereto 
attached  and  made  a  part  hereof,  whereby  it  appears 
that  the  said  Company  claims  that  its  net  income 
for  the  year  amounted  to  $3,913,638.03  upon  which 
there  would  be  payable  income  taxes  amounting  to 
$156,545.52. 
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(2)  That  included  in  item  (19)  of  Schedule 
*'A"  of  said  return  is  an  item  designated  "Strike 
Claim  Settlement  $2,324,931.75,"  which  said  Tax 
Assessor  has  increased  to  $2,791,697.72.  That  the 
facts  and  circumstances  relating  to  [1*]  this 
point  are  as  follows: 

That  on  or  about  January  19th,  1920,  the  Filipino 
laborers  of  seven  sugar  plantations  on  the  Island 
of  Oahu,  including  Ewa  Plantation,  went  out  on 
strike  and  there  followed  on  or  about  the  1st  day  of 
February,  1920,  a  strike  of  the  Japanese  laborers 
on  the  same  plantation ;  that  said  laborers  comprised 
almost  the  entire  field  and  mill  forces  of  said  Com- 
pany, and  it  became  necessary  in  order  to  carry  on 
the  plantation  to  employ  strike-breakers  and  other 
laborers  at  large  expense.  That  on  or  about  the 
19th  day  of  February,  1920,  the  Filipinos  called 
off  the  strike  so  far  as  they  were  concerned,  and 
the  laborers  of  that  nationality  resumed  their  work ; 
that  the  Japanese  laborers  continued  their  strike 
until  July,  1920;  that  the  basic  wage  schedule  of 
the  sugar  plantations  in  the  Territory  of  Hawaii 
is  established  through  the  recommendation  of  the 
Hawaiian  Sugar  Planters  Association,  an  organi- 
zation comprising  practically  every  sugar  planta- 
tion and  mill  company  in  the  said  Territory,  in- 
cluding said  Ewa  Plantation  Company,  and  in- 
dividuals directly  interested  in  the  production  of 
sugar;  that  said  Japanese  strikers  and  their 
families  were  maintained  by  the  Japanese  planta- 

*Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Record. 
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tion  laborers  on  the  islands  of  said  Territory  other 
than  said  Island  of  Oahu,  and  since  all  said  planta- 
tion and  mill  companies  were  vitally  affected  by 
the  outcome  of  the  said  strikes  said  companies 
decided  that  the  strikes  should  be  handled  through 
and  by  said  Association,  and  that  the  expense  con- 
nected therewith  should  be  borne  pro  rata  by  the 
several  plantation  members  of  said  Association; 
that  the  demands  of  both  the  Filipino  and  the 
Japanese  labor  organizations,  including  a  demand 
for  an  increase  of  wages,  were  presented  to,  and 
rejected  by,  the  said  Association;  that  it  w^as  also 
decided  [2]  by  appropriate  resolutions  adopted 
both  by  the  Hawaiian  Sugar  Planters  Association 
and  each  plantation  company  member,  to  under- 
w^rite  all  losses  incurred  by  plantations  on  which 
the  strikes  occurred  by  reason  of  their  resistance 
of  the  strikes;  that  the  losses  underwritten  were 
later  definitely  limited  to  those  chargeable  to  the 
1920,  1921  and  1922  crops,  and  to  net  losses  to 
other  property  such  as  damage  to  buildings,  etc., 
the  amount  to  be  determined  by  the  decrease  esti- 
mated in  taxable  net  profits  arising  from  or  due 
to  the  disturbed  labor  conditions  prevailing  between 
January  19th,  1920,  and  September  30,  1920,  in- 
clusive. It  was  further  decided  by  said  Associa- 
tion and  the  members  thereof  that  all  claims  should 
be  settled  in  full,  the  sugar  losses  and  settlement 
price  of  sugar  being  mutually  agreed  to  by  both 
the  paying  and  the  receiving  plantations;  that  it 
was  further  agreed  that  the  pro  rata  basis  of 
settlement  would  be  the  average  tonnage  output  of 
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each  plantation-member  of  the  Association  for  the 
years    1917-1918   and    1919;   that   the    cost   of   the 
strikes   to  the  Hawaiian   Sugar  Planters  Associa- 
tion was  as  follows: 
Strike  expenses  incurred  by  the  As- 
sociation        $     635,959.42 

Plantation      strike      losses      under- 
written            11,483,357.88 


$12,119,317.30 
That  each  plantation-member  of  said  Associa- 
tion, including  said  Ewa  Plantation  company,  paid 
its  pro  rata  of  said  $12,119,317.30  on  or  before 
December  31st,  1920,  and  the  plantations  which 
suffered  losses  on  account  of  said  strike  received 
$11,483,357.88  on  that  date;  that  said  Ewa  Planta- 
tion Company  received  in  full  settlement  of  its 
said  strike  losses  and  its  claim  to  reimbursement 
thereof  the  sum  of  $2,791,697.72,  this  amount  being 
made  up  of  estimated  losses  in  taxable  profits ;  [3] 
For  the  crop  of  1920  amounting  to  $2,324,931.75; 
For  the  crop  of  1921  amounting  to  133,706.29 ;  and 
Fbr  the  crop  of  1922  amounting  to       333,059.68 . 

That  the  said  Ewa  Plantation  Company  paid 
as  its  pro  rata  share  of  the  said  gross  loss  the  sum 
of  $721,818.95  and  deducted  that  entire  amount 
from  its  income  for  the  year  1920,  as  shown  by 
said  Exhibit  "A";  that  all  other  plantations  con- 
tributed their  pro  rata  of  said  gross  loss  deducted 
the  entire  amount  of  such  contributions  or  pay- 
ments from  their  income  tax  returns  for  the  1920 
income  tax  period;  that  the  income  tax  return  of 
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the  said  Ewa  Plantation  Company  includes  the  sum 
of  $2,324,931.75  only  as  income  for  the  year  1920. 

Upon  these  facts  it  is  the  contention  of  the  Com- 
pany that  the  other  two  amounts,  namely;  $133,- 
706.29  and  $333,059.68  were  received  on  account  of 
losses  of  taxable  profits  of  the  crops  of  1921  and 
1922,  respectively,  and  should  be  returned  as  income 
for  those  respective  years  and  are  therefor  not  to 
be  included  in  its  1920  return. 

And  upon  the  same  facts  it  is  the  contention  of 
the  said  assessor  that  since  the  money  was  actually 
received  during  the  1920  taxation  period,  whether 
it  be  regarded  as  an  advance  realization  of  the  1921 
and  1922  crops  or  otherwise,  it  should  be  returned 
as  income  accruing  during  the  1920  taxation  period. 

(3)  That  the  said  contention  of  said  company 
is  based  upon  the  facts  that  prior  to  the  year  1906 
the  taxable  income  of  the  Company  was  annually 
determined  by  ascertaining  the  difference  between 
the  gross  income  and  the  disbursements  for  opera- 
ting and  other  expenses  during  the  year,  but  since 
the  ruling  made  by  this  court  in  the  case  of  Tax 
Assessor  vs.  Laupahoehoe  Sugar  Company,  18  Haw. 
206,  the  sugar  plantation  companies,  including  said 
Ewa  Plantation  Company,  consistently  have  com- 
puted [4]  their  taxable  income  on  what  has  been 
termed  the  crop  basis  rather  than  an  annual  basis, 
that  is  to  say;  instead  of  deducting  the  said  disburse- 
ments from  the  said  gross  income  the  said  Company 
has  deducted  the  amounts  expended  or  to  be  ex- 
pended in  the  production  and  marketing  of  the 
crop  harvested  during  the  taxation  period,  from  the 
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proceeds  of  sales;  and  that  similarly  gross  income 
has  been  returned  on  the  basis  of  the  current  crop 
and  not  on  receipts  from  sales  during  the  taxation 
period,  and  that  by  this  system  the  receipts  from 
the  sale  of  the  sugar  of  the  crop  of  the  taxation 
period  are  returned  as  the  income  of  the  taxation 
period  whether  such  sugar  were  actually  sold  with- 
in the  preceding  year  or  not.  That  the  said 
** strike  losses"  received  by  said  Company  for  the 
crops  of  1921  and  1922  were  the  estimated  net  losses 
in  taxable  profits  on  those  crops  due  to  the  strikes ; 
that  net  losses  in  taxable  profits  were  ascertained 
by  taking  into  account  the  estimated  value  of  sugar 
lost  through  improper  or  insufficient  cultivation 
due  to  the  strikes,  the  estimated  additional  amount 
which  would  have  been  required  in  the  production 
and  marketing  of  said  sugar,  and  the  estimated 
Increase  or  decrease  in  all  other  expenditures  on 
said  crops  due  to  the  strikes. 

In  case  the  contention  of  said  assessor  should 
be  sustained  on  this  point,  the  amount  of  income 
taxes  payable  by  the  said  Company  should  be  in- 
creased by  the  sum  of  $18,670.60  over  the  amount 
shown  by  the  Company's  said  return. 

(4)  That  said  assessor  has  disallowed  a  certain 
deduction  claimed  in  S^chedule  "B"  of  said  return, 
namely,  item  "(2)  Interest  on  Mainland  and 
Foreign  Investments,"  the  sum  of  $52,442.23, 
being  the  aggregate  sum  received  by  said  Company 
as  interest  upon  the  bonds  and  notes  of  foreign 
(mainland)    railroad    and    industrial    corporations, 
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and  interest  upon  deposits  in  mainland  [5]  banks, 
a  schedule  whereof  marked  Exhibit  ''B"  is  hereto 
attached  and  made  part  hereof;  that  the  facts  in 
this  connection  are  that  ever  since  the  incorpora- 
tion of  said  Ewa  Plantation  Company,  Castle  & 
Cooke,  Limited,  a  Hawaiian  corporation,  has  been 
the  general  agent  at  Honolulu  of  said  Ewa  Planta- 
tion Company,  and  during  upwards  of  twenty  years 
last  past  Welch  &  Company,  a  California  corpora- 
tion having  offices  in  California  and  New  York, 
has  been  the  agent  at  San  Francisco  of  said  Castle 
&  Cooke,  Limited;  that  at  all  times  during  said 
period  the  sugar  produced  by  said  Ewa  Planta- 
tion Company  has  been  sold  on  the  Mainland  of 
the  United  States  and  the  proceeds  of  sale  have 
been  received  by  said  Welch  &  Company,  deposited 
in  California  banks,  and  credited  on  its  books  to 
Castle  &  Cooke,  Limited,  for  account  of  said  Ewa 
Plantation  Company  against  which  said  credit  said 
Ewa  Plantation  Company  has  drawn  from  time 
to  time  as  needed  moneys  required  by  it  for  the 
payment  of  the  expenses  of  its  plantation  and 
dividends  upon  its  stock;  that  all  said  bonds  and 
notes  were  purchased  by  said  Welch  &  Company 
for  the  account  of  said  Ewa  Plantation  Company 
with  surplus  moneys  of  the  latter  so  held  as  afore- 
said by  the  former  company,  and  the  said  bonds 
and  notes  thereafter,  until  they  were  sold  on  the 
Mainland,  remained  on  deposit  with  said  Welch  & 
Company  and  none  of  said  bonds  and  notes,  or 
the  proceeds  with  which  they  were  purchased,  have 
been  held  in  said  Territory,  nor  have  they  been 
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physically  present  therein  at  any  time;  that  at  no 
time  heretofore  has  the  said  assessor,  or  his  pre- 
decessors in  office,  considered  income  derived  from 
such  investments  as  taxable  income,  or  included 
such  in  assessing  the  incomes  of  corporations  or 
individuals  under  the  laws  of  said  Territory.     [6] 

Upon  these  facts  it  is  the  contention  of  said 
Company  that  the  interest  accruing  from  said 
bonds,  notes  and  bank  deposits  was  not  taxable  as 
income  derived  from  property  owned,  or  business 
carried  on  in  said  Territory,  or  otherwise  under 
the  laws  of  said  Territory. 

Upon  the  same  facts  it  is  the  contention  of  said 
assessor  that  said  interest  upon  said  bonds,  notes 
and  bank  deposits  was  and  is  taxable  income  of 
said  Company. 

In  case  the  contention  of  said  assessor  on  this 
point  should  be  sustained,  the  amount  of  income 
taxes  payable  by  said  Company  would  be  increased 
by  the  sum  of  $2,097.68  over  the  amount  shown 
by  the  Company's  said  return. 

(5)  That  said  Assessor  has  disallowed  a  certain 
deduction  claimed  in  Schedule  "B"  of  said  return, 
namely,  item  "15-(c)  Loss  on  Sale  Sugar  Factors 
Stock"  in  the  sum  of  $289,680.00.  The  facts  with 
regard  to  the  purchase,  ownership  and  sale  of  this 
stock  are  as  follows: 

Said  Sugar  Factors  Company,  Limited,  owned 
87%  of  the  capital  stock  of  the  California  and 
Hawaiian  Siugar  Eefining  Company,  a  California 
corporation,  which  during  recent  years  had  pur- 
chased   and    refined    a    large    proportion    of    the 
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Hawaiian  raw  sugar.  The  stock  of  said  Sugar 
Factors  Company  was  offered  to  and  purchased 
by  plantations  and  persons  engaged  in  the  sugar 
industry  in  Hawaii  at  its  par  value  of  $100.00  per 
share;  and  the  ownership  of  said  stock  by  said 
plantations  and  persons  entitled  them  to  sell  a 
certain  proportion  of  their  sugar  to  said  Refining 
Company,  and  they  so  sold  to  the  same  all  of  the 
sugar  produced  by  them  during  the  year  1920.  Ewa 
Plantation  Company  purchased  4,828  shares  of  the 
stock  of  said  Sugar  Factors  Company  at  its  par 
value  during  the  years  1904-1917,  and  said  stock 
[7]  owing  to  accumulated  surplus  earnings  of  the 
said  Refining  Company,  had,  on  the  basis  of  book 
values,  an  estimated  value  of  over  $240.00  per  share 
at  the  end  of  the  year  1919,  but  said  stock  has  never 
been  offered  for  sale  in  the  open  market  and  has 
never  had  any  open  or  stock  market  quotation 
value. 

Up  to  the  middle  of  the  year  1920  said  Refining 
Company  had  apparently  earned  a  considerable 
profit  from  its  business  of  the  earlier  months  of 
that  year,  but  shortly  thereafter  a  break  occurred 
in  the  sugar  market  which  resulted  in  the  inability 
of  said  Refining  Company  to  sell  its  sugar,  while 
at  the  same  time  it  had  on  hand  large  supplies  of 
high  cost  sugars  including  foreign  purchases,  and 
was  under  contractual  obligations  to  continue  to 
purchase  sugar  from  the  Hawaiian  planters.  In 
consequence,  by  the  1st  of  December,  1920,  it 
became  apparent  that  said  Refining  Company 
would  suffer  a  loss  of  approximately  $13,000,000.00, 
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which  would  wipe  out  not  only  its  accumulated  sur- 
plus but  also  part  of  its  capital,  and  place  it  in  a 
precarious  financial  condition. 

In  order  that  said  Refining  Company  might  con- 
tinue in  business  it  became  necessary  for  its  stock- 
holders to  arrange  for  additional  capital  and  as  its 
principal  stockholder  was  said  Sugar  Factors  Com- 
pany, which  was  substantially  a  holding  company, 
the  principal  asset  of  which  was  its  stock  in  said 
Refining  Company,  the  burden  of  arranging  for  said 
additional  capital  fell  upon  the  stockholders  of 
said  Sugar  Factors  Company. 

In  order  to  effect  such  arrangements,  said  Sugar 
Factors  Company,  as  a  preliminary  step,  purchased 
the  remainder  of  the  stock  of  said  Refining  Com- 
pany and  thereby  obtained  complete  control  of 
said  Refining  Company,  and  it  was  then  decided 
that  either  additional  capital  should  be  provided 
for  said  Refining  [8]  Company  or  that  a  new 
corporation  should  be  organized  to  take  over  the 
assets  and  liabilities  of  said  Refining  Company. 
In  order  to  assist  the  stockholders  of  said  Sugar 
Factors  Company  to  carry  out  either  of  these  plans 
and  to  meet  the  heavy  financial  obligations  devolv- 
ing upon  said  stockholders,  their  agents  offered  to 
buy  their  stock  in  said  Sugar  Factors  Company  at 
its  appraised  value,  which  was  found  to  be  $40.00 
per  share,  and  practically  all  of  said  stockholders, 
including  Ewa  Plantation  Company,  accepted  such 
offers,  and  Ewa  Plantation  Company  thereupon  in 
December,  1920,  sold  its  said  stock  in  said  Sugar  Fac- 
tors Company  to  its  agent  at  said  appraised  value  of 
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$40.00  per  share  and  thereby  sustained  a  loss  in 
said  amount  of  $289,680.00,  that  siun  being  the  dif- 
ference between  the  purchase  price  of  said  stock 
at  par  and  the  sale  price  thereof  at  $40.00  per  share, 
said  loss  being  due  to  the  fall  in  the  value  of  the 
stock  of  said  Sugar  Factors  Company,  Limited, 
by  reason  of  the  fall  in  the  value  of  its  principal 
asset  its  stock  in  said  Refining  Company  by  rea- 
son of  said  losses  of  the  latter  company  in  the 
latter  part  of  the  year  1920. 

Early  in  the  year,  1921,  a  new  corporation  named 
the  California  and  Hawaiian  Sugar  Refining  Cor- 
poration was  incorporated  under  the  laws  of  the 
State  of  California  with  a  much  larger  capital 
than  that  of  said  California  and  Hawaiian  Sugar 
Refining  Company,  and  the  latter  company  there- 
upon sold  to  new  corporation  all  of  its  assets, 
subject  to  its  liabilities,  in  consideration  of  the 
issuance  to  it  by  said  new  corporation  of  all  of 
the  latter 's  preferred  stock  of  the  par  value  of 
$2,500,000.00,  and  all  of  the  common  stock  of  said 
new  corporation  of  the  par  value  of  $10,000,000.00 
was  offered  at  par  to  plantations  and  persons  en- 
gaged in  the  sugar  business  in  Hawaii  in  sub- 
stantially [9]  the  proportion  that  the  sugar  pro- 
duced by  them  respectively  bore  to  the  total  sugar 
produced  by  all  of  them  and  was  purchased  by 
them  at  the  par  value  thereof. 

Upon  these  facts  the  Ewa  Plantation  Company 
contends  that  said  loss  is  properly  deductible  in 
computing   its  net   income   for   the    1920   taxation 
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period  and  the  Assessor  contends  that  it  is  not  a 
deductible  loss. 

If  the  contention  of  the  Assessor  should  be 
sustained  the  amount  of  income  taxes  payable  by 
the  Ewa  Plantation  Company  would  be  increased 
by  the  sum  of  $11,587.20  over  the  amount  shown 
by  the  company's  said  return. 

(6)  That  said  assessor  has  disallowed  a  certain 
deductible  claim  in  Schedule  "B"  of  the  tax  re- 
turn, namely,  item  "15-(d)  Loss  on  Sale,  Miscella- 
neous Bonds,"  in  the  sum  of  $197,824.11.  The  facts 
in  this  regard  are  as  follows: 

That  the  said  miscellaneous  bonds  were  pur- 
chased at  the  times  and  prices  set  forth  in  Ex- 
hibit "C"  hereto  attached  and  made  a  part 
hereof;  that  the  market  and  sale  value  of  said 
bonds  fluctuated  from  time  to  time  during  the 
period  that  the  same  were  held  by  said  Ewa 
Plantation  Company;  that  the  said  bonds  were 
sold  in  1920  at  their  then  full  market  value  and  at 
a  price  which  was  $197,824.11  less  than  their  origi- 
nal cost;  and  $69,512.98  less  than  the  market 
value  of  said  bonds  on  December  31,  1919;  that 
the  said  bonds  were  sold  because  the  Company 
deemed  it  advisable  to  sell  them  in  order  to  pre- 
vent possible  greater  loss;  and  that  the  prices  re- 
ceived for  said  bonds  represented  the  full  market 
value  thereof  at  the  time  they  were  sold. 

Upon  these  facts  the  company  contends  that 
the  said  amount  of  $197,824.11  is  a  loss  within  the 
meaning  of  the  income  tax  statute  and  is  prop- 
erly  deductible   in   computing   the   net   income   of 
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said  Company,  and  upon  the  same  facts  the  tax 
assessor  [10]  contends  that  that  amoimt  is  not 
so  deductible,  either  in  whole  or  in  part. 

If  the  contention  of  the  tax  assessor  should  be 
sustained,  the  amount  of  income  taxes  payable  by 
said  Company  would  be  increased  by  the  sum  of 
$7,912.96  over  the  amount  shown  by  the  Company's 
said  return. 

(7)  That  judgment  may  be  entered  herein  by 
the  Court  assessing  the  amount  payable  as  in- 
come taxes  by  said  Company  in  accordance  with  the 
views  of  the  Court  upon  the  facts  herein  agreed 
upon. 
Honolulu,  Hawaii,  April  29,  A.  D.  1921. 

EWA  PLANTATION  COMPANY. 
By   (Sig.)   ROBERTSON,   CASTLE  & 
OLSON, 

Its  Attorneys, 
CHARLES  T.  WILDER, 

Tax  Assessor, 
By  (Sig.)  HARRY  IRWIN, 

Attorney  General. 
FREAR,  PROSSER,  ANDERSON  &  MARX, 
SMITH,  WARREN  &  STANLEY, 
HENRY  HOLMES, 

Of  Counsel. 

Eirst  Judicial  Circuit, 

City  and  County  of  Honolulu, 

Territory  of  Hawaii, — ss. 

Harry  Irwin,  being  first  duly  sworn,  deposes  and 
says  that  he  is  the  duly  appointed,  acting  and 
qualiiied  Attorney  General  of  the  Territory  of  Ha- 
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waii,  and  that  he  makes  this  affidavit  for  and  on 
behalf  of  Charles  T.  Wilder,  Tax  Assessor,  one  of 
the  parties  to  the  foregoing  submission;  that  he 
has  read  the  foregoing  Submission  of  Facts,  knows 
the  contents  thereof;  and  that  the  same  is  true  to 
the  best  of  his  knowledge  and  belief.  This  depo- 
nent further  says  that  the  controversy  set  forth  in 
the  said  Submission  is  a  real  one  and  that  this 
proceeding  was  instituted  in  good  faith  to  deter- 
mine the  rights  of  the  parties. 

[Seal]  (Sig.)  THERESA  CLARK, 

■Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.     [11] 
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Exhibit  "A." 
EWA  PLANTATION. 
Porm  C 

Territory  of  Hawaii 

DISTRICT  OF  HONOLULU 

First  Taxation  Division 

CORPORATION  INCOME  TAX  RETURN 

1921 

Statement  of  Gains,  Profits  and  Income  during  the 

Twelve  Months  Preceding  January  1,  1921,  of 

Name 

CASTLE  &  COOKE,  LTD. 

Agent  for 

EWA  PLANTATION 

Agent's  Address,  Street  and  Number 

Agent's  Business  Telephone  No.  


SUMMARY 
INCOME  TAX 

[Use  this  column]  [Use  this  column] 

Gross  Income  $12,901,542.22     $ 

Deductions  $  8,987,904.19     $ 

Net  Income  $  3,913,638.03    $ 

Tax  2  per  cent  $       78,272.76     $ 

SPECIAL  INCOME  TAX 

Gross  Income  $ $ 

Deductions  $ $ 

Net  Income  $ $ 

Tax  2  per  cent  $       78,272.76    $ 

[12] 
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Territory  of  Hawaii,  > 

City  and  County  of  Honolulu, — ss. 

The  undersigned  being  duly  sworn  deposes  and 

says :  That  he  is of  the ;  that  he  has  read 

the  foregoing  return  by  him  subscribed  for  and  on 

behalf  of  said and  knows  the  contents  thereof ; 

that  the  same  is  a  true,  full  and  complete  return, 
and  that  the  facts  herein  set  forth  are  true  to  the 
best  of  his  knowledge  and  belief. 

Sworn  to  before  me  this  day  of  January, 

A.  D.  1921. 


(Sign  your  name  here  before  filing.) 


(Deputy  Assessor.     [19] 
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[Endorsed]:    No.  1327.     In  the  Supreme  Court 
of  the  Territory  of  Hawaii.     October,  1920,  Term. 

No.  .    Ewa   Plantation   Company   vs.   Charles 

T.  Wilder.  Submission  Without  Action.  Rec'd 
and  Filed  in  the  Supreme  Court  April  29,  1921,  at 
3:55  o'clock  P.  M.  Robert  Parker,  Jr.,  Assistant 
Clerk.     [22] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 
October  Term,  1921. 

No.   1327. 

EWA  PLANTATION  COMPANY 

vs. 

CHARLES  T.  WILDER,  Tax  Assessor  for  the  First 
Taxation  Division,  Territory  of  Hawaii. 

No.   1328. 

HAWAIIAN  SUGAR  COMPANY 

vs. 

CHARLES  T.  WILDER,  Tax  Assessor  for  the  First 
Taxation  Division,  Territory  of  Hawaii. 
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Opinion  of  Supreme  Court. 

SUBMISSION  UPON  AGREED  STATEMENTS 

OF  FACT. 

Argued  January  24,  25,  1922. 
Decided  February  28,  1922. 
COKE,  C.  J.,  KEMP  and  EDINGS,  JJ. 
Taxation — Income. 

Where  a  sum  is  received  by  the  taxpayers  in  liqui- 
dation of  losses  or  damage  sustained  because  of 
a  laborers'  strike  income  tax  thereon  should  be 
paid  for  the  year  in  which  the  payment  is  made. 
Same — Same. 

Bonds  and  stock  of  mainland  municipalities  and 
corporations  and  bank  credits  in  mainland 
banks  held  by  mainland  agents  of  a  local  tax- 
payer take  the  situs  of  the  local  owner  under 
the  maxim  mohilia  sequuntur  personam  and 
come  within  the  description  of  property  owned 
in  Hawaii  and  the  income  therefrom  is  taxable 
under  the  laws  of  this  Territory.  [23] 
Same — Same. 

The  maxim,  however,  is  not  of  universal  applica- 
tion and  may  yield  to  the  exigencies  of  particu- 
lar circumstances. 
Same — Siame — Losses  sustained  on  the  sale  of  se- 
curities— Incurred  when. 
Where  a  taxpayer  through  the  sale  of  securities 
sustains  a  loss  because  of  the  depreciation  in  the 
value  of  the  securities  the  amount  of  such  loss 
may  be  deducted  from  the  income  for  the  year 
in  which  the  securities  were  disposed  of. 
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Same — Depreciation  or  exhaustion  of  leasehold — 
Deduction  from  income. 
In  computing  income  a  proper  deduction  may  be 
made  for  actual  loss  incurred  during  the  taxa- 
tion period  due  to  exhaustion  of  all  intangible 
property  arising  out  of  its  use  and  employment 
in  the  trade  or  business  of  the  taxpayer  includ- 
ing any  loss  by  reason  of  the  exhaustion  of  a 
leasehold  by  efflux  of  time  if  such  leasehold  was 
actually  employed  in  the  business. 

Same — Same — ^Same. 

The  proper  course  is  for  the  leasehold  to  be  ap- 
praised at  the  end  of  each  taxation  period,  and 
based  upon  that  valuation  to  deduct  a  proper 
amount  for  the  exhaustion  of  the  leasehold  oc- 
curring during  the  period,  this  course  to  be  re- 
peated thereafter  at  the  end  of  each  succeeding 
taxation  period  until  the  termination  of  the 
lease. 

Same — Siame — Same. 
The  value  of  a  leasehold  due  to  economic  causes 
will  vary  and  it  follows  that  the  amount  re- 
quired to  amortize  the  capital  investment  will 
also  change  from  time  to  time.  [24] 

OPINION  OF  THE  COURT  BY  COKE,  C.  J. 
These  two  causes  are  here  on  original  submissions 
containing  agreed  statements  of  fact — a  proceeding 
authorized  by  section  2381,  R.  L.  1915,  as  amended 
by  Act  82  S.  L.  1921.  The  questions  involved  in  both 
cases  are  in  all  material  respects  parallel  and  wiR 
therefore  be  consolidated  and  discussed  in  a  single 
opinion  but  a  separate  judgment  will  be  entered  in 


28  Ewa  Plantation  Company 

each  proceeding  conformably  to  the  decision.  The 
two  plaintiffs  above  named,  to  wit,  Ewa  Plantation 
Company  and  Hawaiian ,  Sugar  Company,  are  do- 
mestic corporations  and  the  defendant  Charles  T. 
Wilder  is  the  tax  assessor  for  the  first  taxation  divi- 
sion of  the  Territory  of  Hawaii.  The  controversy 
is  in  respect  to  the  amount  of  income  taxes  due 
from  the  two  plaintiff  corporations  to  the  Territory 
of  Hawaii  in  the  year  1921  from  income  received  in 
1920. 

The  agreed  statements  of  fact  are  entirely  too 
voluminous  to  be  recited  here  but  the  questions  at 
issue  may  be  summarized  as  follows:  (1)  Whether 
the  amount  received  by  Ewa  Plantation  Company 
from  the  Hawaiian  Sugar  Planters  Association  in 
1920  by  way  of  compensation  for  losses  incurred  by 
reason  of  the  laborers'  strike  on  the  Island  of  Oahu 
should  be  accounted  for  as  a  whole  as  a  receipt  dur- 
ing the  year  1920,  or  may  be  apportioned  to  the 
crops  of  1920,  1921  and  1922  in  accordance  with  the 
prevailing  system  of  accounting  upon  the  crop 
method;  (2)  whether  interest  upon  mainland  in- 
vestments, including  municipal  bonds,  accruing  dur- 
ing the  taxation  period  is  taxable  income  under  the 
law  of  this  Territory  as  applied  to  the  agreed  facts ; 

(3)  whether  the  amount  of  loss  sustained  through 
the  sale  of  shares  in  the  Sugar  Factors  Company 
during  1920  is  deductible  as  a  loss  in  computing  the 
income  taxes  of  the  said  companies  for  the  year  [25] 
1920  under  the  facts  set  forth  in  the  submissions; 

(4)  whether  the  amount  of  loss  sustained  through 
the  sale  of  mainland  bonds  sold  and  realized  upon 


vs.  Charles  T.  Wilder.  29 

during  the  year  1920  is  deductible  as  a  loss  in  com- 
puting the  income  taxes  of  the  said  companies  for 
the  year  1921  under  the  facts  set  forth  in  the  submis- 
sions; (5)  whether  the  amount  of  depreciation  in 
value  of  a  leasehold  should  be  allowed  as  a  deduc- 
tion in  computing  the  income  tax  of  the  Hawaiian 
Sugar  Company  for  the  year  1920  under  the  law  of 
this  Territory  as  applied  to  the  agreed  facts. 

As  thus  categorically  classified  the  several  sub- 
jects will  be  taken  up  and  disposed  of  except  that 
the  questions  set  forth  in  paragraphs  3  and  4  being 
closely  allied  and  so  nearly  analogous  will  be  consid- 
ered and  determined  together. 

STRIKE  RECEIPTS. 

The  first  question  concerns  solely  the  Ewa  Plan- 
tation Company  and  grows  out  of  a  laborers'  strike 
begun  in  the  early  part  of  1920  and  which  ended  in 
July  of  the  same  year,  conducted  by  the  Mlipino 
and  Japanese  laborers  employed  on  the  sugar  plan- 
tations on  the  Island  of  Oahu,  the  Ew^a  Plantation 
being  among  those  affected.  It  appears  that  the 
Hawaiian  Sugar  Planters  Association,  which  is 
composed  of  practically  all  of  the  sugar  producing 
concerns  in  the  Territory,  entered  into  an  agreement 
with  the  plantations  on  Oahu  by  which  the  latter 
plantations  were  to  resist  the  demands  of  the  strik- 
ers and  at  the  conclusion  of  the  strike  the  association 
was  to  make  reimbursement  to  them  for  all  losses 
sustained  by  reason  of  the  strike.  Following  the 
conclusion  of  the  strike  it  was  ascertained  that  the 
strike  losses  amounted  to  $12,119,317.30  made  up  of 
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$635,959.42  in  expenses  incurred  by  the  association 
and  $11,483,357.88  in  losses  sustained  directly  by 
the  several  plantriions  on  Oahu  affected  by  the 
strike.  [26]  All  of  the  plantation  members  of  the 
association  paid  their  pro  rata  of  the  $12,119,317.30 
on  or  before  December  31,  1920,  the  pro  rata  of  the 
Ewa  Plantation  being  the  sum  of  $721,818.95. 
The  said  Ewa  Plantation  received  in  full  settle- 
ment of  its  strike  losses  on  its  claim  for  reimburse- 
ment thereof  the  sum  of  $2,791,697.72,  this  amount 
being  made  up  of  estimated  losses  in  taxable  profits 
as  follows:  For  the  crop  of  1920,  $2,324,931.75;  for 
the  crop  of  1921,  $133,706.29,  and  for  the  crop  of 
1922,  $333,059.68.  The  Ewa  Plantation  in  its  in- 
come tax  return  for  the  year  1920  deducted  the  said 
sum  of  $721,818.95  contributed  by  it  as  its  pro  rata 
of  the  gross  losses  as  aforesaid  and  returned  the 
said  sum  of  $2,324,931.75  only  as  income  for  the 
year  1920  on  the  amount  which  it  received  from  the 
association  as  its  share  of  the  loss  sustained. 
Under  these  facts  it  is  the  contention  of  the  com- 
pany that  the  other  two  amounts,  namely,  $133,- 
706.29  and  $333,059.68  were  received  on  account  of 
losses  of  taxable  profits  on  the  crops  of  1921  and 
1922  respectively  and  should  be  returned  as  income 
for  those  respective  years  and  therefore  were  prop- 
erly excluded  from  its  1920  return.  It  is  the  con- 
tention of  the  tax  assessor  that  since  the  two  last 
mentioned  sums  were  actually  received  during  the 
1920  taxation  period,  whether  they  be  regarded  as 
advance  realizations  of  the  1921  and  1922  crops  or 
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otherwise,  they  should  be  returned  as  income  accru- 
ing during  the  1920  taxation  period. 

It  is  agreed  that  should  the  contention  of  the  as- 
sessor he  sustained  on  this  point  the  amount  of  in- 
come taxes  payable  by  said  company  should  be  in- 
creased by  the  sum  of  $18,607  over  the  amount 
shown  by  the  company's  said  return.  The  statu- 
tory provisions  bearing  upon  the  questions  at 
issue  are  to  be  found  in  section  1305  R.  L.  1915 
which  provides  that  the  taxation  period  shall  be 
the  year  immediately  preceding  the  first  day  of 
January  of  each  [27]  year  in  which  the  tax  is  pay- 
able. Section  1306  R.  L.  1915  provides  that  there 
shall  be  levied  and  collected  a  tax  of  two  per  cent 
on  the  net  profit  or  income  above  actual  operating 
and  business  expenses  derived  during  the  taxation 
period  from  all  property  owned  and  every  business, 
trade,  employment  or  vocation  carried  on  in  the 
Territory  of  Hawaii,  and  section  1307  provides 
that  *'in  estimating  the  gains,  profits  and  income 
of  any  *  *  *  corporation,  there  shall  be  in- 
cluded all  income  derived  from  interest  upon 
notes,"  etc.,  "and  all  other  gains,  profits  and  in- 
come derived  from  any  source  whatsoever  during 
said  taxation  period."  Section  1307  also  provides 
that  ''in  estimating  the  gains,  profits  and  income  of 
any  person  or  corporation,  there  shall  be  included 
^  *  *  the  amount  of  sales  of  movable  prop- 
erty, less  the  amount  expended  in  the  purchase  or 
production  of  the  same." 

The  company  contends  that  under  the  para- 
graph last  above  quoted  the  several  sums  received 
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from  the  Hawaiian  Sugar  Planters  Association 
should  not  be  taken  into  account  for  taxation  pur- 
poses until  and  as  each  crop  shall  have  been  sold 
and  the  net  result  ascertained.  The  company  relies 
upon  the  decisions  rendered  in  Tax  Assessor  vs. 
Laupahoehoe  Sugar  Company,  18  Haw.  206,  and 
in  the  Income  Tax  Appeal  Cases,  18  Haw.  596,  599, 
In  each  of  these  cases  it  was  held  that  moneys  ex- 
pended prior  to  the  taxation  period  in  the  produc- 
tion of  sugar  were  deductible,  not  in  the  period  in 
which  the  expenditure  was  made  but  at  the  time  the 
crop  was  sold.  These  decisions  we  think  are  in  ac- 
cord with  the  provisions  of  the  statute.  In  the 
present  case,  however,  we  are  confronted  with  a 
different  set  of  facts.  It  must  be  borne  in  mind 
that  we  are  now  dealing  with  a  receipt  and  not  an 
expenditure.  The  amount  paid  was  merely  in 
liquidation  of  an  estimated  loss  or  damage  sus- 
tained by  the  company  because  of  the  strike. 
Whether  this  estimate  proves  to  be  even  approxi- 
mately [28]  correct  will  necessarily  depend  upon 
many  contingencies,  but  irrespective  of  that  fea- 
ture it  is  plain  to  us  that  the  company  has  not  the 
power  merely  by  an  arrangement  with  the  Ha- 
waiian Sugar  Planters  Association,  or  for  the  sake 
of  harmony  in  its  accounting  system  or  otherwise, 
to  convert  a  sum  received  by  it  as  compensation  for 
damages  caused  by  the  laborers'  strike  into  an 
amount  expended  in  the  purchase  or  production  of 
specific  growing  crops  of  sugar  cane.  No  such  feat 
is  sanctioned  by  the  statutes  of  Hawaii  heretofore 
quoted   nor  by   the   decisions   in   18   Haw.,  supra,. 
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which  point  out  that  the  amount  expended  in  the 
purchase  or  production  of  movable  property  should 
be  carried  over  from  year  to  year  and  deducted  at 
the  period  when  the  property  is  sold,  which  merely 
follows  the  mandate  of  the  statute,  but  neither  the 
sum  involved  here  nor  any  part  thereof  was  ex- 
pended in  the  purchase  or  production  of  movable 
property  and  hence  the  whole  amount  thereof  is  in- 
cluded within  "other  *  *  *  income  *  *  * 
derived  from  any  source  whatsoever  during  said 
taxation  period."  And  as  the  payment  was  made 
during  the  year  1920  the  income  tax  thereon  be- 
came due  in  the  following  year  as  provided  by 
statute. 

INTEREST  ON  MAINLAND  SECURITIES  AND 
BANK  DEPOSITS. 
It  is  set  forth  in  the  submissions  that  ever  since 
the  incorporation  of  the  Ewa  Plantation  Company 
Castle  &  Cooke,  Limited,  an  Hawaiian  corpora- 
tion, has  been  its  general  agent  at  Honolulu  and 
during  upwards  of  twenty  years  last  past  Welch  & 
Company,  a  California  corporation  with  offices  in 
San  Francisco,  has  been  the  agent  at  that  place  of 
said  Castle  &  Cooke,  Limited,  and  at  all  times  dur- 
ing said  period  the  sugar  produced  by  said  Ewa 
Plantation  Company  has  been  sold  on  the  main- 
land of  the  United  States  and  the  proceeds  of  sale 
have  been  received  by  said  Welch  [29]  &  Com- 
pany and  deposited  in  California  banks  and  cred- 
ited on  its  books  to  Castle  &  Cooke,  Limited,  for 
the    account    of    said    Ewa    Plantation    Company, 
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against  which  credits  said  Ewa  Plantation  Com- 
pany has  drawn  from  time  to  time  as  money  was 
required  by  it  for  the  payment  of  the  expenses  of  its 
plantation  and  dividends  upon  its  stock;  that  bonds 
and  notes  of  foreign  (mainland)  railroad  and  in- 
dustrial corporations  were  purchased  by  said 
Welch  &  Company  for  the  account  of  said  Ewa 
Plantation  Company  with  surplus  moneys  of  the 
latter  so  held  as  aforesaid  by  the  former  company 
and  the  said  bonds  and  notes  thereafter  until  they 
were  sold  on  the  mainland  remained  on  deposit 
with  said  Welch  &  Company  and  none  of  said  bonds 
and  notes  or  the  proceeds  with  which  they  were 
purchased  have  been  held  in  said  Territory  nor 
have  they  been  physically  present  therein  at  any  time, 
that  during  the  period  of  upwards  of  twenty  years 
last  past  Alexander  &  Baldwin,  Limited,  an  Ha- 
waiian corporation  having  offices  in  Hawaii,  Cal- 
ifornia and  New  York,  has  been  the  agent  of  the 
Hawaiian  Sugar  Company;  that  the  president  of 
said  Alexander  &  Baldwin,  Limited,  was  and  is  in 
charge  of  its  said  California  offices  and  other  offi- 
cers or  employees  thereof  or  representatives  of 
said  Hawaiian  Sugar  Company  with  power  to  effect 
transfers  of  its  stock  which  is  listed  on  the  San 
Francisco  stock  exchange;  that  at  all  times  during 
said  period  the  sugar  produced  by  said  Hawaiian 
Sugar  Company  has  been  sold  on  the  mainland 
of  the  United  States  and  the  proceeds  of  sale  have 
been  received  by  said  Alexander  &  Baldwin,  Lim- 
ited, at  either  one  or  the  other  of  its  said  offices 
on  the  mainland  and  there  credited  to  the  account 
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of  said  Hawaiian  Sugar  Company,  against  which 
said  credit  said  Hawaiian  Sugar  Company  has 
drawn  from  time  to  time  as  money  was  required 
by  it  for  the  payment  of  the  expenses  of  its  plan- 
tation and  dividends  upon  its  stock;  that  bonds  of 
certain  municipalities  on  the  mainland  of  the  [30] 
United  States  and  of  foreign  (mainland)  railroad 
corporations  were  purchased  on  the  mainland  by 
said  Alexander  &  Baldwin,  Limited,  for  the  ac- 
count of  said  Hawaiian  Sugar  Company  with  sur- 
plus moneys  of  the  latter  so  held  as  aforesaid  by 
the  former  company  and  said  bonds  thereafter  un- 
til they  were  sold  by  said  Alexander  &  Baldwin, 
Limited,  on  said  mainland  were  held  by  it  at  its 
offices  in  California  or  New  York  and  none  of 
such  bonds  have  been  held  in  said  Territory  nor 
have  they  or  said  proceeds  with  which  they  were 
purchased  been  physically  present  therein  at  any 
time. 

The  Ewa  Plantation  Company  and  Hawaiian 
Sugar  Company,  respectively,  deducted  the  inter- 
est arising  from  these  investments  as  income  for 
the  year  1920  in  its  territorial  income  tax  return, 
the  amount  deducted  by  the  Ewa  Plantation  Com- 
pany being  $52,442.23,  and  the  amount  deducted 
by  the  Hawaiian  Sugar  Company  being  $32,659.66. 
Upon  these  facts  it  is  the  contention  of  said  com- 
panies that  the  interest  accruing  from  said  bonds, 
notes  and  bank  deposits  was  not  taxable  as  in- 
come derived  from  property  owned  in  the  Terri- 
tory of  Hawaii  or  otherwise  under  the  laws  of  said 
Territory.     On  the  other  hand  it  is  claimed  by  the 
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assessor  that  said  interest  upon  said  bonds,  notes 
and  bank  deposits  was  and  is  taxable  income  of  said 
companies  under  the  laws  of  Hawaii.  It  is  agreed 
that  should  the  contentions  of  the  assessor  be  sus- 
tained the  amount  of  income  tax  payable  by  said 
Ewa  Plantation  Company  should  be  increased  by 
the  sum  of  $2097.68  over  the  amount  shown  by  the 
company's  said  return,  and  that  the  amount  of  in- 
come tax  payable  by  said  Hawaiian  Sugar  Com- 
pany should  be  increased  by  the  sum  of  $1306.56  over 
the  amount  shown  by  the  company's  said  return. 

In  the  case  of  the  latter  company  there  is  an  at- 
tempt to  draw  a  distinction  between  interest  on 
mainland  and  foreign  [31]  investments  and  mu- 
nicipal bonds  of  mainland  cities.  We  think  these 
investments  are  all  on  the  same  plane  so  far  as  the 
principles  involved  are  concerned  and  will  be  dealt 
with  in  this  opinion  accordingly. 

It  is  regrettable  that  while  the  submissions  con- 
tain statements  to  the  effect  that  the  proceeds  of 
the  sales  of  sugar  by  the  mainland  agencies  of 
the  taxpayers  were  placed  to  the  general  credit  of 
the  local  companies  to  be  drawn  against  from 
time  to  time  as  funds  were  required  by  them  for  the 
payment  of  their  operating  expenses,  etc.,  the  sub- 
missions are  silent  respecting  the  disposition  and 
use  of  the  income  derived  from  the  mainland  in- 
vestments now  in  question.  In  the  absence  of  a 
showing  to  the  contrary  we  are  led  to  assume  that 
the  income  received  from  these  mainland  securities 
and  bank  deposits  was  dealt  with  in  the  same  man- 
ner as  the  proceeds  from  the  sales  of  sugar. 
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The  statute  by  virtue  of  which  the  assessor  claims 
the  income  from  these  investments  is  properly  tax- 
able as  income  is  section  1306,  R.  L.  1915.  This 
statute  reads  as  follows:  "On  corporation  income. 
There  shall  be  levied,  assessed,  collected  and  paid 
annually,  except  as  hereinafter  provided,  a  tax 
of  two  per  cent  on  the  net  profit  or  income  above 
actual  operating  and  business  expenses  derived 
during  each  taxation  period,  from  all  property 
owned,  and  every  business,  trade,  employment  or 
vocation,  carried  on  in  the  Territory  of  Hawaii,  of 
all  corporations,  doing  business  for  profit  in  the 
Territory,  no  matter  where  created  and  organized; 
provided,  however,  that  nothing  herein  contained 
shall  apply  to  corporations,  companies  or  associa- 
tions, conducted  solely  for  charitable,  religious,  edu- 
cational or  scientific  purposes,  including  fraternal 
heneficiary  societies,  nor  to  insurance  companies, 
taxed  on  a  percentage  of  the  premiums  under  the 
authority  of  another  law."  If  this  statute  be 
stripped  of  the  language  not  material  to  the  cases 
at  bar  it  would  read:  [32]  "There  shall  be  levied, 
assessed,  collected  and  paid  annually  a  tax  of 
two  per  cent  on  the  net  income  from  all  property 
owned  in  the  Territory  of  Hawaii  of  all  corpora- 
tions doing  business  for  profit  in  the  Territory,  no 
matter  where  created  or  organized."  At  the  very 
outset  counsel  for  the  Territory  concede  that  the 
phrase  "owned  in  Hawaii"  as  employed  in  section 
1306  must  be  taken  as  referring  to  the  property 
and  not  the  owner  and  the  final  form  of  the  ques- 
tion is,  "Are  these  bonds  and   deposits  property 
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in  Hawaii,"  and  that  "the  case  stands  as  though 
the  statute  read  'income  from  property  in  Hawaii 
owned  by  the  taxpayer.'  "  We  are  not  as  ready 
as  counsel  to  accept  this  construction  of  the  mean- 
ing of  the  statute.  It  seems  to  us  that  it  could  be 
strongly  argued  that  the  phrase  "property  owned 
in  Hawaii"  has  reference  to  the  place  of  ownership 
and  not  to  the  location  of  the  property.  We  are 
referred  to  the  rule  that  in  the  construction  of  a 
statute  the  language  employed  should  be  taken  in 
its  common  and  usual  signification  and  we  are  re- 
minded that  if  a  person  were  asked,  "What  prop- 
erty do  you  own  in  the  Territory?"  he  would  not 
in  answering  enumerate  bonds  and  notes  of  for- 
eign or  mainland  corporations  or  deposits  in  for- 
eign or  mainland  banks.  This  may  be  true,  but 
on  the  other  hand  if  the  San  Francisco  agents 
of  these  corporations  were  asked  in  respect  to 
the  property  in  question,  "Where  are  these  bonds, 
notes  or  bank  credits  owned?"  the  answer  obviously 
would  be,  "In  the  Territory  of  Hawaii,"  and  that 
answer  would  be  entirely  correct.  We  will  not 
pursue  this  discussion  further  for  the  reason  that 
even  adopting  the  construction  placed  upon  the 
statute  by  the  parties  the  result  will  be  the  same. 

If  it  be  conceded  that  the  statute  refers  to  the 
income  from  property  situated  in  Hawaii  the  position 
of  the  assessor  can  [33]  only  be  sustained  by  in- 
voking the  doctrine  of  the  maxim  mohilia  sequuntur 
personam,  that  is  to  say,  that  movables  follow  the 
person  of  the  owner.  Counsel  for  the  taxpayers 
urge  that  the  maxim  has  been  repudiated  in  this 
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jurisdiction  by  the  supreme  court  in  Hackfeld  vs. 
Minister   of   Finance,    3    Haw.    292;   Hackfeld   vs. 
Luce,  4  Haw.  172,  and  Estate  of  HaU,  19  Haw.  531. 
It  is  further  contended  that  if  the  maxim  is  an 
enforceable  rule  in  this  jurisdiction  yet  under  the 
circumstances  here  divulged  the  bonds,  notes,  etc., 
have  become   localized  and  thus  have   acquired  a 
business  situs  in  San  Francisco.     Counsel  for  the 
taxpayers  cite  many  authorities  bearing  upon  the 
question,  the  leading  ones  being  State  Tax  on  For- 
eign held  Bonds,  15  Wall.  300 ;  New  Orleans  vs.  Stem- 
pel,  175  U.  S.  309;  Bristol  vs.  Washington  County, 
177  U.  S.  133;  Union  Transit  Co.  vs.  Kentucky,  199  U. 
S.  194;  Liverpool  &  London  &  Globe  Ins.  Co.  vs. 
Board  of  Assessors,  221  U.   S.  346;  DeGanay  vs. 
Lederer,  250  U.  S.  376.     The  general  trend  of  these 
authorities  is  that  tangible  personal  property  per- 
manently located  in  a  State  other  than  the  domicile 
of  the  owner  acquires  a  situs  and  is  subject  to  be 
taxed  irrespective   of   the   domicile   of   the   owner 
and  any  attempt  on  the  part  of  the  State  in  which 
"the  owner  is  domiciled  to  tax  such  property  is  un- 
lawful;   that    the    maxim    mohilia    sequuntur    per- 
sonam is  a.  legal  fiction  to  be  resorted  to  only  when 
convenience  and  justice  require.     It  is  further  held 
that  bonds   and  other  negotiable   instruments   are 
becoming  more  and  more  to  be  looked  upon  and 
regarded  as  property  and  not  merely  as  evidence  of 
debt.     The  case  of  DeGanay  vs.  Lederer  is  the  lead- 
ing case  and  perhaps  the  strongest  cited  in  support  of 
the    position   maintained   by    counsel    of   the    tax- 
payers.   In  that  case  certain  stocks  and  bonds  is- 
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sued  by  Pennsylvania  corporations  and  mortgages 
secured  on  real  estate  in  the  same  State  were 
owned  by  an  alien  resident  of  France  and  were  in 
the  hands  [34]  of  an  agent  in  this  country  act- 
ing under  a  power  of  attorney  which  authorized 
and  empowered  the  agent  to  sell,  assign  and  trans- 
fer any  of  the  property  and  to  invest  and  reinvest 
the  proceeds  as  it  might  deem  best  in  the  manage- 
ment of  the  business  and  affairs  of  the  owner. 
The  question  was  whether  the  income  from  this 
property  was  subject  to  tax  under  the  federal  in- 
come tax  law  of  October  3,  1913,  as  income  from 
property  owned  in  the  United  States  by  persons 
residing  elsewhere,  and  it  was  held  that  it  was  in 
the  following  language:  "We  have  no  doubt  that 
the  securities  herein  involved  are  property.  Are 
they  property  within  the  United  States'?  It  is 
insisted  that  the  maxim  mohilia  sequuntur  personam 
applies  in  this  instance,  and  that  the  situs  of  the 
property  was  at  the  domicile  of  the  owner  in  France. 
But  this  Court  has  frequently  declared  that  the 
maxim,  a  fiction  at  most,  must  yield  to  the  facts 
and  circumstances  of  cases  which  require  it;  and 
that  notes,  bonds  and  mortgages  may  acquire  a 
situs  at  a  place  other  than  the  domicile  of  the  owner, 
and  be  there  reached  by  the  taxing  authority.  It  is 
only  necessary  to  refer  to  some  of  the  decisions  of 
this  Court.  New  Orleans  vs.  Stempel,  175  U.  S. 
309;  Bristol  vs.  Washington  County,  177  U.  S.  133; 
Blackstone  vs.  Miller,  supra;  State  Board  of  As- 
sessors vs.  Comptoir  National  d'Escompte,  191  U. 
S.  388;  Carstairs  vs.  Cochran,  193  U.  S.  10;  Scottish 
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Union  &  National  Ins.  Co.  vs.  Bowland,  196  U.  S. 
611;  Wheeler  vs.  New  York,  233  U.  S.  434,  439; 
Iowa  vs.  Slimmer,  248  U.  S.  115, 12.0.  Shares  of  stock 
in  national  banks,  this  Court  has  held,  for  the  pur- 
pose of  taxation  may  be  separated  from  the  domicile 
of  the  owner,  and  taxed  at  the  place  where  held. 
Tappen  vs.  Merchants'  National  Bank,  19  Wall.  490. 
In  the  case  under  consideration  the  stocks  and 
bonds  were  those  of  corporations  organized  under 
the  laws  of  the  United  States,  and  the  bonds  and 
mortgages  were  secured  upon  property  in  Pennsyl- 
vania. The  certificates  of  stock,  the  bonds  and 
mortgages  [35]  were  in  the  Pennsylvania  Com- 
pany's offices  in  Philadelphia.  Not  only  is  this  so, 
but  the  stocks,  bonds  and  mortgages  were  held  under 
a  power  of  attorney  which  gave  authority  to  the 
agent  to  sell,  assign  or  transfer  any  of  them,  and  to 
invest  and  reinvest  the  proceeds  of  such  sales  as  it 
might  deem  best  in  the  management  of  the  business 
and  affairs  of  the  principal.  It  is  difficult  to  con- 
ceive how  property  could  be  more  completely  lo- 
calized in  the  United  States.  There  can  be  no  ques- 
tion of  the  power  of  Congress  to  tax  the  income 
from  such  securities.  Thus  situated  and  held,  and 
with  the  authority  given  to  the  local  agent  over 
them,  we  think  the  income  derived  is  clearly  from 
property  within  the  United  States  within  the  mean- 
ing of  Congress  as  expressed  in  the  statute  under 
consideration. ' ' 

It  is  worthy  of  note  that  in  the  DeGanay  case  the 
Court  emphasized  the  fact  that  the  stocks,  bonds 
and  mortgages  were  held  in  Pennsylvania  under  a 
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power  of  attorney  which  gave  authority  to  the 
agent  to  sell,  assign  and  transfer  any  of  them  and 
to  invest  and  reinvest  the  proceeds  of  sale  as  it 
might  deem  best  in  the  management  of  the  business 
and  affairs  of  the  principal.  No  such  situation 
exists  in  the  cases  at  bar.  The  mainland  agents  of 
the  taxpayers  were  apparently  clothed  only  with 
authority  to  purchase  and  hold  the  securities  and 
as  the  income  thereon  was  received  to  place  the 
same  to  the  credit  of  their  principals  to  be  drawn 
upon  from  time  to  time  as  money  was  required  for 
the  payment  of  the  expenses  of  their  plantation 
and  dividends  upon  their  stock.  These  securities 
therefore  were  not  localized  nor  did  they  enjoy  a 
business  situs  such  as  is  referred  to  in  the  DeGanay 
case.  But  even  in  that  case,  while  the  Court  held 
that  they  were  subject  to  the  federal  income  tax 
law  because  of  their  local  situs  within  the  United 
States,  the  Court  did  not  infer  by  that  that  the 
income  thereof  would  not  have  been  taxable  at  the 
domicile  of  their  owner;  and  the  same  may  be  said 
of  the  [36]  income  from  the  securities  now  in 
question.  The  mere  fact  that  such  income  might 
be  taxable  in  Hawaii  under  our  local  statute  is  no 
authority  for  holding  that  the  same  income  might 
not  be  taxed  in  the  State  of  California  under  the 
income  tax  laws  of  that  state,  for  liability  to  taxa- 
tion in  one  State  does  not  necessarily  exclude  liabil- 
ity in  another.  Kidd  vs.  Alabama,  188  U.  S.  730, 
732 ;  Hawley  vs.  Maiden,  232  U.  S.  1,  13.  Kirtland 
vs.  Hotchkiss,  100  U.  S.  491,  is  a  case  concerning 
Illinois  bonds  secured  by  a  deed  of  trust  upon  prop- 
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erty  situated  in  the  latter  State.  In  that  case  the 
Court  held  that  the  debt  "although  a  species  of  in- 
tangible property  may  for  the  purposes  of  taxation, 
if  not  for  all  others,  be  regarded  as  situated  at  the 
domicile  of  the  creditor.  It  is  none  the  less  prop- 
erty because  its  amount  and  maturity  are  set  forth 
in  a  bond.  That  bond,  wherever  actually  held  or 
deposited,  is  only  evidence  of  the  debt,  and  if  de- 
stroyed, the  debt — the  right  to  demand  pajrment 
of  the  money  loaned  with  the  stipulated  interest — 
remains.  Nor  is  the  debt,  for  the  purposes  of  tax- 
ation, affected  by  the  fact  that  it  is  secured  by 
mortgage  upon  real  estate  situated  in  Illinois. 
*  *  *  The  debt  then  having  its  situs  at  the  cred- 
itor's residence,  both  he  and  it  are  for  the  purposes 
of  taxation  within  the  jurisdiction  of  the  State." 
The  general  principles  laid  down  in  the  Kirtland- 
Hotchkiss  decision  are  referred  to  in  Fidelity  & 
Columbia  Trust  Co.  vs.  Louisville,  2.45  U.  S.  54,  at 
59,  as  affirming  and  assuming  to  be  the  law  in  every 
subsequent  case,  citing  Bonaparte  vs.  Appeal  Tax 
Court,  104  U.  S.  592;  Pullman's  Palace  Car  Co.  vs. 
Pennsylvania,  141  U.  S.  18,  29,  31 ;  Savings  &  Loan 
Society  vs.  Multnomah  County,  169  U.  S.  421,431; 
New  Orleans  vs.  Stempel,  supra;  Liverpool  &  Lon- 
don &  Globe  Ins.  Co.  vs.  Assessor,  supra. 

And  finally  the  principle  involved  was  again  passed 
upon  in  the  late  case  of  Maguire  vs.  Trefry,  253  U. 
S.  12.  This  is  not  only  a  most  recent  case  but  is 
Ave  think  the  controlling  authority.  [37]  The 
question  in  that  case  was  whether  the  income  re- 
ceived by  the  beneficiary  from  a  trust  estate  con- 
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sisting  of  bonds  and  equipment  certificates  held  and 
administered  by  the  trustee  in  another  State  is  tax- 
able by  the  State  of  the  beneficiary's  domicile.  The 
question  was  answered  in  the  affirmative.  It  ap- 
pears that  the  beneficiary  resided  in  the  State  of 
Massachusetts  and  was  taxed  upon  income  from  a 
trust  created  by  the  will  of  one  Matilda  P.  Mc Ar- 
thur, formerly  of  Philadelphia.  The  securities  con- 
sisting of  bonds  of  other  corporations  and  certain 
certificates  of  the  Southern  Railway  Equipment 
Company  were  held  in  the  possession  of  the  trustees 
in  Philadelphia  and  the  trust  was  administered 
under  the  laws  of  the  State  of  Pennsylvania.  The 
tax  commissioner  of  the  Commonwealth  of  Massa- 
chusetts attempted  to  levy  a  tax  upon  the  revenues 
derived  by  the  beneficiary  from  said  securities 
under  the  income  tax  statute  of  that  State.  In  its 
opinion  the  Court  says:  ''It  is  true  that  in  some  in- 
stances we  have  held  that  bonds  and  bills  and  notes 
although  evidences  of  debt  have  come  to  be  re- 
garded as  property  which  may  acquire  a  taxable 
situs  at  the  place  where  they  are  kept,  which  may 
be  elsewhere  than  at  the  domicile  of  the  owner. 
These  cases  rest  upon  the  principle  that  such  in- 
struments are  more  than  mere  evidences  of  debt, 
and  may  be  taxed  in  the  jurisdiction  where  located 
and  where  they  receive  the  protection  of  local  law 
and  authority.  *  *  *  At  the  last  term  we  held 
in  DeGanay  vs.  Lederer,  250  U.  S.  376,  that  stocks 
and  bonds  issued  by  domestic  corporations,  and 
mortgages  secured  on  domestic  real  estate,  although 
owned  by  an  alien  nonresident,  but  in  the  hands  of 
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an  agent  in  this  country  with  authority  to  deal  with 
them,  was  subject  to  the  Income  Tax  Law  of  Octo- 
ber 3,  1913,  38  Stat.  166.  In  the  present  case  we  are 
not  dealing  with  the  right  to  tax  securities  which 
have  acquired  a  local  situs  but  are  concerned  with 
the  right  of  the  State  to  tax  the  beneficiary  of  a 
trust  at  her  residence,  although  the  trust  itself  may 
be  created  and  administered  [38]  under  the  laws 
of  another  State.  In  Fidelity  &  Columbia  Trust 
Company  vs.  Louisville,  245  U.  S.  54,  we  held  that 
a  bank  deposit  of  a  resident  of  Kentucky  in  the 
bank  of  another  State,  where  it  was  taxed,  might 
be  taxed  as  a  credit  belonging  to  the  resident  of 
Kentucky.  In  that  case  Union  Refrigerator 
Transit  Co.  vs.  Kentucky,  supra,  was  distinguished 
and  the  principle  was  affirmed  that  the  State  of  the 
owner's  domicile  might  tax  the  credits  of  a  resident 
although  evidenced  by  debts  due  from  residents  of 
another  State.  This  is  the  general  rule  recognized 
in  the  maxim  moMlia  sequuntur  personam,  and  jus- 
tifying, except  under  exceptional  circumstances,  the 
taxation  of  credits  and  beneficial  interests  in  prop- 
erty at  the  domicile  of  the  owner.  We  have  pointed 
out  in  other  decisions  that  the  principle  of  that 
maxim  is  not  of  universal  application  and  may 
yield  to  the  exigencies  of  particular  situations. 
But  we  think  it  is  applicable  here.  It  is  true  that 
the  legal  title  of  property  is  held  by  the  trustee  in 
Pennsylvania,  but  it  is  so  held  for  the  benefit  of 
the  beneficiary  of  the  trust  and  such  beneficiary 
has  an  equitable  right,  title  and  interest  distinct 
from  its  legal  ownership.     *     *     *     It  is  this  prop- 
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erty  right  belonging  to  the  beneficiary,  realized  in 
the  shape  of  income,  which  is  the  subject  matter  of 
the  tax  under  the  statute  of  Massachusetts.  The 
beneficiary  is  domiciled  in  Massachusetts,  has  the 
protection  of  her  laws,  and  there  receives  and  holds 
the  income  from  the  trust  property.  *  *  *  The 
case  presents  no  difference  in  principle  from  the 
taxation  of  credits  evidenced  by  the  obligations  of 
persons  who  are  outside  of  the  State  which  are 
held  taxable  at  the  domicile  of  the  owner.  Kirtland 
vs.  Hotchkiss,  100  U.  S.  491." 

This  case  is  important  for  here  in  the  last  word 
upon  the  subject  the  Supreme  Court  of  the  United 
States  has  not  only  adopted  and  applied  the  maxim 
mohilia  sequuntur  personam  but  has  [39]  di- 
rectly reaffirmed  the  decision  in  Kirtland  vs.  Hotch- 
kiss. In  Union  Transit  Co.  vs.  Kentucky,  supra, 
the  Court  points  out  that  stocks,  bonds,  notes  and 
choses  in  action  are  classified  as  intangible  property 
and  a  clear  distinction  is  drawn  between  that  kind  of 
property  and  tangible  personal  property  such  as 
railway  cars  having  a  situs  of  their  own  and  taxable 
only  in  the  territorial  limits  of  that  situs.  But 
with  intangible  personal  property  such  as  stocks, 
bonds  and  bank  credits  the  rule  ordinarily  is  differ- 
ent. This  class  of  property  takes  the  situs  of  the 
domicile  of  its  owner  by  virtue  of  the  maxim  moMlia 
sequuntur  personam,  except  under  unusual  circum- 
stances which  do  not  exist  in  the  cases  at  bar. 

The  further  point  is  made  by  counsel  for  the  tax- 
payers that  the  local  supreme  court  in  the  three  Ha- 
waiian   cases    supra   has    repudiated    entirely    the 
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maxim  mohilia  sequuntur  personam  but  with  this 
we  cannot  agree.  Some  of  the  expressions  made 
use  of  would  perhaps  lead  to  that  inference  but 
after  a  careful  review  of  those  opinions,  taken  in 
the  light  of  the  law  and  facts  involved,  we  conclude 
that  the  most  that  ought  to  be  said  of  them  is  that 
the  Court  merely  intended  to  hold,  as  the  Supreme 
Court  of  the  United  States  has  since  held  in  Ma- 
guire  vs.  Trefry,  supra,  that  the  maxim  is  not  of 
universal  application  and  may  yield  to  the  exigen- 
cies of  particular  circumstances. 

And  finally  it  is  urged  that  "at  no  time  hereto- 
fore has  said  assessor  or  his  predecessors  in  office 
considered  income  derived  from  such  investments 
as  taxable  or  included  the  same  in  assessing  the  in- 
comes of  corporations  or  individuals  under  the  laws 
of  the  Territory"  and  that  the  rule  of  contempora- 
neous  construction   should   be   given   great   weight 
by  this  Court.     The  rule  is  that  the  contemporaneous 
construction  of  a  statute  by  those  charged  with  its 
execution,  especially  when  it  has  long  prevailed,  is 
to  be     [40]     regarded  as  a  legitimate  aid  to  statu- 
tory construction  and  is  entitled  to  most  respectful 
consideration    and    should    not    be    disregarded    or 
overturned  except  for  cogent  reasons.     See  United 
States  vs.  Moore,  95  U.  S.  760,  also  United  States 
vs.  Johnson,  124  U.  S.  236,  at  253,  and  authorities 
there  cited.     But  the  rule  which  gives  determining 
weight  to   contemporaneous  construction  put  upon 
a  statute  by  those  charged  with  its  execution  ap- 
plies only  in  cases  of  doubt  and  ambiguity.     Courts 
will  ordinarily  make  use  of  the   contemporaneous 
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construction  of  a  statute  by  executive  and  adminis- 
trative officials  as  an  aid  to  interpretation  but  an 
erroneous  construction  can  never  be  binding  upon 
the  judiciary. 

We  conclude  that  the  income  in  question  was  and 
is  taxable  as  now  claimed  by  the  assessor. 

LOSS    ON    SIJOAR    FACTORS    STOCK    AND 
MAINLAND  BONDS. 
The   material   facts    are   that    during   the   years 
1904-1917  the  Ewa  Plantation  Company  purchased 
4,828  shares  of  the  stock  of  the  Sugar  Factors  Com- 
pany paying  therefor  the  par  value  of  $100  per 
share.     The  stock  thereafter  declined  in  value  and 
finally  in  the  year  1920  the  plantation  company  sold 
its  entire  holdings  in  said  stock  at  $40  per  share, 
thus  sustaining  a  loss  of  $289,608.    The  same  facts 
exist  in  relation  to  the  case  of  the  Hawaiian  Sugar 
Company    except   that    the   number   of   shares    in- 
volved was  1770  and  the  loss  was  $106,200.     The 
taxpayers    claimed    these    respective    amounts    as 
proper  deductions  from  gross  income  in  ascertain- 
ing the  net  profits  for  income  tax  purposes  during 
the  taxation  period  ending  December  31,  1920.    The 
statutory  provisions  applicable   are  found  in  sec- 
tions 1306  and  1307,  R.  L.  1915,  and  section  1  of 
Act  157,  S.  L.  917  amending  section  1308,  R.  L.  1915. 
Section  1308  as  amended  prescribes  the  manner  of 
computing  the  income  of  corporations  for  taxation 
purposes    and    specifically    permits    the    deduction 
[41]  therefrom   of   "all   losses    actually    sustained 
during  the  taxation  period  next  preceding  incurred 


vs.  Charles  T.  Wilder.  49 

in  trade  or  arising  from  losses  by  fire  not  covered 
by  insurance  or  losses  otherwise  actually  incurred." 

Counsel  for  the  Territory  concede  that  the  trans- 
actions consisting  of  the  purchase  and  sale  of  this 
stock  resulted  in  losses  in  the  above  amounts  to  the 
two  companies  and  they  further  concede  that  these 
losses  have  been  actually  sustained  or  actually  in- 
curred by  the  two  companies  as  distinguished  from 
losses  which  are  merely  conjectural  or  estimated;  but 
they  make  the  point,  which  they  rely  upon  exclu- 
sively, that  the  losses  were  not  sustained  within  the 
taxation  period  now  in  question,  which  was  the  cal- 
endar year  1920.  They  point  out  that  the  statute 
expressly  provides  that  all  losses  actually  sustained 
must  be  sustained  during  the  taxation  period  pre- 
ceding January  1  of  the  year  in  which  the  tax  is 
imposed.  They  assert  that  the  stock  fluctuated  in 
value  from  time  to  time  between  the  date  of  the 
purchase  and  the  date  of  sale  and  that  the  losses 
which  the  sales  demonstrated  and  fixed  in  amount 
were  the  result  of  the  entire  transaction  covering 
the  whole  period  of  years  in  which  they  were  held, 
and  from  these  facts  they  draw  the  conclusion  that 
the  losses  are  not  attributable  to  any  one  year  of 
that  series;  that  while  the  losses  were  "ascertained" 
at  the  time  of  the  sale,  to  wit,  in  1920,  they  were 
not  "sustained"  in  that  year. 

The  three  leading  cases  relied  upon  by  counsel 
for  the  Territory  are  In  re  Taxes  Pacific  Guano  & 
Fertilizer  Co.,  16  Haw.  552 ;  Appeal  of  J.  B.  Castle, 
18  Haw.  129,  and  Gray  vs.  Darlington,  15  Wall.  63. 
In  the  Pacific  Guano  case  the  taxpayer  in  1894  paid 
$85,000  for  all  of  the  Laysan  Island  guano  rights 
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in  the  belief  and  upon  the  advice  of  experts  that 
there  were  about  85,000  tons  of  guano  on  the  island. 
In  1903  the  company  discovered  that  there 
was  [42]  only  about  half  of  the  anticipated 
amount  of  guano  on  the  island  and  during  that  tax- 
ation period  the  company  wrote  off  $50,000  to  ac- 
count of  profit  and  loss  and  claimed  that  amount 
to  be  a  loss  deductible  from  its  income  for  that 
year.  It  was  held  by  this  Court  that  "the  loss 
which  was  finally  ascertained  upon  the  termination 
of  that  business  did  not  occur  at  the  time  when  it 
was  learned  that  the  guano  supply  had  failed,  but 
it  occurred  when  the  purchase  money  was  paid," 
and  the  Court  proceeded  to  say:  "In  one  sense  a 
loss  is  made  at  the  time  when  one  learns  that  he  has 
not  got  what  he  thought  he  had.  In  another  sense, 
and  as  we  think  in  the  meaning  of  the  statute, 
there  is  in  such  case  no  actual  loss  other  than  re- 
sults from  an  unfortunate  investment  at  the  out- 
set." With  that  opinion  we  are  in  entire  accord. 
But  in  the  present  case  we  are  dealing  with  cor- 
poration stock  which  for  a  series  of  years  following 
its  purchase  had  fluctuated.  It  was  held  during  the 
entire  time  by  the  purchaser  and  finally  sold  at  the 
then  prevailing  market  price.  The  losses  it  seems 
to  us  were  sustained  or  incurred  at  the  time  of  the 
sale.  If  that  were  not  true  the  loss  incurred  by  the 
purchaser  of  this  class  of  property  which  was  held 
over  a  number  of  years  and  during  the  period  of  a 
fluctuating  market  could  never  be  determined  for 
the  simple  reason  that  it  could  not  be  ascertained  at 
what  particular  period  the  loss  actually  occurred. 
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The  courts  have  universally  adopted  the  reason- 
able, and  we  might  add  the  only  fair,  method  of 
computing  the  loss,  and  that  is  by  taking  the  dif- 
ference between  the  cost  price  and  the  amount  real- 
ized at  the  date  of  sale,  and  if  the  latter  amount  is 
less  than  the  former  then  the  loss  is  reckoned  as 
having  been  sustained  at  the  date  of  sale.  A  cor- 
poration possessing  securities  such  as  stocks  and 
bonds  will  not  be  allowed  to  deduct  from  gross  in- 
come an  amount  claimed  as  a  loss  on  account  of 
shrinkage  in  value  of  such  securities  through  mar- 
ket fluctuations  but  will  in  such  cases  be  al- 
lowed [43]  any  loss  actually  suffered  when  the  se- 
curities are  disposed  of. 

The  decision  of  this  Court  In  re  Appeal  of  J.  B. 
Castle,  supra,  asserts  a  mere  conclusion,  entirely  de- 
void of  any  reasons  therefor  except  that  it  is  based 
upon  the  decision  in  Gray  vs.  Darlington,  supra,  a 
case  involving  the  construction  of  the  Revenue  Act 
of  1867  (14  Stat.  477,  c.  169). 

The  United  States  Supreme  Court  in  a  recent  de- 
cision (Hays,  Collector,  vs.  Gauley  Mountain  Coal 
Co.,  247  U.  S.  189)  distinguished  the  corporation 
excise  tax  act  of  August  5,  1909,  from  the  act  of 
March  2,  1867,  under  which  Gray  vs.  Darlington  was 
decided,  and  held  that  where  property  is  sold  by  a 
corporation  at  an  advance  over  the  original  purchase 
price  the  amount  of  the  advance  must  be  deemed 
to  be  a  gain  or  profit  for  the  purpose  of  com- 
puting income  for  taxation  under  the  federal 
statute.     See  also  Merchants'  Loan  &  Trust  Co.  vs. 
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Smietanka,  decided  by  the  federal  Supreme  Court 
March  28,  1921,    and  Holmes,  Fed.  Taxes,  p.  632. 

In  October,  1913,  Congress  enacted  an  Income  Tax 
Act  which  provided  that  in  case  of  persons  there 
should  be  deducted  from  gross  income  in  arriving 
at  taxable  income  "losses  actually  sustained  during 
the  year  incurred  in  trade  or  arising  from  fires, 
storms  and  shipwrecks  not  compensated  for  by  in- 
surance or  otherwise,"  and  in  the  case  of  corpora- 
tions it  was  provided  that  there  should  be  deducted 
''all  losses  actually  sustained  within  the  year  and 
not  compensated  as  insurance  or  otherwise."  The 
treasury  department  through  regulations  issued  by 
it  took  the  position  in  respect  to  this  act  as  well  as 
subsequent  acts  containing  similar  language  that 
where  a  corporation  possesses  securities  such  as 
stocks  and  bonds  it  cannot  be  allowed  to  deduct  from 
gross  income  any  amount  claimed  as  a  loss  on  account 
of  the  shrinkage  in  value  of  such  securities  through 
fluctuations  on  the  market  or  otherwise,  [44]  the 
only  losses  to  allowed  in  such  cases  being  those 
actually  suffered  when  the  securities  mature  or  are 
disposed  of. 

There  are  several  subsequent  treasury  depart- 
ment regulations  to  the  same  effect,  the  latest  one 
called  to  our  attention  being  Article  44,  Regulations 
451,  April  7,  1919,  which  reads:  ''Shrinkage  in 
securities  and  stocks.  A  person  possessing  securi- 
ties such  as  stocks  and  bonds  cannot  deduct  from 
gross  income  any  amount  claimed  as  a  loss  on 
account  of  the  shrinkage  in  value  of  such  securi- 
ties  through  fluctuations  in  the  market  or  other- 
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wise.  The  loss  allowable  in  such  cases  is  that 
actually  suffered  when  the  securities  mature  or 
are  disposed  of."  The  decisions  and  rulings 
promulgated  by  the  treasury  department  are  of 
course  not  binding  upon  the  Court  but  as  indicated 
supra  they  are  entitled  to  consideration.  These 
rulings  are  significant  when  considered  in  light  of 
the  fact  that  the  language  of  the  federal  statute  is 
no  broader  or  more  comprehensive  than  the  terri- 
torial statute  now  under  consideration. 

There  is  a  dearth  of  federal  judicial  authority  on 
the  question  before  us,  due  no  doubt  to  the  fact 
that  the  federal  Government  has  uniformly  acqui- 
esced in  the  position  here  assumed  by  the  taxpay- 
ers and  which  we  deem  to  be  the  only  fair  and  prac- 
ticable method  of  ascertaining  losses  of  the  nature 
involved.  It  is  a  notorious  fact  that  during  the  last 
decade  all  stocks  and  bonds  throughout  the  world 
have  violently  fluctuated  with  the  greatest  fre- 
quency, often  changing  in  value  from  time  to  time 
with  kaleidoscopic  rapidity.  This  fact  alone  would 
render  it  impossible  to  determine  the  actual  time 
at  which  the  losses  were  sustained  by  the  taxpayers, 
if  the  method  of  ascertaining  those  losses  proposed 
by  counsel  for  the  assessor  were  adopted,  and  would 
deprive  the  taxpayers  of  the  benefit  of  deductions 
from  gross  income  caused  by  losses  which  it  is  con- 
ceded they  actually  sustained.  [45] 

All  that  has  been  said  respecting  the  losses  suf- 
fered by  the  taxpayers  on  the  Sugar  Factors  Com- 
pany stock  applies  with  equal  force  to  their  losses 
in  respect  to  the  various  railroad,  industrial,  mu- 
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nicipal  and  United  States  bonds,  and  sold  as  afore- 
said in  1920. 

We  therefore  hold  that  the  losses  sustained  by 
the  taxpayers  through  the  sales  of  stocks  and  bonds 
referred  to  in  the  third  and  fourth  paragraphs 
above,  realized  upon  during  the  year  192,0,  amount- 
ing in  the  case  of  the  Ewa  Plantation  Company  to 
$487,432.11,  and  in  the  case  of  the  Hawaiian  Sugar 
Company  to  $268,431.78,  are  deductible  as  losses 
in  computing  the  income  taxes  of  said  respective 
companies  for  the  year  1920  under  the  facts  set 
forth  in  the  submission  herein. 

DEPRECIATION   OF  LEASEHOLD. 

This  controversy  affects  only  the  Hawaiian  Sugar 
Company.  It  appears  in  the  submission  that  the 
company's  plantation  is  situated  entirely  upon 
leasehold  lands  which  are  covered  by  a  single  lease. 
The  lease  was  executed  for  a  term  of  fifty  years 
from  January  1,  1889.  The  lease  as  originally  exe- 
cuted by  Gay  &  Robinson  as  lessors  was  made  to  one 
W.  R.  Watson  as  lessee,  who  in  the  same  year  as- 
signed the  same  to  the  Hawaiian  Sugar  Company 
for  the  consideration  of  $50,000.  It  appears  that 
the  leasehold  interests  were  carried  on  the  books  of 
the  company  at  that  figure,  less  an  annual  amount 
Avritten  off  for  depreciation,  until  1899  when  a  re- 
appraisement  was  made  of  the  property  of  the  com- 
pany and  the  value  of  the  leasehold  was  fixed  at 
,$300,000.  This  leasehold  was  from  that  date  car- 
ried on  the  books  of  the  company  until  1902  when 
$8,333  was  written  off  for  depreciation,  leaving  a 
balance   of   $291,667,    and   thereafter   the   sum   of 
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$8,101.86  was  written  off  each  year  until  1920,  this 
being  the  amount  which  if     [46]     written  off  each 
year  from  1902  would  amortize  the   said  sum   of 
$291,667  at  the  time  of  the  expiration  of  the  lease^ 
to  wit,  December  31,  1938.     During  this  entire  pe- 
riod and  until  the  passage  of  Act  157,  S.  L.  1917, 
which  became  effective  April  27,  1917,  depreciation 
or  exhaustion  was  not  an  allowable  deduction  under 
the  laws  of  the  Territory  and  no  item  for  deprecia- 
tion or  exhaustion  was  claimed  by  the  company  in 
respect  to  said  leasehold  until  it  filed  its  tax  re- 
turn for  the  year  1917  when  it  claimed  and  was  al- 
lowed among  other  items  the  sum  of  $8,101.86  as 
depreciation  of  said  leasehold.     Deductions  of  a  like 
amount  were  also  claimed  and  allowed  for  each  of 
the  two  succeeding  years,  to  wit,  1918  and  1919.     In 
the  year  1919  the  company  for  federal  income  tax 
purposes   reappraised   and   revalued   the    leasehold 
in  question  fixing  the  amount  of  the  value  thereof  as 
of  March  1,  1913  (the  effective  date  of  the  federal 
statute),  at  the  sum  of  $2,069,134.58,  in  addition  to 
the  balance   which   it  estimated  would   remain   on 
the    purchase    price    of    $50,000    of    said   leasehold 
after  deducting  therefrom   as  depreciation  at   the 
rate  of  $1001.64  every  year  for  the  then  unexpired 
portion  of  the  term  of  said  leasehold,   the  latter 
])eing  then  estimated  as  the  proper  amount  to  write 
off  from  such  purchase  price  in  order  to  amortize 
its  entire  amount  by  the  date  of  the  expiration  of 
the  lease.     The  company  in  order  to  amortize  said 
value  of  the  leasehold  as  of  March  1,  1913,  by  the 
date  of  the  expiration  thereof,  and  in  making  its 
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return  for  the  year  1920,  deducted  therefrom  on 
account  of  the  depreciation  or  exhaustion  of  said 
lease  upon  the  value  thereof  fixed  by  it  as  afore- 
said the  sum  of  $81,093.30,  and  the  question  now 
presented  is  whether  under  the  facts  stated  and  the 
statutes  of  the  Territory  this  item  is  properly  de- 
ductible. That  part  of  Act  157,  S.  L.  1917, 
which  is  material  here  is  as  follows:  "In  comput- 
ing income  the  necessary  expenses  actually  incurred 
in  carrying  on  any  business,  trade,  profession  or 
occupation,  or  in  managing  any  property,  shall  be 
deducted,  and  also  all  interest  paid  by  [47]  such 
person  or  corporation  on  existing  indebtedness. 
And  all  Government  taxes,  and  license  fees,  paid 
within  the  taxation  period  next  preceding  shall  be 
deducted  from  the  gains,  profits  or  income  of  the 
person  who,  or  the  corporation  which,  has  actually 
paid  the  same,  whether  such  person  or  corporation 
be  owner,  tenant  or  mortgagor;  also  all  losses  actu- 
ally sustained  during  the  taxation  period  next  pre- 
ceding incurred  in  trade,  or  arising  from  losses  by 
fire  not  covered  by  insurance,  or  losses  otherwise 
actually  incurred,  and  including  a  reasonable  allow- 
ance for  the  exhaustion,  wear  and  tear  of  property 
arising  out  of  its  use  or  employment  in  a  business 
or  trade;  provided,  however,  that  in  no  case  shall 
such  depreciation  exceed  the  amount  actually  shown 
by  and  as  written  off  the  books." 

The  deduction  clause  of  the  foregoing  local  statute 
is  copied  from  the  federal  Income  Tax  Act  of  1916. 
The  controversy. presents  two  main  questions.  The 
first  is  whether  depreciation  or  exhaustion  of  a  lease 
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is  an  allowable  deduction  under  the  income  tax 
laws  of  Hawaii,  and  if  this  question  is  answered 
in  the  affirmative  then  the  second  question  arises^ 
to  wit,  how  should  the  amount  of  such  depreciation 
or  exhaustion  be  determined. 

It  is  urged  by  counsel  for  the  Territory  that 
there  can  be  no  such  thing  as  either  exhaustion,  wear 
or  tear  of  intangible  property;  that  these  terms 
refer  solely  to  physical  property  and  can  in  no 
case  be  held  to  apply  to  leasehold  interests.  We 
agree  with  counsel  that,  taken  in  their  usual  and 
ordinary  sense,  the  words  ^'wear  and  tear"  could 
not  be  applied  to  a  leasehold,  but  we  are  not  ready 
to  agree  that  there  cannot  be  an  exhaustion  of  a 
leasehold.  It  seems  to  us  that  a  leasehold  for  a 
term  of  years  is  gradually  being  exhausted  as  the 
term  or  life  thereof  is  shortened  by  the  efflux  of 
time. 

It  is  further  urged  by  counsel  for  the  Territory 
that  even  if  a  leasehold  may  be  exhausted  the  ex- 
haustion under  the  [48]  statute  must  arise  out 
of  the  use  or  employment  of  the  property  in  the 
business  or  trade;  that  the  passing  away  of  the 
lease  by  the  efflux  of  time  did  not  arise  out  of  its 
use  or  employment  in  the  plantation  business  of  the 
company  and  was  not  caused  by  any  such  use  or 
employment;  that  by  the  very  nature  of  things  the 
exhaustion  of  the  lease  was  bound  to  occur  irre- 
spective of  whether  or  not  the  lands  covered  by  the 
demise  or  the  lease  itself  were  used  or  employed 
in  the  business;  that  the  lands  might  lie  idle  during 
the  whole  tenure  of  the  lease  yet  the  passing  of 
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the  term  would  be  going  on  in  spite  of  the  nonusage. 
It  must  be  conceded  that  this  is  an  argument  of 
much  plausibility  and  in  the  interpretation  of  the 
statute  in  this  respect  a  question  of  much  difficulty 
is  encountered.  If  we  were  to  indulge  in  the  re- 
finements of  the  lexicographer  or  of  the  strict 
grammarian  we  would  perhaps  be  led  to  an  adop- 
tion of  the  view^s  of  counsel  for  the  Territory.  On 
the  other  hand,  if  in  reading  the  statute  we  inter- 
pret its  phraseology  in  the  natural  and  obvious 
sense  in  which  that  phraseology  was  employed  and 
without  too  much  regard  to  form  (see  Eisner  vs. 
Macomber,  252  U.  S.  189,  206)  we  must  conclude 
that  it  was  the  intent  and  purpose  of  the  legisla- 
ture to  permit  the  taxpayer  in  computing  his  in- 
<^ome  to  deduct  therefrom  actual  losses  incurred 
during  the  taxation  period  due  to  the  exhaustion 
of  all  intangible  property  arising  out  of  its  use  or 
employment  in  his  trade  or  business,  including  any 
loss  by  reason  of  the  exhaustion  of  a  leasehold  by 
efflux  of  time  if  such  leasehold  was  actually  em- 
ployed in  the  trade  or  business.  This  is  in  line 
with  the  construction  placed  upon  the  federal  In- 
-come  Tax  Act  of  1916  by  the  treasury  department 
of  the  National  Government  imder  a  statute  con- 
taining language  identical  to  our  own. 

Having  determined  that  the  loss  sustained  by 
reason  of  the  exhaustion  by  efflux  of  time  of  the 
lease  in  question  is  under  [49]  the  fact  and  cir- 
cumstances of  the  case  at  bar  properly  deductible 
from  gross  income  the  method  to  be  employed  in 
ascertaining  the  amount  of  such  deduction  will  next 
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be  inquired  into.  Counsel  for  the  taxpayer  take 
the  position  that  because  in  the  year  1919  the  com- 
pany appraised  the  leasehold  as  of  March  1,  1913, 
at  a  valuation  of  $2,069,134.58  and  because  it  is  stip- 
ulated in  the  submission  that  the  value  of  the  lease- 
hold was  as  great  on  January  1,  1917,  as  on  March 
1,  1913,  the  valuation  thus  fixed  should  control  and 
be  taken  as  the  proper  valuation  thereof  through- 
out the  life  of  the  lease.  It  does  not  follow  at  all 
that  because  the  company  appraised  the  leasehold 
at  the  value  above  stated  as  of  March  1,  1913,  the 
true  value  thereof  at  that  or  any  subsequent  time 
was  ascertained  nor  could  any  such  appraisement 
be  binding  upon  the  assessor  or  upon  this  Court 
for  the  actual  value  and  not  the  value  arbitrarily 
fixed  should  determine  the  amount  to  be  cared  for 
by  depreciation.  (Black  on  Income  Tax,  4th  ed., 
sec.  187.)  It  would  be  useful  to  know  the  valua- 
tion placed  upon  the  leasehold  by  the  company  for 
the  purpose  of  fixing  the  property  tax  to  be  paid 
thereon  to  the  Territory.  This  record  of  course 
is  available  and  would,  if  it  indicates  that  the 
leasehold  was  returned  by  the  taxpayer  at  the 
valuation  of  $2,069,134.58,  be  persuasive  evidence 
of  the  correctness  of  that  valuation.  On  the  other 
hand,  if  the  valuation  was  fixed  at  a  less  amount  it 
would  tend  to  refute  the  claim  now  made  by  the 
company  and  would  indicate  an  inconsistency  which 
cannot  be  sanctioned  for  of  course  the  taxpayer 
will  not  be  allowed  to  use  one  valuation  for  deduc- 
tion purposes  under  the  income  tax  law  and  another 
valuation  for  the  purpose  of  fixing  the  amount  of 
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property  tax.  We  are,  however,  strongly  inclined  to 
assume  that  the  property  tax  upon  the  leasehold 
has  been  paid  on  the  valuation  of  $300,000  placed 
thereon  in  1899  less  of  course  a  reasonable  amount 
for  depreciation.  This  assumption  is  based  upon 
the  fact  that  it  is  shown  by  the  record  that  the 
valuation  of  $300,000  was  employed  [50]  by  the 
"taxpayer  and  assessor  in  arriving  at  the  proper 
amount  of  deduction  to  be  allowed  as  an  offset 
against  gross  income  for  the  years  1917,  1918  and 
1919. 

The  proper  course  would  have  been  for  the  par- 
ties, following  the  31st  day  of  December,  1917,  to 
reappraise  the  leasehold  at  its  then  true  value 
and  based  thereon  to  fix  a  proper  amount  to  be 
allowed  for  exhaustion  of  the  leasehold  occurring 
between  the  effective  date  of  the  act  and  the  end 
of  the  taxation  period,  to  wit,  April  27,  1917,  to 
December  31, 1917,  this  course  to  be  repeated  thereaf- 
ter at  the  end  of  each  succeeding  taxation  period  until 
the  termination  of  the  lease,  for  a  lessee  should  be 
allowed  a  deduction  to  provide  for  the  amortiza- 
tion of  his  capital  investment  on  the  property 
measured  by  the  value  of  the  life  of  the  lease.  The 
life  of  the  lease  is  definitely  fixed  but  the  capital 
investment  will  vary  as  the  value  of  the  leasehold 
due  to  economic  causes  changes  and  it  follows  that 
the  amount  required  to  amortize  the  capital  invest- 
ment will  also  change  from  time  to  time.  But  this 
course  the  parties  did  not  pursue  either  in  1917  or 
in  the  two  following  years  but  instead  they  merely 
acquiesced  in  the  value  fixed  in  1899  and  accepted 
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the  sum  of  $8,101.86  for  each  of  said  years  as  a 
proper  amount  to  be  written  off  on  account  of  the 
exhaustion  of  the  leasehold. 

We  are  only  concerned  with  the  value  of  the 
leasehold  and  the  amount  of  depreciation  for  the 
year  1920  but  we  have  nothing  in  the  record  before 
us  from  which  that  value  or  the  amount  to  be  al- 
lowed for  exhaustion  covering  that  year  can  be  de- 
termined. Each  taxation  period  should  be  dealt 
with  separately  and  independently  from  every  other 
taxation  period.  The  value  of  property  and  the 
amount  of  income  for  each  period  should  be  deter- 
mined amiually.  To  say  that  the  value  of  taxable 
assets  either  for  property  tax  or  income  tax  pur- 
poses should  for  all  time  remain  the  same  as  that 
[51]  value  happened  to  be  at  the  date  the  statute 
levying  the  tax  became  effective  is  to  assert  a  prop- 
osition palpably  unsound,  untenable  and  grossly 
unfair  to  both  the  taxpayer  and  to  the  government. 
Property  values  shift  from  year  to  year  and  these 
changes  should  be  taken  into  account  in  determin- 
ing the  amount  of  taxes  to  be  required  of  each  tax- 
payer annually.  The  value  of  the  leasehold  in 
question  as  one  of  the  capital  assets  of  the  Ha- 
waiian Sugar  Company  has  varied  in  the  past  and 
will  vary  in  the  future  as  the  price  of  sugar  ad- 
vances, at  least  so  long  as  the  leasehold  interests 
are  devoted  to  the  production  of  sugar. 

The  mere  stating  of  this  well-known  economic 
fact  sets  the  error  of  the  contention  of  counsel  for 
the  taxpayer  in  a  strong  light.  The  decision  in 
Doyle  vs.   Mitchell,   2.47   U.    S.    179,   is   cited  as   a 
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judicial  recognition  and  approval  of  the  principle 
that  the  value  of  the  leasehold  should  be  taken  as 
on  the  effective  date  of  the  act.  With  that  princi- 
ple we  agree  but  we  do  not  concede,  nor  is  it  held 
in  Doyle  vs.  Mitchell  that  the  value  thus  determined 
shall  during  all  subsequent  years  remain  the  same 
and  become  the  criteria  for  the  purpose  of  arriving^ 
at  the  amount  of  exhaustion  or  diminution  of  cap- 
ital for  income  tax  purposes.  In  the  case  just 
cited  the  question  arose  under  the  federal  excise 
tax  of  1909  and  turned  upon  the  proposition  that 
Congress  did  not  intend  by  the  use  of  the  term 
"income"  to  include  the  proceeds  of  capital  assets 
sold  or  converted  during  the  year.  The  company 
had  bought  certain  stumpage  in  1903  at  $20  per 
acre  and  on  December  31,  1908,  the  actual  value 
had  increased  to  $40  per  acre.  Under  the  act  the 
company  made  a  return  for  each  year  1909,  1910, 
1911  and  1912,  and  in  each  instance  deducted  from 
its  gross  receipts  the  market  value  ($40  per  acre) 
as  of  December  31,  1908,  of  the  stumpage  cut  and 
converted  during  the  year  covered  by  the  tax.  The 
commissioner  of  internal  revenue  refused  to  al- 
low the  difference  [52]  between  the  cost  of  the 
stumpage,  that  is,  $20  per  acre,  and  the  market 
value  thereof,  to  wit,  $40  per  acre.  The  Court  in 
its  opinion  sustained  the  taxpayer  but  pointed  out 
that  there  was  "no  change  in  market  values  during 
these  years."  But  had  there  been  a  change  in  the 
market  value  of  the  stumpage  during  the  years^ 
following  December  31,  1908,  would  the  result  have 
been  the  same  ?  We  think  not.  Nor  is  the  decision 
in   Merchants   Loan   &   Trust   Co.   vs.    Smietanka^ 
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supra,  and  the  three  companion  cases  decided  by 
the  Supreme  Court  of  the  United  States  on  March 
28,  1921,  any  authority  for  the  contention  of  counsel 
for  the  taxpayer.  These  opinions  merely  hold  that 
where  property  is  of  a  certain  value  at  the  effec- 
tive date  of  the  taxing  act  and  is  thereafter  sold  at 
an  advanced  price  the  profits  thus  realized  by  the 
.seller  is  income  under  the  federal  statute. 

We  therefore  hold  that  the  actual  amount  of  de- 
preciation in  the  value  of  the  leasehold  should  be 
allowed  as  a  deduction  in  computing  the  income 
tax  of  the  Hawaiian  Sugar  Company  for  the  year 
1920  under  the  laws  of  the  Territory  of  Hawaii, 
but  because  the  value  of  the  leasehold  at  the  end 
of  the  year  1920  has  not  been  properly  ascertained 
and  is  unascertainable  from  the  record  before  us 
we  are  not  able  to  fix  the  amount. 

A  separate  judgment  will  be  entered  in  each  of 
the  proceedings  conformably  to  the  views  expressed 
in  this  opinion. 
A.  G.  M.  ROBERTSON,  W.  L.  STANLEY,  U.  E. 

WILD,    H.    HOLMES    and   W.    F.    FREAR 

(ROBERTSON,       CASTLE       &       OLSON; 

FREAR,  PROSSER,  ANDERSON  &  MARX; 

SMITH,   WARREN,   STANLEY   &  VITOU- 

SEK  and  H.  HOLMES  on  the  Brief),  for  the 

Taxpayers. 
A.   PERRY   (H.   IRWIN,  Attorney  General,   and 

PERRY  &  MATTHEWMAN  on  the  Brief), 

for  the  Tax  Assessor. 

JAMES  L.  COKE. 
S.  B.  KEMP. 
W.  S.  EDINGS. 
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[Endorsed]:  Nos.  132.7  and  1328.  Supreme 
Court,  Territor}^  of  Hawaii.  October  Term,  1921. 
Ewa  Plantation  Company  vs.  Charles  T.  Wilder^ 
Tax  Assessor  First  Taxation  Division,  Territory  of 
Hawaii.  Hawaiian  Sugar  Company  vs.  Charles  T. 
Wilder,  Tax  Assessor  First  Taxation  Division,  Ter- 
ritory of  Hawaii.  Opinion.  Filed  February  28, 
1922,  at  11:45  A.  M.  (Sig.)  J.  A.  Thompson,  Clerk. 
[53] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 
October  Term,  1921. 

ORIGINAL— No.  1327. 

EWA  PLANTATION  COMPANY 

vs. 

CHARLES   T.   WILDER,   Tax   Assessor   for   the 
First  Taxation  Division,  Territory  of  Hawaii. 

Judgment. 
SUBMISSION   WITHOUT  ACTION. 

This  cause  having  been  instituted  in  this  Court 
upon  a  submission,  joined  in  by  both  parties,  upon 
a  statement  of  agreed  facts,  in  conformity  with 
the  provisions  of  the  statute  relating  to  such  cases, 
and  all  parties  having  been  duly  heard  in  argument, 
it  is  by  this  Court  CONSIDERED  AND  AD- 
JUDGED: 

I. 

Referring  to  item  (19)  of  Schedule  ''A"  of  the 
Income  Tax  Return  filed  by  tlie  plaintiff  with 
the  defendant  on  February  28,  1921,  relating  to  the 
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plaintiff's  income  for  the  year  1920,  which  item 
is  in  said  return  designated  "Strike  Claim  Settle- 
ment,"— that  the  said  item,  returned  by  the  plain- 
tiff at  $2,324,931.75  be  and  it  hereby  is  increased 
to  $2,791,697.72;  and  that  the  amount  of  income 
taxable  payable  with  reference  to  the  said  item  be 
and  it  hereby  is  increased  by  the  sum  of  $18,670.60 
over  the  amount  shown  by  the  plaintiff's  said  return. 
[54] 

II. 

Referring  to  the  deduction  claimed  in  Schedule 
"B"  of  said  Tax  Return  by  this  plaintiff,  namely, 
item  "(2)  Interest  on  Mainland  and  Foreign  In- 
vestments, ' '  that  the  said  deduction  be  and  it  hereby 
is  disallowed;  and  that  the  amount  of  income  taxes 
payable  by  the  plaintiff  with  reference  to  the  said 
item  be  and  it  hereby  is  increased  by  the  sum  of 
$2,097.68  over  the  amount  shown  by  the  plaintiff's 
said  return. 

III. 

Referring  to  the  deduction  claimed  in  Schedule 
*'B"  of  said  Tax  Return  by  this  plaintiff,  namely, 
Item  "15-(c)  Loss  on  Sale  of  Sugar  Factors  Stock," 
that  the  said  deduction  be  and  it  hereby  is  allowed; 
and  that  in  this  respect  the  plaintiff's  said  return 
stand  as  made. 

IV. 

Referring  to  the  deduction  claimed  in  Schedule 
"B"  of  said  Tax  Return  by  this  plaintiff,  namely, 
Item  "15-(d)  Loss  on  Sale  of  Miscellaneous 
Bonds,"  that  the  said  deduction  be  and  it  hereby  is 
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allowed;    and   that   in   this   respect   the   plaintiff's 
said  return  stand  as  made. 

V. 

THEREFORE,  IT  IS  CONSIDERED  AND 
ADJUDGED  that  the  said  Charles  T.  Wilder,  Tax 
Assessor  for  the  First  Taxation  Division,  Territory 
of  Hawaii,  do  recover  from  the  said  Ewa  Plantation 
Company  the  sum  of  Twenty  Thousand  Seven  Hun- 
dred and  Sixty-eight  and  28/100  ($20,768.28)  Dol- 
lars. 

Dated  Honolulu,  T.  H.,  April  7,  1922. 

By  the  Court. 

[Seal]  J.  A.  THOMPSON, 

Clerk  of  the  Above-entitled  Court.     [55] 

[Endorsed] :  No.  1327.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  Ewa  Plantation  Co., 
Ltd.,  vs.  Charles  T.  Wilder,  Tax  Assessor.  Sub- 
mission on  Case  Agreed.  Judgment.  Filed  April 
7,  1922,  at  11:05  A.  M.  J.  A.  Thompson,  Clerk. 
[56] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 

original—No.  1327. 
ewa  plantation  company, 

Plaintiff  in  Error, 

vs. 

CHARLES  T.  WILDER,  Tax  Assessor  for  the 
First  Taxation  Division,  Territory  of 
Hawaii, 

Defendant  in  Error. 
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Petition  for  Writ  of  Error  for  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
to   the   Supreme    Court   of   the   Territory   of 
Hawaii. 
SUBMISSION  WITHOUT  ACTION. 
To    the    Honorable    Chief    Justice    and    Associate 
Justices  of  the  Supreme  Court  of  the  Territory 
of  Hawaii: 
Ewa  Plantation  Company,  petitioner  in  the  above- 
entitled  cause,  feeling  itself  aggrieved  by  the  de- 
cision and  judgment  in  said  cause,  which  judgment 
was  entered  by  the  Supreme  Court  of  the  Territory 
of  Hawaii  on  the  7th  day  of  April,  A.  D.  1922,  and 
complaining  says  that  there  are  manifest  errors  to 
the  damage  of  the  petitioner  in  the  same,  which 
errors  are  specifically  set  forth  in  assignments  of 
error   filed   herein,    to   which   reference   is   hereby 
made;  that  the  amount  involved  in  said  suit,  ex- 
clusive of  costs,  exceeds  the  sum  or  value  of  Five 
Thousand  Dollars  ($5000)  and  that  it  is  a  proper 
case  to  be  reviewed  by  said  Circuit  Court  of  Appeals. 
AND    WHEREFORE    your    petitioner    would 
respectfully  pray  that  a  writ  of  error  be  allowed 
to  it  in  the  above  cause  and  that  it  be  allowed  to 
prosecute  the  same  to  the  Honorable  United  States 
Circuit   Court   of   Appeals   for  the   Ninth   Circuit 
under    and     [57]     according   to    the    laws    of    the 
United  States  in  that  behalf  made  and  provided; 
that  an  order  be  made  fixing  the  amount  of  security 
the  petitioner  shall  give  and  furnish  upon  said  writ 
of  error;  that  the  Clerk  of  the  Supreme  Court  of 
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the  Territory  of  Hawaii  be  directed  to  send  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  a  transcript  of  the  record,  proceed- 
ings and  papers  in  this  case  duly  authenticated  for 
the  correction  and  the  errors  so  complained  of  and 
that  a  citation  may  issue. 
And  your  petitioner  will  ever  pray. 

Dated,  Honolulu,  T.  H.,  April  29th,  1922. 

EWA  PLANTATION  COMPANY, 
[Seal]  By   E.   D.   TENNEY, 

Its  President. 
By  CHAS.  H.  ATHERTON, 

Its  Treasurer. 
ROBERTSON  &  CASTLE, 
Attorneys  for  Petitioner. 

Subscribed  and  sworn  to  before  me  this  29  day 
of  April,  1922. 

[Seal]  CHAS.  Y.  AW  ANA, 

Notary   Public,    First   Judicial    Circuit,    Territory 
of  Hawaii. 

The  foregoing  petition  is  granted,  a  writ  of  error 
allowed  and  the  amount  of  bond  on  said  writ  of 
error  is  fixed  at  $500. 

Dated,  April  29,  1922. 

[Seal]  E.  C.  PETERS, 

Chief  Justice.     [58] 

[Endorsed] :  No.  1327.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  Ewa  Plantation  Com- 
pany, Plaintiff  in  Error,  vs.  Charles  T.  AYilder,  Tax 
Assessor  for  the  First  Taxation  Division  Territory 
of    Hawaii.      Defendant    in    Error.      Petition    for 
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Writ  of  Error  for  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  the  Supreme 
Court  of  the  Territory  of  Hawaii.  Mled  April 
29,  1922,  at  9 :35  A.  M.    J.  A.  Thompson,  Clerk    [59] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 
ORIGINAL— No.  1327. 

EWA  PLANTATION  COMPANY, 

Plaintiff  in   Error, 

vs. 

CHARLES  T.  WILDER,  Tax  Assessor  for  the 
First  Taxation  Division,  Territory  of 
Hawaii, 

Defendant  in  Error. 

Assignment  of  Errors. 
SUBMISSION  WITHOUT   ACTION. 

Comes  now  Ewa  Plantation  Company,  plaintiff 
in  error  in  the  above-entitled  cause,  and  says  there 
is  manifest  error  in  the  record  of  proceedings  in 
said  cause  in  the  Supreme  Court  of  the  Territory 
of  Hawaii  in  this,  to  wit: 

1.  That  said  Supreme  Court  erred  in  holding 
that  the  entire  sum  of  $2,791,697.72  received  by 
Ewa  Plantation  Company  from  the  Hawaiian 
Sugar  Planters'  Association  in  1920,  by  way  of 
compensation  for  losses  incurred  by  reason  of  the 
laborers'  strike  on  the  Island  of  Oahu,  should  be 
accounted  for  by  said  company  as  taxable  income 
received  during  the  year  1920. 
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%  That  said  Supreme  Court  erred  in  not  hold- 
ing that  said  sum  of  $2,791,697.72  should  be 
apportioned  and  the  respective  parts  thereof  so 
apportioned  taken  into  account  for  income  tax- 
ation purposes  when  and  as  the  crops  to  which  such 
parts  respectively  appertained,  viz.,  the  crops  of 
1920,  1921  and  1922,  shall  have  been  sold  and  the 
net  results  ascertained  with  reference  to  each  of 
said  crops.     [60] 

3.  That  said  Supreme  Court  erred  in  holding 
that  the  doctrine  of  the  maxim  mohilia  sequuntur 
personam  has  not  been  repudiated  by  judicial  pre- 
cedent in  Hawaii  with  reference  to  taxation. 

4.  That  said  Supreme  Court  erred  in  not  holding 
that  even  if  said  doctrine  has  not  been  so  re- 
pudiated it  should  not  be  applied  in  this  case  under 
the  circumstances  set  forth  in  paragraph  4  of  the 
submission  herein. 

5.  That  said  Supreme  Court  erred  in  holding 
that  the  case  of  Maguire  vs.  Trefry,  253  U.  S.  12, 
is  a  controlling  authority  in  the  case  at  bar. 

'6.  That  said  Supreme  Court  erred  in  holding 
that  the  sum  of  $52,442.23  received  by  Ewa  Planta- 
tion Company  during  the  year  1920  as  interest 
upon  foreign  investments,  i.  e.,  interest  on  the  bonds 
and  notes  of  mainland  railroad  and  industrial  cor- 
porations and  upon  deposits  in  mainland  banks, 
was  not  legally  deductible  in  ascertaining  the  tax- 
able income  of  said  company  in  its  tax  return  for 
1921. 

7.  That  said  Supreme  Court  erred  in  holding 
that  said  sum  of  $52,442.23  constituted  taxable  in- 
come of  said  company. 
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8.  That  said  Supreme  Court  erred  in  adjudging 
that  the  second  sub-item  under  Item  (19)  of 
Schedule  ''A"  of  the  income  tax  return  of  Ewa 
Plantation  Company  filed  in  February  28,  1921, 
relating  to  the  income  of  said  company  for  the 
year  1920  returned  at  $2,324,931.75  should  be  in- 
creased to  $2,791,697.72,  and  that  the  income  taxes 
payable  with  reference  to  the  said  item  be  in- 
creased by  the  sum  of  $18,670.60  over  the  amount 
[61]     shown  by  said  company's  said  return. 

9.  That  said  Supreme  Court  erred  in  adjudging 
that  the  deduction  claimed  in  Schedule  "B"  of  the 
said  income  tax  return  of  Ewa  Plantation  Com- 
pany, viz..  Item  "  (2)  Interest  on  Mainland  and 
Foreign  Investments,"  should  be  disallowed  and 
that  the  income  taxes  payable  by  said  company 
with  reference  to  the  said  item  be  increased  by  the 
sum  of  $2,097.68  over  the  amount  shown  by  said 
company's  said  return. 

10.  That  said  Supreme  Court  erred  in  rendering 
and  entering  judgment  in  favor  of  Charles  T. 
Wilder,  Tax  Assessor  for  the  First  Taxation 
Division,  Territory  of  Hawaii,  to  recover  from 
Ewa  Plantation  Company  the  sum  of  $20,768.28. 

Dated  at  Honolulu,  T.  H.,  April  29,  1922. 

ROBERTSON  &   CASTLE, 
Attorneys  for  Plaintiff  in  Error.     [62] 

[Endorsed] ;  No.  1327,  Supreme  Court,  Terri- 
tory of  Hawaii,  Ewa  Plantation  Company,  Plain- 
tiff in  Error,  vs.  Charles  T.  Wilder,  Tax  Assessor, 
etc.,  Defendant  in  Error.     Assignment  of  Errors. 
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Filed  April  29,  1922,  at  9 :35  A.  M.     J.  A.  Thomp- 
son, Clerk.     [63] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii* 
ORIGINAL— No.  1327. 

EWA  PLANTATION  COMPANY, 

Plaintiff  in  Error, 

vs. 

CHARLES  T.  WILDER,  Tax  Assessor  for  the 
First  Taxation  Division,  Territory  of 
Hawaii, 

Defendant  in  Error. 

Bond  on  Writ  of  Error. 
SUBMISSION  WITHOUT  ACTION. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Ewa  Plantation  Company,  as  principal,  and 
AlBert  N.  Campbell,  as  surety,  are  held  and  firmly 
bound  unto  Charles  T.  Wilder  in  the  penal  sum  of 
Five  Hundred  ($500)  Dollars,  for  the  payment  of 
which  well  and  truly  to  be  made,  we  do  hereby, 
jointly  and  severally  firmly  bind  ourselves  and 
our  respective  heirs,  successors,  executors  and  ad- 
ministrators. 

THE  CONDITION  OF  THIS  OBLIGATION 
IS  SUCH,  that 

WHEREAS,  in  an  action  heretofore  pending  in 
and  before  the  Supreme  Court  of  the  Territory  of 
Hawaii,  wherein  said  bounden  principal  was  one 
party  and  the  obligee  was  the  other  party  to  a  sub- 
mission without  action,  this  said  Supreme  Court 
did,  on  the  7th  day  of  April,  1922,  render  and  enter 
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a  judgment  of  said  Supreme  Court,  wherein  and 
whereby  certain  deductions  from  taxes  were  dis- 
allowed to  the  principal  of  this  bond,  and  which 
judgment  was  in  favor  of  the  defendant  in  error, 
and 

WHEREAS,  said  bounden  principal  has  appealed 
from  said  judgment  of  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  the  [64]  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to 
the  end  that  said  decree  of  the  Supreme  Court  of 
the  Territory  of  Hawaii  may  be  reviewed  by  said 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit, 
and  has  taken,  or  is  about  to  take,  such  other  and 
further  proceedings  as  may  be  necessary  to  obtain 
a  review  by  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  of  the  judgment  of 
the  said  Supreme  Court  of  the  Territory  of  Hawaii. 
NOW,  THEREFORE,  if  the  said  bounden 
principal  shall  prosecute  said  appeal  to  final  con- 
clusion and  effect,  and  shall  answer  all  damages 
and  costs  if  it  fails  to  make  its  plea  good,  then  the 
above  obligation  shall  be  void;  otherwise  to  remain 
in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  said  principal  and 
surety  have  hereunto  set  their  hands  and  seals  this 
29th  day  of  April,  A.  D.  1922. 

EWA  PLANTATION  COMPANY, 
By  E.  D.  TENNEY,     (Seal) 

Its  President. 
By  CHAS.  H.  ATHERTON, 
Its   Treasurer,   Principal. 
A.  N.   CAMPBELL, 
Surety. 
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The  foregoing  bond  is  approved  as  to  its  form, 
as  to  its  amount,  and  as  to  the  sufficiency  of  its 
surety,  this  29th  day  of  April,  A.  D.  1922. 

[Seal]  E.  C.  PETERS, 

Chief  Justice  of  the  Supreme  Court  of  the  Terri- 
tory of  Hawaii.     [65] 

[Endorsed] :  No.  1327.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  Ewa  Plantation  Com- 
pany, Plaintiff  in  Error,  vs.  Charles  T.  Wilder,  Tax 
Assessor  for  the  First  Taxation  Division  Territory 
of  Hawaii.  Defendant  in  Error.  Bond  on  Writ 
of  Error.  Filed  April  29,  1922,  at  9:35  A.  M.  J. 
A.  Thompson,  Clerk.     \W\ 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 
ORIGINAL— No.  1327. 

EWA  PLANTATION  COMPANY, 

Plaintiff  in  Error, 
vs. 

CHARLES  T.  WILDER,  Tax  Assessor  for  the 
First  Taxation  Division,  Territory  of 
Hawaii, 

Defendant  in  Error. 

Writ  of  Error. 
SUBMISSION  WITHOUT  ACTION. 

United  States  of  America — ss. 

The  President  of  the  United  States  of  America  to 

the   Honorable,   the   Judges   of   the    Supreme 

Court  of  the  Territory  of  Hawaii,  GREETING: 

Because  in  the  record  and  in  the  proceedings,  as 
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also  in  the  rendition  of  the  judgment  in  said 
Supreme  Court  of  the  Territory  of  Hawaii  before 
you,  in  the  case  of  "Ewa  Plantation  Company  vs. 
Charles  T.  Wilder,  Tax  Assessor  for  the  First  Taxa- 
tion Division,  Territory  of  Hawaii,  Submission 
Without  Action,  Original  No.  1327,"  a  manifest 
error  has  happened  to  the  great  prejudice  and 
damage  of  Ewa  Plantation  Company,  petitioner, 
as  is  said  and  appears  by  the  petition  herein, — 

We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given, 
that  then  under  your  seal  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid 
with  all  things  concerning  the  same  to  the  Justices 
of  the  United  States  Circuit  Court  of  [67] 
Appeals  for  the  Ninth  Circuit,  in  the  City  of  San 
Francisco,  in  the  State  of  California,  together 
with  this  writ,  so  as  to  have  the  same  at  the  said 
place  in  said  Circuit  Court  thirty  days  after  this 
date,  and  the  record  and  proceedings  aforesaid  being 
inspected  by  the  said  Circuit  Court  of  Appeals,  may 
cause  further  to  be  done  therein,  to  correct  those 
errors  what  of  right  and  according  to  the  laws  and 
customs  of  the  United  States  should  be  done. 

WITNESS  the  Honorable  WILLIAM  HOWARD 
TAFT,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  this  29th  day  of  April,  A.  D.  1922. 

ATTEST  my  hand  and  seal  of  the  Supreme 
Court  of  the  Territory  of  Hawaii,  at  the  clerk's 
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office,  Honolulu,  Territory  of  Hawaii,  on  the  day 
and  year  last  above  written. 

[Seal]  J.  A.  THOMPSON, 

Clerk  of  Supreme  Court,  Territory  of  Hawaii. 

Allowed  this  29th  day  of  April,  A.  D.  1922. 

[Seal]  E.  C.  PETERS, 

Chief    Justice    of    Supreme    Court,    Territory    of 
Hawaii.     [68] 

[Endorsed] :  No.  1327.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  Ewa  Plantation  Com- 
pany, Plaintiff  in  Error,  vs.  Charles  T.  Wilder,  Tax 
Assessor,  for  the  First  Taxation  Division  Territory 
of  Hawaii,  Defendant  in  Error.  Writ  of  Error. 
Filed  April  29,  1922,  at  9:35  A.  M.  J.  A.  Thomp- 
son, Clerk.     [69] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 
ORIGINAL^No.  132^7. 

EWA  PLANTATION  COMPANY, 

Plaintiff  in  Error, 
vs. 

CHARLES   T.   WILDER,   Tax   Assessor   for  the 
First      Taxation     Division,      Territory     of 
Hawaii. 

Defendant  in  Error. 

Cita,tion  on  Writ  of  Error. 
SUBMISSION  WITHOUT  ACTION. 

United  States  of  America — ss. 
The  President  of  the  United  States  of  America  to 
CHARLES  T.  WILDER,    GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
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appear  at  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  to  be  held  at  the 
City  of  San  Francisco,  State  of  California,  within 
thirty  days  from  the  date  of  this  writ,  pursuant  to 
a  writ  of  error  filed  in  the  clerk's  office  of  the 
Supreme  Court  of  the  Territory  of  Hawaii,  wherein 
Ewa  Plantation  Company,  is  plaintiff  in  error  and 
you  are  defendant  in  error,  to  show  cause,  if  any 
there  may  be,  ^^'h.Y  judgment  in  said  writ  of  error 
mentioned  should  not  be  corrected  and  speedy 
justice  should  not  be  done  to  the  parties  in  that 
behalf. 

WITNESS  the  Honorable  WILLIAM  HOW- 
ARD TAFT,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  this  29th  day  of 
April,  A.  D.  1922. 

Dated,  Honolulu,  April  29th,  1922. 
[Seal]  E.  C.  PETERS, 

Chief   Justice    of   the    Supreme    Court,    Territory 
of  Hawaii.     [70] 
Due  service  of  the  foregoing  citation  and  receipt 
of  a  true  copy  thereof,  this  29th  day  of  April,  1922, 
is  hereby  admitted. 

CHARLES  T.  WILDER, 
Tax    Assessor    for    the    First    Taxation    Division, 
Territory  of  Hawaii, 

By  J.  LIGHTFOOT, 
Deputy  Attorney  General.     [71] 

[Endorsed]  :  No.  1327.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  Ewa  Plantation  Com- 
pany, Plaintiff  in  Error,     vs.   Charles  T.  Wilder, 
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Tax  Assessor  for  the  First  Taxation  Division^ 
Territory  of  Hawaii,  Defendant  in  Error,  Cita- 
tion on  Writ  of  Error.  Filed  April  29,  1922,  at 
9 :35  A.  M.,  and  Issued  for  Service.  J.  A.  Thomp- 
son, Clerk.  Returned  April  29,  1922,  at  10:05  A.  M. 
J.  A.  Thompson,  Clerk.     [72] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii, 
ORIGINAL— No.  1327. 

EWA  PLANTATION  COMPANY, 

Plaintiff  in  Error, 

vs. 

CHARLES    T.   WILDER,   Tax   Assessor   for   the 
First  Taxation  Division,  Territory  of  Hawaii^ 

Defendant  in  Error. 

Praecipe  for  Transcript  of  Record  on  Writ  of  Error. 

SUBMISSION  WITHOUT  ACTION. 
To  James  A.  Thompson,  Esq.,  Clerk,  Supreme 
Court,  Territory  of  Hawaii: 
You  will  please  prepare  a  transcript  of  record 
in  the  above-entitled  cause  to  be  filed  in  the  office 
of  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  include  in  said 
transcript  the  following  pleading,  opinion,  judgment 
and  papers  on  file  in  said  cause,  to  wit : 

1.  Statement  of  agreed  facts  and  submission,  filed 

April  29,  1921. 

2.  Opinion  of  the  Supreme  Court  of  the  Territory 

of  Hawaii,  filed  February  28,  1922. 

3.  Judgment,  entered  April  7,  1922. 
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You  will  please  annex  to  and  transmit  with  the 
record  such  further  papers  as,  according  to  the 
practice  of  the  court,  should  be  annexed  and  trans- 
mitted. 

Dated  Honolulu,  T.  H.,  April  29,  1922'. 

ROBERTSON  &  CASTLE, 
Attorneys  for  Plaintiff  in  Error.     [73] 

[Endorsed] :  No.  1327.  In  the  Supreme  Court 
of  the  Territory  of  Hawaii.  Ewa  Plantation  Com- 
pany, Plaintiff  in  Error,  vs.  Charles  T.  Wilder,  Tax 
Assessor  for  the  First  Taxation  Division,  Territory 
of  Hawaii,  Defendant  in  Error.  Praecipe  for  Tran- 
script of  Record  on  Writ  of  Error.  Filed  April  29, 
1922,  at  9 :35  A.  M.     J.  A.  Thompson,  Clerk.     [74] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 
ORIGINAL— No.  1327. 

EWA  PLANTATION  COMPANY, 

Plaintiff  in  Error, 
vs. 

CHARLES    T.   WILDER,    Tax   Assessor   for   the 
First  Taxation  Division,  Territory  of  Hawaii, 

Defendant  in  Error. 

Amended  Assignment  of  Errors. 
SUBMISSION  WITHOUT  ACTION. 

Comes  now  Ewa  Plantation  Company,  plaintiff  in 
error  in  the  above-entitled  cause,  and  says  there  is 
manifest  error  in  the  record  of  proceedings  in  said 
cause  in  the  Supreme  Court  of  the  Territory  of 
Hawaii  in  this,  to  wit: 
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1.  That  said  Supreme  Court  erred  in  holding 
that  the  entire  sum  of  $2,791,697.72  received  by  Ewa 
Plantation  Company  from  the  Hawaiian  Sugar 
Planters'  Association  in  192.0,  by  way  of  compensa- 
tion for  losses  incurred  by  reason  of  the  laborers' 
strike  on  the  Island  of  Oahu,  should  be  accounted 
for  by  said  company  as  taxable  income  received  dur- 
ing the  year  1920. 

2.  That  said  Supreme  Court  erred  in  not  hold- 
ing that  said  sum  of  $2,791,697.72  should  be  appor- 
tioned and  the  respective  parts  thereof  so  appor- 
tioned taken  into  account  for  income  taxation  pur- 
poses when  and  as  the  crops  to  which  such  parts 
respectively  appertained,  viz.,  the  crops  of  1920, 
1921  and  1922,  shall  have  been  sold  and  the  net 
results  ascertained  with  reference  to  each  of  said 
crops.     [75] 

3.  That  said  Supreme  Court  erred  in  holding 
that  the  doctrine  of  the  maxim  mohilia  sequuntur 
personam  has  not  been  repudiated  by  judicial  pre- 
cedent in  Hawaii  with  reference  to  taxation. 

4.  That  said  Supreme  Court  erred  in  not  holding 
that  even  if  said  doctrine  has  not  been  so  repudiated 
it  should  not  be  applied  in  this  case  under  the  cir- 
cumstances set  forth  in  paragraph  4  of  the  submis- 
sion herein. 

5.  That  said  Supreme  Court  erred  in  holding 
that  the  case  of  Maguire  vs.  Trefry,  253  U.  S.  12, 
is  a  controlling  authority  in  the  case  at  bar. 

6.  That  said  Supreme  Court  erred  in  holding 
that  the  sum  of  $52,442.23  received  by  Ewa  Planta- 
tion Company  during  the  year  1920  as  interest 
upon  foreign  investments,  i.  e.,  interest  on  the  bonds 
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and  notes  of  mainland  railroad  and  industrial  cor- 
porations and  upon  deposits  in  mainland  banks, 
was  not  legally  deductible  in  ascertaining  the  tax- 
able income  of  said  company  in  its  tax  return  for 
1921. 

7.  That  said  Supreme  Court  erred  in  holding 
that  said  sum  of$52,442.23  constituted  taxable  in- 
come of  said  company. 

8.  That  said  Supreme  Court  erred  in  adjudg- 
ing that  the  second  sub-item  under  Item  (19)  of 
Schedule  "A"  of  the  income  tax  return  of  Ewa  Plan- 
tation Company  filed  on  February  28,  1921,  relating 
to  the  income  of  said  company  for  the  year  1920  re- 
turned at  $2,324,931.75  should  be  increased  to  $2,791,- 
697.72  and  that  the  income  taxes  payable  with  refer- 
ence to  the  said  item  be  increased  by  the  sum  of  $18,- 
670.60  over  the  amount  shown  [76]  by  said  com- 
pany's said  return. 

9.  That  said  Supreme  Court  erred  in  adjudg- 
ing that  the  deduction  claimed  in  Schedule  "B" 
of  the  said  income  tax  return  of  Ewa  Plantation 
Company,  viz.,  Item  ''(2)  Interest  on  Mainland  and 
Foreign  Investments,"  should  be  disallowed  and 
that  the  income  taxes  payable  by  said  company  with 
reference  to  the  said  item  be  increased  by  the  sum 
of  $2,097.68  over  the  amount  shown  by  said  com- 
pany's said  return. 

10.  That  said  Supreme  Court  erred  in  rendering 
and  entering  judgment  in  favor  of  Charles  T.  Wil- 
der, Tax  Assessor  for  the  First  Taxation  Division, 
Territory  of  Hawaii,  to  recover  from  Ewa  Planta- 
tion Company  the  sum  of  $20,768.28. 
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WHEREFORE  the  said  plaintiff  in  error  prays 
that  the  judgment  of  the  Supreme  Court  of  the 
Territory  of  Hawaii  be  vacated  and  set  aside;  that 
the  said  Court  be  ordered  to  correct  the  errors 
aforesaid,  and  to  enter  judgment  in  favor  of  said 
Ewa  Plantation  Company. 

Dated,  Honolulu,  T.  H.,  the  3d  day  of  May,  1922. 
ROBERTSON  &  CASTLE, 
Attorneys  for  Plaintiff  in  Error. 
Receipt  of  a  copy  of  the  foregoing  amended  as- 
signment of  errors  admitted  this  3d  day  of  May, 
1922. 

J.  LIGHTFOOT, 
Acting  Attorney  General,  Territory  of  Hawaii,  At- 
torney for  Defendant  in  Error.     [77] 

[Endorsed] :  No.  1327.  Supreme  Court,  Terri- 
tory of  Hawaii.  Ewa  Plantation  Company,  Plain- 
tiff in  Error,  vs.  Charles  T.  Wilder,  Tax  Assessor 
for  the  First  Taxation  Division,  Territory  of  Ha- 
waii, Defendants  in  Error.  Assignment  of  Error. 
Filed  May  3,  1922,  at  3:35  P.  M.  J.  A.  Thompson, 
Clerk.     [78] 


In  the  Supreme  Court  of  the  Territory  of  Hawaii. 
ORIGINAL— No.  1327. 

EWA  PLANTATION  COMPANY, 

Plaintiff  in  Error, 

vs. 

CHARLES   T.   WILDER,    Tax   Assessor  for   the 
First  Taxation  Division,  Territory  of  Hawaii, 

Defendant  in  Error. 
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Amended  Praecipe  for  Transcript  of  Record  on 
Writ  of  Error. 
SUBMISSION  WITHOUT   ACTION. 
To    James    A.    Thompson,    Esq.,    Clerk,    Supreme 
Court,  Territory  of  Hawaii : 
You  will  please  prepare  a  transcript  of  record  in 
the  above-entitled  cause  to  be  filed  in  the  office  of 
the  clerk  of  the  United   States   Circuit   Court  of 
Appeals  for  the  Ninth  Circuit,  and  include  in  said 
transcript   the   following   pleading,    opinion,    judg- 
ment and  papers  on  file  in  said  cause,  to  wit : 

1.  Statement  of  agreed  facts  and  submission,  filed 

April  29,  1921; 

2.  Opinion  of  the  Supreme  Court  of  the  Territory 

of  Hawaii,  filed  February  28,  1922 ; 

3.  Judgment,  entered  April  7,  1922. 

You  will  please  annex  to  and  transmit  with  the 
record   such  further  papers,   as,   according  to   the 
practice  of  the  court,  should  be  annexed  and  trans- 
mitted, including  the  amended  assignment  of  errors. 
Dated,  Honolulu,  T.  H.,  May  10,  1922. 

ROBERTSON  &  CASTLE, 
Attorneys  for  Plaintiff  in  Error.     [79] 

[Endorsed] :  No.  1327.  Supreme  Court,  Terri- 
tory of  Hawaii.  Ewa  Plantation  Company,  Plain- 
tiff in  Error,  vs.  Charles  T.  Wilder,  Tax  Assessor 
for  the  First  Taxation  Division,  Territory  of  Ha- 
waii. Amended  Praecipe  for  Transcript  of  Record 
on  Writ  of  Error.  Filed  May  11,  1922,  at  9 :40  A. 
M.     J.  A.  Thompson,  Clerk.     [80] 
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In  the  Supreme  Court  of  the  Territory  of  Hawaii. 
October  Term,  1921. 

EWA  PLANTATION  COMPANY, 

Plaintiff  in  Error, 

vs. 

CHARLES    T.    WILDER,    Tax   Assessor   for   the 
First  Taxation  Division,  Territory  of  Hawaii, 

Defendant  in  Error. 

Certificate  of  the  Clerk  of  the  Supreme  Court  of 
the  Territory  of  Hav/aii  and  Return  to  Writ 
of  Error. 
SUBMISSION  WITHOUT   ACTION. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu, 

United  States  of  America, — ss. 

I,  James  A.  Thompson,  Clerk  of  the  Supreme 
Court  of  the  Territory  of  Hawaii,  in  obedience  to 
the  within  writ  of  error,  the  original  whereof  is 
herewith  returned,  being  pages  67  to  69,  both  in- 
clusive of  the  foregoing  transcript,  and  in  pursu- 
ance of  the  praecipe,  being  pages  73  to  74,  both  in- 
clusive, and  the  amended  praecipe,  being  pages  79 
to  80,  both  inclusive,  to  me  directed,  DO  HEREBY 
TRANSMIT  to  the  Honorable  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  the 
foregoing  transcript  of  record,  being  pages  1  to 
59,  both  inclusive,  and  pages  64  to  QQ,  both  inclu- 
sive, AND  I  CERTIFY  the  same  to  be  full,  true 
and  correct  copies  of  the  pleadings,  record,  entries 
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and  final  judgment  which  are  now  on  file  and  of 
record  in  the  office  of  the  Clerk  of  the  Supreme 
Court  of  the  Territory  of  Hawaii,  in  the  case  en- 
titled in  said  court  ''Ewa  Plantation  Company, 
Plaintiff  in  Error,  versus  Charles  T.  Wilder,  Tax 
Assessor  for  the  First  Taxation  Division,  Territory 
of  Hawaii,  Defendant  in  Error,"  and  numbered 
1327. 

I  DO  FURTHER  CERTIFY  that  the  original 
citation  on  writ  of  error,  with  acknowledgment  of 
receipt  of  a  copj^  thereof  by  J.  Lightfoot,  [81] 
Deputy  Attorney  General,  being  pages  70  to  72, 
both  inclusive;  the  original  assignment  of  errors, 
being  pages  60  to  63,  both  inclusive,  and  the  original 
amended  assigimient  of  errors,  being  pages  75  to  78, 
both  inclusive,  of  the  foregoing  transcript  of  record 
are  hereto  attached  and  herewith  returned. 

I  LASTLY  CERTIFY  that  the  cost  of  the  fore- 
going transcript  of  record  is  $47.75,  and  that  said 
amount  has  been  paid  by  Messrs.  Robertson  &  Cas- 
tle, the  attorneys  for  the  plaintiff  in  error  herein. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the  Supreme 
Court  of  the  Territory  of  Hawaii,  at  Honolulu, 
City  and  County  of  Honolulu,  this  16th  day  of 
May,  A.  D.  1922. 

[Seal]  JAMES  A.  THOMPSON, 

Clerk  of  the  Supreme  Court  of  the  Territory  of  Ha- 
waii.    [82] 
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[Endorsed] :  No.  3876.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Ewa  Plan- 
tation Company,  a  Hawaiian  Corporation,  Plaintiff 
in  Error,  vs.  Charles  T.  Wilder,  as  Tax  Assessor  for 
the  First  Taxation  Division,  Territory  of  Hawaii,  De- 
fendant in  Error.  Transcript  of  Record.  Upon 
Writ  of  Error  to  the  Supreme  Court  of  the  Terri- 
tory of  Hawaii. 
Filed  May  23, 1922. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


NO.  3876 

IN    THE 


United  States  Circuit  Court  of  Appeals 


FOR   THE  ^  7 

NINTH  CIRCUIT 


EWxV  PLANTATION  COMPANY, 
a  Hawaiian  Corporation, 

Plaintiff-in-Error, 

vs. 

CHARLES  T.  WILDER, 

as  Tax  Assessor  for  the  First 
Taxation  Division,  Territory 
of  Hawaii, 

Defendant-in-Error. 

BRIEF  ON  BEHALF  OF  PLAINTIFF-lN-ERROR 


Upon  Writ  of  Error  to  the  Supreme  Court  of  the 
Territory  of  Hawaii. 


Robertson  &  Castle, 

A.  C  M.  Robertson, 

Frear,  Prosser^  Anderson  &  Marx^ 

W.  F.  Frear, 

Smith,  Warren,  Stanley  &  Vitousek, 

L.  J.  Warren, 

Henry  Holmes. 

Attornevs  for  Plaintiff-in-Error. 


Filed  this dav  of 

102a. 

F.  D.  Monckton,  Clerk. 

By Depnty  Clerk. 

^^^^^  ED 

JAM  P'S'toO" 
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No.  3876 

IN    THE 


United  States  Circuit  Court  of  Appeals 


FOR    THE 

NINTH  CIRCUIT 


EWA  PLANTATION  COMPANY, 
a  Hawaiian  Corporation, 

Plaintifif-in-Error, 


vs. 


CHAKLES  T.  WILDEE,  as  Tax  Assessor 
for  the  First  Taxation  Division,  Terri- 
tory of  Hawaii, 

Defendant-in-Error. 


BRIEF  ON  BEHALF  OF  PLAINTIFF-IN-ERROR 


Upon  Writ  of  Error  to  the  Supreme  Court  of  the 
Territory  of  Hawaii, 


STATEMENT  OF  THE  CASE. 

This  case  originated  in  the  Supreme  Court  of  Ha- 
waii in  the  form  of  a  "submission  without  action" 
upon  agreed  facts,  the  procedure  being  authorized 
by  Sections  2381-2384,  Eevised  Laws  of  Hawaii,  1915, 
as  amended  by  Act  82  of  the  Session  Laws  of  1921. 

On  February  28,  1921,  Ewa  Plantation  Company 
(plaintiff-in-error)  filed  with  the  tax  assessor,  as  re- 
quired by  law,  its  annual  income  tax  return  showing 
its  net  income  for  the  calendar  year  1920.    The  tax 


assessor  questioned  the  correctness  of  the  return  in 
certain  respects  and  the  resulting  differences  of 
opinion  Avere  submitted  to  the  Supreme  Court  for 
determination  as  above  stated.  The  differences  of 
opinion  related  to  four  items  in  the  company's  re- 
turn, viz.:  (1)  Item  19  of  Schedule  "A"  of  the  re- 
turn designated  "Strike  Claim  Settlement,  $2,324,- 
931.75"  which  the  assessor  increased  to  $2,791,697.72, 
the  agreed  facts  in  connection  therewith  being  set 
forth  in  the  submission  (Transcript  of  Kecord,  pp. 
2-6)  ;  (2)  Item  2  in  Schedule  ''B"  of  the  return, 
designated  "Interest  on  Mainland  and  Foreign  In- 
vestments, $52,442.23"  which  the  company  claimied 
to  be  an  allowable  deduction  from  its  gross  income, 
but  which  the  assessor  refused  to  allow,  the  agreed 
facts  in  connection  therewith  being  set  forth  in  the 
submission  (Eecord,  pp.  6-8)  ;  (3)  Item  15  (c)  in 
said  Schedule  "B"  designated  "Loss  on  Sale  Sugar 
Factors  Stock  $289,680.00";  and  (4)  Item  15  (d)  in 
said  schedule  designated  "Loss  on  Sale  Miscellan- 
eous Bonds,  $197,824.11"  (Kecord,  pp.  8-13).  The 
questions  relating  to  these  last  two  items  were  de- 
cided in  accordance  with  the  contentions  made  on 
behalf  of  the  company  (Kecord,  pp.  48-54)  so  that 
they  are  not  involved  in  this  proceeding.  Judgment 
was  entered  in  the  court  below  in  favor  of  the  asses- 
sor and  against  the  company  as  to  said  Item  19  in 
Schedule  "A",  and  as  to  Item  2  in  Schedule  "B",  the 
total  amount  of  the  judgment  being  $20,768.28  (Kec- 
ord, pp.  64-66). 


The  opinion  of  the  court  below  was  included  with 
its  opinion  in  another  case,  HaAvaiian  Sugar  Com- 
pany vs.  Charles  T.  Wilder,  assessor,  which  was  sub- 
mitted at  the  same  time  as  this  case,  but  that  case 
has  not  been  brought  to  this  court. 

In  that  case  there  was  involved  a  question  as  to 
the  depreciation  of  a  leasehold  (Kecord,  pp.  54-63) 
which  Avas  also  the  subject  of  an  opinion  by  the  court 
on  a  motion  for  a  rehearing  which  is  reported  in  26 
Haw.  356. 

EKROKS  RELIED  ON. 

The  following  errors  have  been  assigned  (Record, 
pp.  80,  81)  and  are  now  relied  upon  as  reasons  for 
the  reversal  of  the  judgment  below,  viz. : 

1.  That  said  Supreme  Court  erred  in  holding 
that  the  entire  sum  of  $2,791,697.72  received  by  Ewa 
Plantation  Company  from  the  Hawaiian  Sugar 
Planters'  Association  in  1920,  by  way  of  compensa- 
tion for  losses  incurred  by  reason  of  the  laborers- 
strike  on  the  Island  of  Oahu,  should  be  accounted  for 
by  said  company  as  taxable  income  received  during 
the  year  1920. 

2.  That  said  Supreme  Court  erred  in  not  holding 
that  said  sum  of  $2,791,697.72  should  be  apportioned 
and  the  respective  parts  thereof  so  apportioned  tak- 
en into  account  for  income  taxation  purposes  when 
and  as  the  crops  to  which  such  parts  respectively  ap- 
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pertained,  viz.,  tlie  crops  of  1920,  1921  and  1922, 
shall  have  been  sold  and  tjie  net  results  ascertained 
with  reference  to  each  of  said  crops. 

3.  That  said  Supreme  Court  erred  in  holding 
that  the  doctrine  of  the  maxim  niohilia  sequuntur 
personam  has  not  been  repudiated  by  judicial  pre- 
cedent in  Hawaii  with  reference  to  taxation. 

4.  That  said  Supreme  Court  erred  in  not  holding 
that  even  if  said  doctrine  has  not  been  so  repudiated 
it  should  not  be  applied  in  this  case  under  the  cir- 
cum^stances  set  forth  in  paragraph  4  of  the  submis- 
sion herein. 

5.  That  said  Supreme  Court  erred  in  holding  that 
the  case  of  MagUire  vs.  Trefry,  253  U.  S.  12,  is  a  con- 
trolling authority  in  the  case  at  bar. 

6.  That  said  Supreme  Court  erred  in  holding  that 
the  sum  of  $52,442.23  received  by  Ewa  Plantation 
Company  during  the  year  1920  as  interest  upon  for- 
eign investments,  i.  e.,  interest  on  the  bonds  and 
notes  of  mainland  railroad  and  industrial  corpora- 
tions and  upon  deposits  in  mainland  banks,  was  not 
legally  deductible  in  ascertaining  the  taxable  income 
of  said  company  in  its  tax  return  for  1921. 

7.  That  said  Supreme  Court  erred  in  holding  that 
said  sum  of  $52,442.23  constituted  taxable  income  of 
said  comipany. 

8.  That  said  Supreme  Court  erred  in  adjudging 
that  the  second  sub-item  under  Item  (19)  of 
Schedule  "A"  of  the  income  tax  return  of  Ewa  Plan- 
tation Company  filed  on  February  28,  1921,  relating 


to  the  income  of  said  company  for  the  year  1920  re- 
turned at  $2,324,931.75  should  be  increased  to  $2,- 
791,697.72  and  that  the  income  taxes  payable  with 
reference  to  the  said  item  be  increased  by  the  sum  of 
$18,670.60  over  the  ambunt  showTi  by  said  company's 
said  return. 

9.  That  said  Supreme  Court  erred  in  adjudging 
that  the  deduction  claimed  in  Schedule  "B"  of  the 
said  income  tax  return  of  Ewa  Plantation  Company, 
viz..  Item  "(2)  Interest  on  Mainland  and  Foreign 
Investments,"  should  be  disallowed  and  that  the  in- 
come taxes  payable  by  said  company  with  reference 
to  the  said  item  be  increased  by  the  sum  of  $2,097.68 
over  the  amount  shown  by  said  company's  said 
return. 

10.  That  said  Supreme  Court  erred  in  render- 
ing and  entering  judgment  in  favor  of  Charles  T. 
Wilder,  Tax  Assessor  for  the  First  Taxation  Divi- 
sion, Territory  of  Hawaii,  to  recover  from  Ewa  Plan- 
tation Company  the  sum  of  $20,768.28. 

ARGUMENT. 

The  first  point  is  as  to  the  correctness  of  the  opin- 
ion and  judgment  of  the  court  below  on  the  question 
of  the  strike  claim  settlement  (Record,  pp.  29-33). 
This  point  is  covered  by  assignments  of  error  1,  2 
and  10. 

The  agreed  facts  showed,  in  brief,  that  in  January 
and  February,  1920,  the  plantation  laborers  on  the 
Island  of  Oahu,  including  those  of  Ewa  Plantation 
Company,  went  out  on  strike,  and  it  became  neces- 
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sary,  in  order  to  carry  on  tlie  plantation,  to  employ 
strike  breakers  and  other  laborers  at  large  expense ; 
that  the  Japanese  strikers  and  their  families  were 
being  maintained  by  the  laborers  of  that  nationality 
on  the  islands  other  than  Oahu ;  that  it  was  decided 
that  the  strike  should  be  handled  by  the  Hawaiian 
Sugar  Planters'  Association,    the    membership    of 
which  is  composed  of  practically  every  sugar  planta- 
tion and  mill  company  in  the  Territory,  the  Associa- 
tion agreeing  to  underwrite  the  losses  of  the  Oahu 
plantations,  and  that  all  the  members  should  con- 
tribute to  the  expense;  it  was  also  agreed  that  the 
underAvritten  losses  would  be  limited  to  those  charge- 
able to  the  crops  of  1920,  1921  and  1922,  and  to  net 
losses  to  other  property,  such  as  damage  to  build- 
ings, etc. ;  the  expense  of  the  strike  to  the  Hawaiian 
Sugar  Planters'  Association  amounted  to  $635,959.42, 
and  the  losses  of  the  plantation  com,'panies  on  Oahu 
aggregated  the  sum  of  $11,483,357.88;  each  member 
of  the  Association  contributed  its  pro  rata  of  said 
expense  and  loss,  the  share  contributed  by   Ewa 
Plantation  Company  amounting  to  $721,818.95  and 
said  company  received  from  the  Association  in  full 
settlement  of  its  losses  the  sum  of  $2,791,697.72 ;  the 
last  named  sum  was  made  up  of  the  estim^ated  losses 
on  the  three  crops  which  were  in  the  ground  at  the 
time  of  the  strike,  as  follows :  Crop  of  1920,  $2,324,- 
931.75;  crop  of  1921,  $133,706.29,  and  the  crop  of 
1922,  $333,059.68;  and  the  contention  of  the  com- 
pany was,  and  its  tax  return  was  made  upon  the 
theory,  that  the  total  sum  received  from  the  Associa- 


tion  should  not  be  accounted  for  as  received  during 
the  year  1920,  but  that  it  should  be  accounted  for  in 
the  three  years  in  accordance  with  the  estimated 
losses  on  the  respective  crops  of  1920, 1921  and  1922, 
in  other  words,  that  in  its  tax  return  for  1921,  based 
on  its  income  for  the  year  1920,  it  should  account  for 
and  include  as  a  receipt  only  the  amount  received  in 
connection  Avith  the  loss  to  the  1920  crop,  to  wit,  the 
sum  of  $2,324,931.75,  and  account  for  and  include 
the  amounts  received  in  respect  of  the  1921  and  1922 
crops,  viz.,  $133,706.29  and  $333,059.68  in  the  returns 
of  the  two  folloAving  years. 

That  contention  was  opposed  by  counsel  for  the 
tax  assessor,  and  the  Supreme  Court  of  Hawaii  held 
that  the  sum  received  by  the  company  was  merely  in 
liquidation  of  an  estimated  loss  or  damage  sustain- 
ed by  the  company  because  of  the  strike,  that  it  could 
not  be  apportioned,  and  that  as  the  whole  sum  was 
received  in  the  year  1920  income  tax  thereon  became 
due  in  the  following  year. 

The  provisions  of  the  Hawaiian  statutes  which 
bear  on  this  question  are  set  forth  in  full  in  an  ap- 
pendix to  this  brief. 

It  may  be  well  for  the  court  to  know  that  while, 
in  these  islands,  a  crop  of  cane  is  harvested  every 
year,  it  takes  more  than  a  year,  som^etimes  two 
years,  for  a  crop  to  mature.  On  a  large  plantation, 
such  as  Ewa,  there  are  always  three  crops  in  the 
ground,  one  newly  planted,  one  about  half  grown, 
and  one  ready  for  harvesting.  It  usually  takes  from 
seven  to  ten  months  each  year  to  harvest  a  crop  of 
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sugar  cane  and  manufacture  sugar  therefrom.  This 
will  explain  why  it  was  that  the  losses  of  Ewa  Plan- 
tation included  three  crops. 

The  agreed  facts  show  (Paragraph  3,  Kecord,  p. 
5)  that  since  1906  it  has  been  the  practice  of  the 
sugar  companies  to  make  their  income  tax  returns, 
so  far  as  their  income  from  the  sale  of  sugar  is  con- 
cerned, upon  what  is  called  the  crop  basis,  that  is  to 
say,  instead  of  deducting  from  the  gross  incomlSe  re- 
ceived during  the  year  the  total  disbursements  made 
during  the  same  period  in  respect  of  all  three  crops, 
it  has  been  the  custom,  so  far  as  the  sugar  produced 
was  concerned,  to  deduct  the  amount  expended  in 
the  production  and  marketing  of  the  crop  harvested 
during  that  year  from  the  proceeds  of  sale  of  such 
crop.  The  gross  income  from  sugar  has  been  return- 
ed on  the  basis  of  the  current  or  mature  crop,  so  that 
all  of  the  receipts  from  the  sale  of  the  sugar  of  the 
crop  of  the  taxation  period  are  returned  as  the  in- 
come of  the  taxation  period,  even  though  portions 
of  such  sugars  were  actually  sold,  and  the  proceeds 
received  either  before  or  after  the  taxation  year, 
and,  similarlj^,  the  deductible  cost  of  producing  the 
crop  includes  all  the  cost  of  producing  it,  notwith- 
standing that  the  greater  part  of  that  cost  was  in- 
curred in  the  preceding  two  years. 

The  income  tax  statute  actually  requires  the  doing 
of  that  very  thing.  Section  1307  of  the  Kevised  Laws 
of  Hawaii,  1915,  provides  that  "In  estimating  the 
gains,  profits  and  income  of  any  person  or  corpora- 
tion, there  shall  be  included   =!==!=*   the  amount  of 


sales  of  all  movable  property,  less  the  amount  ex- 
pended in  the  purchase  or  production  of  the  same." 
And  the  income  tax  return  follows  the  statute. 
Schedule  "A"  includes  ''(8)  Sales  of  Movable  Prop- 
erty" '^(b)  Sugar"  and  Schedule  "B"  includes  "(5) 
Cost  of  Crop  (including  property  taxes  paid)." 

In  other  words  when  the  business  of  a  corporation 
consists  in  producing  and  selling  movable  property, 
such  as  sugar,  the  taxable  income  therefrom  must  be 
computed  by  deducting  the  cost  of  production  from 
the  amount  of  the  sales.  That  means  an  accounting 
on  the  crop  basis. 

In  the  case  of  the  Tax  Assessor  v.  Laupahoehoe 
Sugar  Co.,  18  Haw.  206,  it  appears  that  the  income 
tax  law  was  amended  in  1905  by  changing  the  yearly 
taxation  period  so  that  it  should  be  twelve  months 
preceding  January  1,  instead  of  July  1,  as  thereto- 
fore, and  one  taxation  period  of  six  months  between 
July  1,  1905,  and  January  1,  1906,  was  j^rovided  for. 
The  taxpayers  had  made  their  returns  on  the  crop 
basis,  whereas  the  assessor  claimed  that  the  taxable 
income  should  be  computed  by  deducting  the 
amounts  expended  during  the  year  in  the  production 
of  the  several  growing  crops  from  the  receipts  dur- 
ing the  year,  as  had  been  the  previous  practice.  The 
action  of  the  tax-payers  was  sustained.  The  Court 
said  (p.  208)  : 

"The  returns  of  the  taxpayers  in  these  cases  are 
in  exact  accordance  with  the  statute.  Even  if,  as 
claimed  by  the  assessor,  a  portion  of  the  cost  of  pro- 
duction was  incurred  prior  to  the  six  months'  taxa- 
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tion  period  and  lias  already  been  deducted  from  tlie 
income  of  the  taxpayers  during  ttie  preceding  taxa- 
tion periods,  that  does  not  take  away  the  right  of  the 
taxpayers  to  make  their  returns  and  compute  their 
incomes  as  the  statute  directs." 

In  the  case  of  In  re  Income  Tax  A^Dpeal  Cases  (Ho- 
nokaa  Sugar  Co.),  18  Haw.  596,  599,  the  question 
was  Avhether  the  sum  of  $6,222.71  expended  in  1906 
for  clearing  new  land,  the  crop  upon  which  would  be 
harvested  in  1908,  should  be  deducted  as  an  expense 
incurred  in  1906  or  as  part  of  the  expense  of  pro- 
ducing the  crop  of  1908  and  not  deductible  until  the 
latter  year.  The  Court,  affirming  the  decision  in  the 
Laupahoehoe  Sugar  Co.  case,  held  that  although  the 
expenditure  was  made  in  1906,  it  would  not  be  de- 
ductible until  1908.  Thus  the  practice  of  accounting 
and  making  returns  on  the  crop  basis  "in  exact  ac- 
cordance Avith  the  statute"  was  thoroughly  estab- 
lished and  it  has  been  followed  ever  since. 

This  case  is  just  the  converse  of  the  case  last  above 
referred  to.  There,  an  expenditure  had  been  made 
in  1906  which  the  court  held,  upon  the  authority  of 
the  Laupahoehoe  Sugar  Co.  case  could  not  be  deduct- 
ed till  1908,  when  the  crop  for  the  benefit  of  which 
the  expense  was  incurred  would  be  harvested  and 
sold. 

Those  two  cases  lay  down  the  principle  that  the 
amounts  expended  in  producing  a  crop  of  sugar  cane 
are  to  be  deducted  only  in  the  year  when  the  crop  is 
harvested.  Until  a  crop  matures  and  is  marketed, 
the  profit  thereon,  if  any,  cannot  be  known.    Here 
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certain  moneys  have  been  received  in  1920  by  way 
of  compensation  for  extraordinary  costs  arising  by 
reason  of  the  strike  and  damage  done  to  the  Avhole 
of  each  of  two  crops  (the  crops  of  1921  and  1922), 
neither  of  which  wonld  mature  and  be  marketed  un- 
til after  the  year  1920.  Until  each  crop  had  matured 
and  was  niarketed  it  could  not  be  known  whether 
there  was  profit  or  loss  therefrom.  It  could  not  be 
known  in  the  year  1920,  therefore,  whether  the  com- 
pensation moneys  were  merely  a  return  of  capital  or 
partly  a  return  of  capital  and  partly  profit.  Upon 
the  principle  recognized  in  the  Laupahoehoe  Sugar 
Co.  case  and  upon  the  authority  of  that  decision, 
those  moneys  should  not  be  included  in  the  income 
tax  returns  until  the  crops  to  which  they  relate  shall 
be  harvested  and  sold.  To  hold  otherwise  would  be 
to  ignore  the  plain  language  of  the  statute,  reverse 
the  prior  decisions  of  the  court,  and  repudiate  a  uni- 
form practice  of  fifteen  years'  standing. 

If  everything  received  in  1920  is  to  be  included  in 
the  tax  returns  of  income,  the  whole  system  of  ac- 
counting on  the  crop  basis  would  be  upset  and  it 
would  be  to  revert  to  the  method  pursued  prior  to 
the  decision  of  the  Laupahoehoe  Sugar  Co.  case, 
which  the  Supreme  Court  of  Hawaii  held  was  wrong. 
Further,  if  moneys  received  in  1920  as  compensation 
for  extraordinary  costs  arising  by  reason  of  the 
strike  and  damage  to  the  crops  of  1921  and  1922  are 
to  be  accounted  for  as  income  received  in  1920,  then 
the  amount  of  loss  sustained  through  the  labor 
strike  during  the  year  1920  must  be  deducted,  be- 
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cause  Section  1308  of  the  Kevised  Laws  of  Hawaii, 
1915,  as  amended  by  Act  157  Session  Laws  of  1917, 
provides  that  "*  *  *  all  losses  actually  sustained 
during  the  taxation  period  next  preceding  *  "^  ''"' 
shall  be  deducted. 

The  practice  of  determining  taxable  profits  upon 
the  crop  basis  not  only  complies  with  the  require- 
ments of  the  statute,  but  conforms  to  accepted  ac- 
counting principles  and  is  in  force  in  the  case  of  the 
Federal  income  tax.  An  operation  by  which  an  as- 
set is  acquired  or  produced  does  not  necessarily  re- 
sult in  either  profit  or  loss.  It  depends  upon  whether 
the  amount  realized  upon  the  sale  differs  from  the 
cost  of  acquiring  or  producing  the  asset  disposed  of. 
If  amounts  expended  in  material  and  labor  result  in 
producing  a  crop  of  sugar  cane,  the  profit  or  loss 
would  be  the  difference  between  the  aggregate 
amount  expended  and  the  amount  received  for  the 
crop.  But  until  the  crop  is  sold  it  is  impossible  to 
ascertain  the  profit  and  taxable  income,  if  any.  And 
so  money  received  on  account  of  compensation  for 
loss  sustained  on  a  crop  which  has  not  yet  been  har- 
vested and  sold  constitutes  merely  a  return  or  res- 
toration of  capital,  and  hence  cannot  be  considered 
for  income  tax  purposes  until  the  crop  shall  have 
been  sold,  when  it  is  included  in  the  account  and  the 
profit  on  the  crop  can  be  ascertained. 

It  was  impossible  to  tell  in  January,  1921,  that  is, 
at  the  time  the  tax  return  was  required  to  be  filed, 
what  amount  would  be  expended  in  producing  and 
marketing  the  crop  to  be  harvested  in  that  year,  the 
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damage  to  which  had  been  done  in  1920.  It  was  not 
a  case  of  total  destruction.  The  damaged  crop  was 
there  to  be  harvested  and  sold.  If  the  estimation 
and  payment  of  the  amount  of  damage  had  been  post- 
poned until  the  crop  had  been  harvested  and  sold  the 
exact  profit  or  loss  could  be  ascertained  and  no  ques- 
tion would  have  arisen.  But  the  money  represent- 
ing the  estimated  loss  could  just  as  well  be  held  by 
the  Ewa  Plantation  Company  in  abeyance,  or  in 
"suspense,"  as  it  could  have  been  held  for  the  time 
being  by  the  Haw^aiian  Sugar  Planters'  Association. 
The  transfer  of  the  m^oney  by  the  latter  to  the  com- 
pany in  1920  did  not  alter  its  character  or  status  so 
as  to  turn  it  into  a  taxable  profit  of  the  company  in 
the  year  1920.  Of  course  if  the  1921  and  1922  crops 
when  harvested  and  sold  Avithout  including  the  com- 
pensation had  resulted  in  a  profit,  the  whole  of  the 
compensation  would  be  a  profit  but  until  the  crops 
were  harvested  and  sold  it  could  not  be  determined 
whether  or  not  the  compensation  or  any  part  of  it 
was  a  profit. 

The  money  received  from  the  Planters'  Associa- 
tion was  largely  in  the  nature  of  reimbursement  to 
the  company  for  extraordinary  expenditures  incur- 
red in  carrying  on  the  plantation  and  saving  the 
crops  by  the  employment  of  strike  breakers  and 
others.  In  other  Avords,  it  was  in  partial  reduction 
of  the  cost  of  keeping  the  crops  alive  and  assisting 
them  to  maturity.  But  the  total  actual  cost  of  the 
crops  could  not  be  ascertained,  as  above  pointed  out, 
till  they  respectively  should  be  harvested  and  sold. 
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Referring  to  the  two  Hawaiian  cases  above  cited, 
the  Supreme  Court  of  Hawaii  said : 

"In  each  of  these  cases  it  was  held  that  moneys  ex- 
pended prior  to  the  taxation  period  in  the  produc- 
tion of  sugar  Avere  deductible,  not  in  the  period  in 
Avhich  the  expenditure  was  made,  but  at  the  time  the 
crop  was  sold.  These  decisions  we  think  are  in  ac- 
cord w^ith  the  provisions  of  the  statute.  In  the  pres- 
ent case,  however,  we  are  confronted  with  a  different 
set  of  facts.  It  must  be  borne  in  mind  that  we  are 
now  dealing  with  a  receipt  and  not  an  expenditure. 
*  *  *  Whether  this  estim,ate  proves  to  be  even  ap- 
proximately correct  will  necessarily  depend  upon 
many  contingencies,  but  irrespective  of  that  feature 
it  is  plain  to  us  that  the  company  has  not  the  power 
merely  by  an  arrangement  with  the  Hawaiian  Sugar 
Planters'  Association,  or  for  the  sake  of  harmony  in 
its  accounting  system  or  otherwise,  to  convert  a  sum 
received  by  it  as  compensation  for  damages  caused 
by  the  laborers'  strike  into  an  amount  expended  in 
the  purchase  or  production  of  specific  growing  crops 
of  sugar  cane."     (Record,  p.  32.) 

And  it  should  have  been  equally  plain  that  the  tax 
assessor  had  not  the  power  '*to  convert  a  sum  receiv- 
ed *  *  ''^  as  comjpensation  for  damages  caused  by 
the  laborers'  strike"  wholly  into  a  profit  upon  which 
the  taxpayer  should  pay  income  tax.  The  company 
had  made  no  attempt  to  convert  the  sum  it  received 
from  the  Planters'  Association,  or  any  part  thereof, 
into  an  amount  expended  in  the  "purchase  or  pro- 
duction of  specific  growing  crops  of  sugar  cane." 
But  it  did  consider  that  the  amounts  expended  "in 
f^l^Q  *  ♦  *  production  of  specific  growing  crops  of 
sugar  cane"  had  some  place  in  an  income  tax  account 
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which  charged  the  tax  payer  with  the  compensation 
received  for  partial  loss  of  these  crops  as  profit.  The 
compensation  avrarded  had  to  comje  into  the  account 
either  as  a  part  of  the  proceeds  received  for,  or  as  a 
reduction  of  the  expense  incurred  by  it  in  the  pro- 
duction of,  the  respective  crops.  Strictly  speaking, 
the  money  received  must  be  regarded  as  capital,  not 
income  such  as  profit,  until  the  crop  is  harvested  and 
the  sugar  sold,  Avhen  the  profit,  if  any,  can  be  deter- 
mined. Neither  was  the  theory  upon  which  the  com- 
pany made  its  return  in  1921  based  upon  an  arrange- 
ment with  the  Planters'  Association.  The  company 
intended  and  attempted  to  make  its  return  for  taxa- 
tion in  "exact  accordance  with  the  statute"  (to  use 
the  w^ords  of  the  Court  in  18  Haw.  206),  consistently 
with  the  practice  thereunder  and  in  harmony  with 
the  decisions  of  the  Supren^e  Court  in  which  the 
statute  had  been  interpreted.  In  order  that  the  crop 
system  of  accounting  be  accurate,  it  must  be  consist- 
ently carried  out,  and  the  reason  for  deferring  char- 
ges against  a  crop  apply  equally  and  logically  to 
credits. 

Let  us  attempt  to  explain  the  difficulty  in  the  case : 
the  explanation  offered  is  simple,  but  we  believe  it 
to  be  complete. 

It  is  stated  in  the  syllabus  of  the  court  below : 
"A^ntiere  a  sum  is  received  by  the  taxpayers  in 
liquidation  of  losses  or  damage  sustained  because 
of  a  laborers'  strike  income  tax  thereon  should  be 
paid  for  the  year  in  which  the  payment  is  made." 
(Record,  p.  26), 
and  in  the  decision  at  page  304 : 
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"but  neither  the  sum  involved  here  nor  any  part 
thereof  was  expended  in  the  purchase  or  production 
of  movable  property  and  hence  the  whole  amount 
thereof  is  included  within  ^other  *  *  *  income  *  *  -^ 
derived  from  any  source  whatsoever  during  said  tax- 
ation period'."     (Kecord,  p.  33). 

The  court  clearly  held  that  a  sum  "received  *  *  * 
in  liquidation  of  losses  or  damage  sustained"  is  in- 
come of  the  nature  of  profits  "and  hence  the  whole 
amount  thereof"  is  liable  for  income  tax.  But  surely 
"a  sum  received  *  *  *  in  liquidation  of  losses  or 
damage  sustained"  is  not  income  of  the  nature  of 
profit. 

That  this  is  so  is  clearly  shown  by  Section  1308  of 
the  Revised  Laws  of  Hawaii,  1915,  as  amended  by 
Act  157,  Laws  1917,  which  give  the  taxpayer  the 
right  to  deduct  from  his  income  (profits)  losses  (not 
compensated  by  insurance). 

The  court  seems  to  have  proceeded  on  the  theory 
that  where  a  loss  is  compensated  by  insurance,  (the 
loss  shall  not  only  not  be  deducted  from  the  profits, 
but)  the  taxpayer  shall  pay  income  taxes  on  the 
"whole"  amount  of  compensation  received  by  it,  as 
if  it  were  all  profit,  which  is  preposterous.  The 
court  construed  the  word  "income"  as  including 
everything  that  comes  in  and  therefore  concluded 
that  as  a  receipt  is  something  that  comes  in,  a  re- 
ceipt is  income.  The  word  "income"  in  an  income 
tax  law  means  income  of  the  nature  of  profit,  rents 
and  interest  compared  to  the  fruit  of  a  tree,  as  dis- 
tinguished from  capital,  likened  to  the  tree  itself. 
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The  definition  adopted  by  the  Supreme  Court  in 
Eisner  v.  Macomher,  252,  U.  S.  189,  at  page  207,  was : 

"  'Income  may  be  defined  as  a  gain  derived  from 
capital,  from  labor,  or  from  both  conijbined',  provid- 
ed it  be  understood  to  include  profit  gained  through 
a  sale  or  conversion  of  capital  assets  to  which  it  was 
applied  in  the  Doyle  Case  (pp.  183,  185)" 
and  on  page  206  are  given  illustrations. 

What  in  this  case  was  lost  was  a  part  of  a  crop  of 
sugar  cane.  The  value  of  the  growing  crop  of  sugar 
cane  would  usually  be  in  excess  of  its  cost  and  that 
excess  would  represent  the  profit  on  the  crop,  the 
amount  of  which  would  be  determined  and  could 
only  be  determined  when  the  crop  was  harvested  and 
the  sugar  sold. 

Where  there  was  partial  loss  of  a  crop,  as  in  this 
case,  the  profit,  if  any,  could  only  be  ascertained  in 
this  manner.  The  crop  would  be  harvested  and  the 
sugar  sold  and  to  the  credit  side  of  the  account  would 
be  added  the  amount  of  compensation  awarded  in 
respect  of  the  crop  and  the  final  balance  to  the  credit 
of  the  account  would  represent  the  profit  upon  which 
income  tax  would  be  payable. 

As  the  compensation  for  the  loss  on  the  1921  and 
1922  crops  was  received,  it  would  be  credited  to  the 
respective  crop  and  to  that  extent  would  reduce  the 
cost  of  it  without  affecting  the  net  result. 

"Having  regard  to  the  very  truth  of  the  matter,  to 
substance  and  not  to  form,"  to  use  the  words  of  the 
court  in  Eisner  v.  Macomher,  supra,  at  page  211,  it 
matters  not  whether  the  compensation  is  treated  as 
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part  of  the  receipts  or  a  credit  in  the  account  which 
reduces  the  cost  because  the  result  is  the  same. 

It  will  thus  be  seen  why  the  amount  of  compensa- 
tion for  partial  loss  of  the  crops  of  the  years  1921 
and  1922  must  be  assigned  to  or  included  in  the 
years  in  which  these  crops  are  harvested  and  the 
sugar  sold,  because  unless  and  until  this  is  done,  it 
is  impossible  to  say  what  the  profit  on  these  crops 
was. 

The  case  is  somewhat  analogous  to  the  case  of  the 
loss  of  a  ship's  freight  (in  the  sense  of  earnings) 
compensated  by  insurance.  From  the  compensation 
received  for  loss  of  freight  the  shipowner  would  have 
to  deduct  the  cost  of  operating  the  vessel  and  the 
balance,  if  any,  would  be  income  subject  to  tax.  The 
whole  amount  received  as  compensation  for  loss  of 
freight  would  not  be  "net  profit  or  income  above 
actual  operating  and  business  expenses"  (under  Sec- 
tion 1306  Kevised  Laws  of  Hawaii  1915 )  nor  "gains, 
profits  and  income"  (under  Section  1307). 

Counsel  for  the  tax  assessor  also  referred  in  the 
court  below  to  the  fact  that  the  amount  contributed 
by  the  Ewa  Comipany  to  the  Planters'  Association 
had  been  claimed  and  allowed  as  a  deduction  in  the 
year  1920,  claiming  that  that  fact  showed  that  the 
entire  amount  received  by  the  company  should  be 
accounted  for  as  income  for  that  year.  It  seems  to 
us,  however,  that  the  payment  of  the  assessment  and 
the  receipt  of  the  compensation  were  two  separate 
and  distinct  things.  The  assessment  was  paid  in  a 
lump  sum),  while  the  compensation  was  carefully 
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estimated  upon  and  apportioned  between  the  differ- 
ent crops  in  consideration  of  the  damage  done  to 
each.  It  was  not  money  expended  in  the  production 
of  the  crops,  but  was  an  expense  of  the  nature  of  pre- 
mium for  insurance  against  loss  arising  through  the 
laborers'  strike,  properly  deductible  under  Section 
1308,  Revised  Laws  of  Hawaii,  1915,  as  amended  by 
Act  157  of  the  Session  Law^s  of  1917,  and  would  have 
been  payable  if  no  loss  had  been  sustained  through 
the  strike  and  no  compensation  received.  As  to  the 
plantation  companies  on  the  islands  other  than  Oahu 
who  paid  like  assessments,  the  payments  Avere  cer- 
tainly deductible  in  the  year  in  which  they  were 
made,  and  the  fact  that  the  Ewa  Company  was  one 
of  the  companies  which  received  compensation  does 
not  alter  the  situation  as  to  it  with  reference  to  the 
payment  of  the  assessment. 

The  principles  herein  advocated  are  recognized 
by  the  Federal  tax  officials  under  the  Federal  income 
tax  laws,  not  only  in  their  jDractice  of  accepting  tax 
returns  from  the  Hawaiian  sugar  plantations  made 
out  on  the  crop  basis,  but  also  in  the  regulations. 
For  instance.  Article  38  of  Regulations  45  provides, 
among  other  things,  as  follows : 

"If  a  farmer  is  engaged  in  producing  crops  which 
take  more  than  a  year  from  the  time  of  planting  to 
the  time  of  gathering  and  disposing,  the  income 
therefrom  may  be  computed  upon  the  crop  basis ;  but 
in  any  such  cases  the  entire  cost  of  producing  the 
crop  mjust  be  taken  as  a  deduction  in  the  year  in 
which  the  gross  income  from  the  crop  is  realized." 
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And  Article  110  of  tlie  same  Regulations  provides 
somewhat  similarly,  among  other  things,  as  follows : 

"Where  a  farmer  is  engaged  in  producing  crops 
which  take  more  than  a  year  from  the  time  of  plant- 
ing to  the  process  of  gathering  and  disposal,  ex- 
penses deducted  may  be  determined  upon  the  crop 
basis,  and  such  deductions  must  be  taken  in  the  year 
in  which  the  gross  income  from  the  crop  has  been 
realized." 

These  rulings  are  continued  in  the  present  regula- 
tions (Arts.  38  and  110,  Reg.  62). 

Consistency  is  further  and  more  explicitly  provid- 
ed for  in  Art.  23,  Reg.  62,  as  follows : 

"Approved  standard  methods  of  accounting  will 
ordinarily  be  regarded  as  clearly  reflecting  income. 
A  method  of  accounting  will  not,  however,  be  regard- 
ed as  clearly  reflecting  income,  unless  all  items  of 
gross  income  and  all  deductions  are  treated  with 
reasonable  consistency." 

Thus  the  Bureau  of  Internal  Revenue  recognizes 
that  items  of  crop  income  and  crop  cost  should  be 
carried  over  until  the  crop  is  harvested  and  disposed 
of,  that  is,  until  it  is  possible  to  determine  the  gain 
from  it. 

The  total  amount  received  by  the  company  repre- 
sented the  damage  or  loss  suffered  by  it  with  refer- 
ence to  the  three  specified  crops.  The  amiount  re- 
ceived on  account  of  each  crop  was  definitely  known 
inasmuch  as  the  basis  for  the  payment  received  was 
the  estimated  damage  to  each  crop.  The  amounts 
received  were,  therefore,  definitely  attributable  to 
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the  1920, 1921  and  1922  crops  and  should  be  account- 
ed for  on  the  crop  basis.  In  so  far  as  such  receipts 
represented  reimbursements  for  extra  crop  expenses 
incurred  or  to  be  incurred,  the  amount  received 
should  be  treated  as  an  offset  to  such  crop  expense 
and  should  therefore  be  accounted  for  on  the  same 
basis  and  in  the  same  period.  In  so  far  as  such 
receipts  represented  reimbursem)ents  for  decreased 
yields,  the  amounts  received  might  be  regarded  as 
advance  payments  on  account  of  the  respective  par- 
ticular crops  and  should  likewise  be  accounted  for 
on  the  same  basis  and  in  the  same  period  as  the  ex- 
penses attributable  to  the  crops.  In  so  far  as  it 
might  be  contended  by  the  tax  assessor  that  the  pay- 
ments were  compensation  for  damages  sustained  in 
1920  to  all  three  crops  it  would  seem  that,  if  the  pay- 
ments must  be  returned  in  that  year,  corresponding 
deductions  for  losses  sustained  for  the  same  year 
should  be  allowed  which  would  offset  the  credit  to 
income.  In  other  words,  if  the  portions  of  the  in- 
demnity which  applied  to  the  1921  and  1922  crops 
covered  losses  sustained  on  those  crops  during  the 
year  1920,  there  would  be  no  taxable  profit  in  respect 
of  these  portions  because  if  the  indemnity  payments 
received  were  included  in  the  gross  income  it  would 
necessarily  follow  that  the  losses  sustained,  which 
were  identical  in  amount,  should  be  included  within 
the  deductions.  By  attempting  to  include  the  1921 
and  1922  crop  indemnities  in  the  1920  income  the  tax 
assessor  would  collect  taxes  on  that  much  gross  in- 
come without  the  company  receiving  the  benefit  of 
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the  proper  deductions.  In  a  sense  the  payments 
were  payments  by  the  Planters'  Association,  through 
the  company,  of  the  extra  or  additional  expenses  to 
which  the  company  was  and  would  be  subjected  in 
respect  of  these  crops  by  reason  of  the  strike  and 
thus  diminished  the  total  expense  to  the  company 
of  these  crops,  so  that  the  payments  should  be  re- 
garded not  so  much  as  a  source  of  income  to  the 
company  as  a  sharing  of  the  expense  by  the  As- 
sociation. In  a  somewhat  similar  sense  the  pay- 
ments might  be  regarded  as  in  the  nature  of  in- 
surance paid  for  the  losses  incurred.  After  the  in- 
currence of  the  losses  and  the  receipt  of  the  indemjii- 
ties  the  company  would  stand  just  where  it  did  be- 
fore. A  cross  entry  of  loss  and  gain  would  result 
the  same  as  no  entry  at  all. 

Perhaps  a  more  accurate  Avay  of  handling  the  ac- 
counts would  have  been  to  credit  each  of  the  expense 
accounts  with  the  portion  of  the  indemnity  applica- 
ble to  it,  but  this  would  have  necessitated  a  very 
large  number  of  journal  entries  and  the  final  result 
would  have  been  the  same.  Hence  it  was  deemed 
better  to  carry  the  amounts  applicable  to  the  1921 
and  1922  crops  in  "suspense"  until  those  crops  should 
be  harvested  and  marketed  respectively  and  then  to 
transfer  the  proper  amounts  to  profit  and  loss  direct. 

The  principle  is  that  the  accounts  are  kept  and  the 
tax  returns  are  made  so  far  as  income  from  the  sale 
of  sugar  is  concerned  on  a  crop  basis  and  that  all 
items,  whether  receipts  or  disbursements,  which  are 
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definitely  referable  to  a  particular  crop,  should  be 
accounted  for  on  that  basis. 

We  submit  that  the  plaintiff-in-error  has  the  right 
to  insist,  and  it  is  all  that  it  is  asking  with  reference 
to  this  branch  of  the  case,  that  the  system  of  account- 
ing upon  the  crop  basis  should  be  consistently  ap- 
plied in  this  case. 

INTEREST  ON  MAINLAND  INVESTMENTS. 

The  second  point  is  as  to  the  correctness  of  the 
opinion  and  judgment  of  the  court  below  on  the  ques- 
tion as  to  whether  interest  received  by  the  plaintiff- 
in-error  during  the  year  1920  on  the  bonds  and  notes 
of  mainland  railroad  and  industrial  corporations 
and  upon  deposits  in  mainland  banks  was  or  was  not 
legally  deductible  in  its  tax  return  of  1921  in  ascer- 
taining its  taxable  income.  (Record,  pp.  33-48). 
This  point  is  covered  by  errors  assigned  and  num- 
bered 3-7,  9  and  10.    (Record,  pp.  80,  81) . 

The  agreed  facts  showed: 

That  ever  since  the  incorporation  of  Ewa  Planta- 
tion Company,  Castle  &  Cooke,  Limited,  a  Hawaiian 
corporation,  has  been  its  general  agent  at  Honolulu, 
and  for  upwards  of  twenty  years  last  past  Welch  & 
Company,  a  California  corporation,  has  been  the 
agent  at  San  Francisco  of  said  Castle  &  Cooke,  Lim- 
ited; that  at  all  times  during  said  period  the  sugar 
produced  by  the  Ewa  Plantation  Company  has  been 
sold  on  the  mainland  of  the  United  States  and  the 
proceeds  of  sale  have  been  received  by  Welch  &  Com- 
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pany  and  deposited  by  it  in  California  banks,  and 
credited  on  its  books  to  Castle  &  Cooke,  Limited,  for 
account  of  Ewa  Plantation  Company;  that  against 
said  credit  the  Ewa  Plantation  Company  has  drawn, 
from  time  to  time  as  needed,  moneys  required  by  it 
for  the  payment  of  expenses  of  its  plantation  and 
dividends  upon  its  stock;  that  bonds  and  notes  of 
foreign  (mainland)  railroad  and  industrial  corpora- 
tions were  purchased  by  Welch  &  Company  with  the 
surplus  moneys  of  the  Ewa  Plantation  Company  so 
held  as  aforesaid  by  the  former  Company  and  the 
said  bonds  and  notes  thereafter,  until  they  were  sold 
on  the  mainland,  remained  on  deposit  with  said 
Welch  &  Company  and  none  of  said  bonds  and  notes, 
or  the  proceeds  with  which  they  were  purchased, 
have  been  held  in  said  Territory,  nor  have  they  been 
physically  present  therein  at  any  time ; 

That  the  Ewa  Plantation  Company  after  includ- 
ing it  in  Schedule  A  of  its  return  deducted  the  inter- 
est accruing  to  it  from  these  investments  during  the 
year  1920  in  its  Territorial  income  tax  return  of 
1921,  by  including  it  in  Schedule  B  (Kecord,  pp.  16, 
18),  and  that  the  Territory,  acting  through  its  tax 
assessor,  disallowed  such  deduction;  and 

That  at  no  time  heretofore  has  the  Territory  con- 
sidered income  derived  from  such  investments  as 
taxable  income  or  included  such  in  assessing  the  in- 
comes of  corporations  or  individuals  under  the  laws 
of  the  Territory.  The  issue  raised  is:  Is  interest 
accruing  from  such  bonds,  notes  and  bank  deposits 
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properly  deductible  prior  to  arriving  at  taxable  net 
income  under  the  Territorial  Income  Tax  Act? 

A.  The  Territorial  Income  Tax  Act  has  been  in 
force  since  July  1,  1901.  It  was  originally  Act  20  of 
the  Session  Laws  of  1901.  It  was  incorporated  in 
the  Revised  Laws  of  1905  as  Chapter  99  and  is  now 
Chapter  94  of  the  Revised  Laws  of  1915,  minor 
amendments  (e.  g.  as  to  amount  of  exemption  and 
the  taxation  period),  which  have  no  bearing  on  the 
present  question,  were  made  in  1905  and  1909.  Prior 
to  1901  Hawaii  had  an  income  tax  law — Act  65,  Ses- 
sion Laws  of  1896 — in  which  identically  the  same 
language  was  used  in  Sections  1  and  2  thereof  to  de- 
fine the  income  subject  to  taxation;  this  act  was 
however  declared  unconstitutional  in  1897,  [Camp- 
hell  V.  Shaw,  11  Haw.  112.) 

By  all  these  acts  the  taxable  income  of  corpora- 
tions is  and  was  specifically  limited  to  that  derived 
from  "property  owned  and  every  business,  trade,  em- 
ploynient  or  vocation  carried  on  in  the  Territory," 
and  in  this  respect  corporations,  foreign  and  domes- 
tic, were  placed  on  the  same  plane  as  resident  and 
non-resident  individuals. 

Section  1306  of  said  Chapter  94  (Sec.  2,  Act  20, 
Session  Laws  of  1901)  provides  that  in  the  case  of 
corporations  income  tax  shall  be  levied: 

"On  the  net  profit  or  income  above  actual  operat- 
ing and  business  expenses  derived  *  *  *  from  all 
property  owned,  and  every  business,  trade,  employ- 
ment or  vocation,  carried  on  in  the  Territory  of  Ha- 
waii, of  all  corporations,  doing  business  for  profit  in 
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the  Territory,  no  matter  where  created  and  organ- 
ized." 

and  Section  1305  of  Chapter  94  (Sec.  1,  Act  20,  Ses- 
sion Laws  1901)  provides  that  in  the  case  of  indi- 
viduals income  tax  shall  be  levied: 

'^Upon  the  gains,  profits  and  income  over  and 
above  Fifteen  Hundred  Dollars  derived  by  every 
person  residing  in  the  Territory  of  Hawaii,  from  all 
property  owned,  and  every  business,  trade,  profes- 
sion, employment  or  vocation,  carried  on  in  the  Ter- 
ritory, and  by  every  person  residing  without  the  Ter- 
ritory from  all  property  owned,  and  every  business, 
trade,  profession,  employment  or  vocation  carried 
on  in  the  Territory." 

The  Act  thus  makes  the  rule  in  the  Territory  the 
same  both  as  to  persons,  whether  resident  or  non- 
resident, and  as  to  corporations,  whether  domestic 
or  foreign;  the  taxable  income  is  only  that  part 
which  is  derived  "from  property  owned  or  business, 
etc.,  carried  on  in  the  Territory."  This  is  excep- 
tional. As  a  general  rule  income  tax  laws  impose 
the  tax  upon  income  of  residents  (whether  indi- 
viduals or  corporations,  citizens  or  aliens)  from 
whatever  source  derived  whether  from  within  or 
without  the  taxing  jurisdiction,  but  only  upon  that 
part  of  the  income  of  non-residents  (at  least  unless 
they  are  citizens)  which  is  derived  from  sources 
within  the  jurisdiction.  Such  is  the  case  under  the 
Federal  Income  Tax  Act  of  1918  and  prior  statutes, 
under  English  statutes,  and  under  the  laws  of  mlost 
of  the  States  which  tax  income.     (Black  on  Income 
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Taxes,  2nd  Ed.,  Chapter  9,  Section  252).  Some 
States,  as  for  instance,  Wisconsin,  (see  appendix 
Black  pages  643  et  seq)  make  a  distinction  between 
foreign  investments  and  foreign  bnsiness  in  this 
respect,  by  including  in  the  taxable  income  of  resi- 
dents from  foreign  sources  only  that  received  from 
foreign  investments,  and  excluding  that  received 
from  foreign  business.  The  Territory  goes  still  fur- 
ther in  this  direction  by  excluding  from  the  taxable 
income  of  residents  not  only  income  from  foreign 
business,  but  also,  we  claimj,  income  from  foreign  in- 
vestments. Black,  (pp.  351,  352)  regarding  such  in- 
come in  Hawaii  as  non-taxable,  speaks  of  this  exclu- 
sion as  being  exceptional,  using  the  following  lan- 
guage: 

"It  is  also  within  the  competence  of  the  several 
States  to  tax  their  resident  citizens  upon  intangible 
personal  property,  consisting,  for  example,  of  shares 
of  stock  in  foreign  corporations,  and  no  constitu- 
tional provision  is  thereby  violated.  Naturally, 
therefore,  they  also  have  the  power  to  tax  income 
derived  from  such  sources  and  this  has  generally 
been  provided  for  in  the  income  tax  laws  of  the 
States.  In  Hawaii,  it  is  true,  the  taxes  are  levied  on 
income  derived  by  every  person  residing  in  the  Ter- 
ritory of  Hawaii  from  all  property  owned,  and  all 
business,  trade,  profession,  employment  or  vocation 
carried  on  in  the  Territory.'  Bui  this  is  exceptional/' 

B.  The  income  in  question  was  not  received  "from 
any  business,  trade,  employn>ent  or  vocation  carried 
on  in  Hawaii  and  therefore  the  statute  (K.  L.  Sec. 
1306)  may  be  regarded  as  though  it  read:    "There 
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shall  be  levied  a  tax  on  the  income  from  all  property 
owned  in  Hawaii."    The  question  then  briefly  stated 
is,  are  the  bonds,  notes  and  bank  deposits  referred 
to  in  the  Submission  "property  owned  in  Hawaii?" 
There  is  no  doubt  that  they  are  property  belonging 
to  plaintiff-in-error.    The  expression  "owned  in"  is 
frequently  used  in  either  one  of  two  senses,  either  as 
referring  to  the  fact  that  the  owner  is  in  the  place 
mentioned  or  as  referring  to  the  fact  that  the  prop- 
erty owned  is  in  the  place  mentioned.    E.  L.,  1915, 
Sec.  1305,  contains  a  provision  similar  to  that  of 
Sec.  1306,  but  with  reference  to  the  income  of  /jer- 
sons,  and  taxes  the  income  of  persons  in  Hawaii  as 
well  as  those  residing  without  the  Territory,  describ- 
ing in  both  instances,  in  identically  the  same  lan- 
guage as  above  quoted,  the  property  from  which  the 
income  is  derived.    This  we  claim  clearly  indicates 
that  the  expression  "owned"  was  not  used  in  Section 
1305  in  the  sense  of  the  oivner  being  in  Hawaii  be- 
cause that  Section  recognizes  that  non-residents  also 
can  own  property  in  Hawaii.     The  same  meaning 
must  be  given  to  the  expression  "owned  in"  when 
used  in  Section  1306,  and  it  must  be  taken  as  refer- 
ring to  the  property  and  not  to  the  owner ;  and  the 
final  form  of  the  question  is,  are  these  bonds,  notes 
and  bank  deposits  ^^ property  in  Hawaii?'^    It  was 
conceded  in  the  court  below  by  the  def endant-in-error 
that  the  case  stands  as  though  the  statute  read: 
''Income  from  property  in  Hawaii  owned  by  the  tax- 
payer."    (See  Record,  pp.  37,  38.)     The  court  below 
expressed  itself  as  not  being  as  ready  as  counsel  for 
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the  Territory  to  accept  tMs  construction  of  the  mean- 
ing of  the  statute  and  stated  that  it  could  be  strongly 
argued  that  the  expression  "property  OAvned  in  Ha- 
waii" has  reference  to  the  place  of  ownership  and 
not  to  the  location  of  the  property.  It  said  (Record, 
p.  38)  that  while  it  might  be  true  that  if  a  person 
were  asked  "AVhat  property  do  you  own  in  the  Ter- 
ritory" he  would  not  in  answer  enumerate  bonds 
and  notes  of  foreign  or  mainland  corporations  or 
deposits  in  foreign  or  mainland  banks ;  on  the  other 
hand,  if  the  San  Francisco  agents  were  asked  in  ref- 
erence to  the  property  in  question,  "Where  are  these 
bonds,  notes  or  bank  credits  owned,"  the  answer  ob- 
viously would  be  "In  the  Territory  of  Hawaii,"  and 
that  answer  would  be  entirely  correct.  The  court  be- 
low overlooked  the  fact  that  if  the  expression  has 
reference  to  the  place  of  ownership  and  not  to  the 
location  of  the  property  the  income  of  non-residents 
would  escape  taxation  in  Hawaii,  the  place  of  owner- 
ship in  such  cases  being  elsewhere  than  in  Hawaii; 
the  income  of  the  property  of  a  non-resident  could  in 
no  case  be  taxed,  while  that  of  a  resident  would 
never  be  exempt  in  whatever  part  of  the  world  it 
might  be  situated. 

The  fact,  also  that  by  Sec.  1306,  supra,  corpora- 
tions, domestic  and  foreign — "corporations  "^  "^  "^  no 
matter  where  created  and  organized^' — are  placed 
for  income  taxation  purposes  on  the  same  plane 
seems  to  us  conclusive  upon  the  question  that  the 
statute  subjects  to  taxation  the  income  of  property 
actually  situated  in  Hawaii  and  not  the  income  of 
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property  the  ownership  of  which  was  in  Hawaii,  for 
if  the  latter  were  the  meaning  of  the  language  used 
in  the  statute  the  income  of  property  in  Hawaii 
owned  by  a  foreign  corporation  would  escape  taxa- 
tion. 

That  the  income  of  non-residents  and  foreign  cor- 
porations derived  from  property  in  the  Territory 
should  be  exempt  from  taxation  was  not  the  inten- 
tion of  the  legislature.  Its  intent  gathered  from  the 
ordinary  meaning  of  the  lang-uage  it  used  in  refer- 
ence to  all  classes,  was  to  tax  income  derived  from 
all  property  and  business  in  the  Territory,  whether 
such  property  or  business  was  owned  or  carried  on 
by  corporations  or  individuals,  resident  or  non- 
resident. 

The  power  of  the  legislature  as  to  non-residents 
extended  no  further  than  the  taxation  of  the  income 
of  property  actually  within  the  Territory. 

Gray's  Limitation  of  Taxing  Power  and  Pub- 
lic Indebtedness,  Sec.  71 ; 
Detvey  vs.  De  Moines,  173  U.  S.  193. 

It  is  conceded  by  the  plaintiff -in-error  that  the  leg- 
islative power  in  respect  to  the  taxation  of  residents 
(individuals  and  corporations)  is  absolute  and  un- 
limited, (Gray,  (supra)  Sect.  44)  and  that  the  Legis- 
lature could,  by  the  use  of  appropriate  language, 
exercise  this  power  so  as  to  subject  to  taxation  in- 
come derived  from  all  sources  whether  within  or 
without  the  Territory.  What  the  plaintiff-in-error 
claims  is  that  the  language  used  by  the  Legislature 
of  Hawaii  shows  that  it  did  not  intend  to  exercise 
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to  its  fullest  extent  the  power  It  possessed  in  the 
case  of  corporations  and  residents,  but  limited  and 
confined  the  exercise  of  that  power  to  the  taxation 
only  of  income  derived  from  property  within  the 
Territory. 

The  extent  of  its  powers, — limited  as  to  non-resi- 
dents, unlimited  as  to  residents, — must  be  presumed 
to  have  been  known  by  the  legislature.  Knowing  its 
powers,  it  must  be  presumed  from  its  use  of  the  same 
language  in  describing  the  taxable  income  of  cor- 
porations, residents  and  non-residents  to  have  in- 
tended that  the  meaning  of  the  language  used  should 
be  the  same  whenever  used: 

Rhodes  vs.  Weldy,  45  Ohio  St.,  242;  15  Am. 

St.,  Kep.  584,  591-592; 
Endlicli,  Interpretation  of  Stats.  Sees.  382, 
387 ;  26  Am.  &  Eng.  Ency  of  Law,  p.  610. 
and  that,  whatever  the  property  Avas  the  income  of 
which  it  proposed  to  tax,  all  should  be  on  the  same 
basis,  namely:  the  incom|e  from  all  property  and 
business  actually  within  the  Territory  should  be 
taxed  wherever  the  owner  might  reside. 

It  being  incontrovertible  that  the  only  income  of 
non-residents  which  could  be  taxed  is  that  derived 
from  property  or  business  actually  situated  or  con- 
ducted within  the  Territory,  it  follows  that  the  legis- 
lative definition  of  taxable  income  must  refer  when 
used  in  respect  to  residents  (individuals  or  corpora- 
tions )  to  the  actual  situs  of  the  property  or  the  busi- 
ness. If  the  intention  had  been  different  it  cannot 
be  doubted  that  different  language  would  have  been 
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used.  It  would  have  been  so  easy  and  so  natural  to 
have  declared  that  income  from  all  property,  where- 
ever  situated,  owned  by  individuals  or  corporations, 
was  taxable,  that  such  a  declaration  would  undoubt- 
edly have  been  made  in  the  statute  if  that  had  beer 
the  intent  of  the  legislature. 

In  De  Ganay  v,  Lederer,  239  Fed.  571  (referred  tc 
at  length  hereafter)  where  the  court  held  that  lan- 
guage almost  identical  with  that  of  the  Hawaiian 
statute  referred  to  the  physical  location  and  not  the 
ownership  of  property,  the  court  said : 

"When  we  find  words  which  have  a  well  known 
and  universal  use,  and  which,  if  so  read,  express  a 
meaning  which  Congress  at  least  may  have  intended, 
we  are  justified  in  assuming  that  they  were  so  used, 
and  not  justified  in  giving  them,  a  strange  and  before 
unheard  of  meaning,  in  order  to  force  a  construction 
which,  if  that  meaning  was  in  fact  intended  by  Con- 
gress, might  have  been  expressed  in  other  and  apt 
words." 

C.  Comparison  with  other  legislation:  When 
other  states  have  undertaken  to  tax  income  from 
property  outside  their  Territorial  limits,  they  have 
done  so  by  appropriate  language.  Thus,  in  South 
Carolina,  the  taxable  income  of  residents  is  that  re- 
ceived from  certain  enumerated  kinds  of  property, 
and  "from  any  other  source  whatever,"  while  the 
Avords  used  to  describe  the  taxable  income  of  non- 
residents are  identical  with  those  used  as  to  all 
classes  in  the  Hawaiian  statute.  In  North  Caro- 
lina, the  statute  includes  income  from  "any  and  all 
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sources."  In  Virginia  the  language  of  the  statute  is 
"all  rents,  *  *  *  interest  upon  notes,  bonds,  or  other 
evidences  of  debt,  of  whatever  description  of  the 
United  States,  or  any  state  or  county,  or  any  cor- 
poration '-^  "^  "^  and  all  other  gains  and  profits  derived 
from  any  source  whatever."  In  Winconsin  residents 
are  taxed  upon  "all  income  -^  *  *  derived  from  sources 
within  or  without  the  State,"  Avhile  non-residents 
are  taxable  only  in  respect  to  income  "derived  from 
property  within  the  State  or  within  its  jurisdiction." 
(Black,  supra,  pp.  643  et  seq.) 

Under  the  Federal  Income  Tax  Act  of  1918,  Sec- 
tion 212,  persons  residing  within  the  United  States 
are  taxed  upon  the  "income  derived  from  any  source 
whatever,"  non-residents  under  Section  213  being 
taxed  only  in  respect  of  "income  from  sources  with- 
in the  United  States."  The  same  distinction  is  made 
in  the  earlier  Federal  Acts.  It  must  be  assumed 
that  the  Legislature  of  Hawaii,  before  passing  the 
Income  Tax  Act  of  1896,  had  made  a  study  of  similar 
legislation  in  other  countries.  Black,  supra.  Section 
194,  page  230,  says  that :  "A  comprehensive  statute, 
modelled  on  the  various  acts  of  Congress,  was  pass- 
ed by  the  Territory  of  Hawaii  in  1901."  The  earlier 
Act  of  1896  had  evidently  escaped  the  author's  at- 
tention. The  actual  facts  are  thus  stated  by  the 
Supreme  Court  of  Hawaii  in  Robertson  vs.  Pratt, 
13  HaAV.  590,  at  591 : 

"The  statute"  (that  of  1901  now  in  question)  "was 
taken  largely  from  that  of  1896,  which  Avas  taken 
largely  from  that  passed  by  Congress  in  1894,  which 


34 

in  turn  was  taken  largely  from  those  passed  by  Con- 
gress during  tlie  years  1861-1870." 
That  case  held  the  Act  constitutional,  as  did  also  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in 
W.  C.  Peacock  v.  Pratt,  121  Fed.  772.  The  Act  of  1896 
having  been  framed  after  a  study  of  the  acts  of  Con- 
gress, it  is  of  interest  to  note  the  language  of  the 
Federal  Act  of  1894.  Under  that  Act  citizens  and 
residents  Avere  taxed  upon  the  income  derived  ^'from 
any  kind  of  property,  rents,  interest,  dividends  *  *  * 
or  from  any  profession,  trade,  *  -"  *  carried  on  in 
the  United  States  or  elseAvhere,  or  from^  any  other 
source  Avhatever,"  Avhile  non-residents  were  taxed 
only  upon  "income  from  all  property  owned  and  of 
every  business,  trade  and/or  profession  carried  on 
in  the  United  States." 

The  fact  that,  with  this  act  before  it,  the  Legisla- 
ture of  HaAvaii  in  1896  and  all  subsequent  legisla- 
tion, rejected  the  all-embracing  description  of  in- 
come taxable  to  residents  and  adopted  in  identical 
language  only  that  apj)licable  to  non-residents, 
would  seem  to  us  conclusive  upon  the  proposition 
that  the  intention  of  the  Legislature  of  Hawaii  was 
to  limit  the  exercise  of  its  power  of  taxation  to  the 
income  of  property  actually  within  its  territorial 
limits. 

D.  Mobilia  sequuntur  personam.  It  being  conced- 
ed (Record,  pp.  37,  38)  that  the  case  stands  as 
though  the  statute  read  "income  from  property  in 
Hawaii  owned  by  the  taxpayer,"  and  that  the  bonds, 
notes  and  deposits  in  question  have  never  been  physi- 
cally present  in  the  Territory,  the  income  therefrom 
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can  be  taxable  only  if,  by  the  introduction  of  the 
legal  fiction  mohilia  sequuntur  personam^  they  can 
be  said  to  have  a  situs  in  Hawaii. 

1.  It  is  an  elementary  rule  of  statutory  construc- 
tion (embodied  in  Hawaiian  law  as  Section  9,  Re- 
vised LaAvs  of  Hawaii,  1915)  that: 

^The  words  of  a  laAV  are  generally  to  be  under- 
stood in  their  most  known  and  usual  signification, 
without  attending  so  much  to  the  literal  and  strictly 
grammatical  construction  of  the  words  as  to  their 
general  or  popular  use  or  meaning." 

The  popular  and  general  meaning  of  the  language 
of  the  statute  leaves  no  room  for  the  introduction  of 
any  legal  fiction;  the  legislature  was  not  enunciat- 
ing any  such  fiction,  but  in  speaking  of  property 
within  the  Territory  was  speaking  in  plain  words 
and  to  the  plain  understanding  of  men  in  general. 
The  person  of  ordinary  understanding  certainly 
would  interpret  the  language  as  meaning  property 
actually  in  Hawaii,  and  would  not  understand  it  to 
include  also  property  which,  Avhile  not  physically  in 
Hawaii,  was  given  a  situs  there  by  virtue  of  a  legal 
fiction. 

2.  A  rule  of  construction  of  taxation  statutes  is : 
A  statute  imposing  taxes  is  to  be  strictly  con- 
strued against  the  government  and  in  favor  of  the 
taxpayer;  that  no  person  and  no  property  is  to  be 
included  within  its  scope  unless  explicitly  placed 
there  by  the  clear  language  of  the  statute,  and  no 
heavier  burdens  imposed  than  the  plain  meaning  of 
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its  terms  will  warrant ;  that  the  intention  of  the  tax- 
ing power  must  be  expressed  in  clear  and  unambigu- 
ous language  and  that  any  fair  doubt  as  to  the  con- 
struction of  an  act  imposing  taxation  should  be  re- 
solved in  favor  of  those  upon  Avhom  the  burden  is 
sought  to  be  laid. 

^ee  Black  (supra)  Sec.  217; 
Gould  V.  Gould,  245  U.  S.  151,  followed  in  Hai- 
ku Sugar  Co.  v.  Johnstone,  249  Fed.  103, 
109  (Ninth  Circuit),  and  in 
Frear  v.  Wilder,  25  HaAV.  603,  607 ; 
U.  S.  V.  Goldenherg,  168  U.  S.  95, 102,  103 ; 
Eidman  v.  Martinez,  184  U.  S.  578 ; 
U.  S.  V.  I  sham,  17  Wall.  496,  504 ; 
Benziger  v.  U.  S.,  192  U.  S.,  38,  55; 
Spreckels  Sugar  Ref.  Co.  v.  McClain,  192  U.  S. 

397,  416; 
Parkview  Bldg.  &  Loan  Assn.  v.  Herold,  203 
Fed.  896; 
See  also  Penn.  Steel  Co.  v.  New  York  City,  198 
Fed.  774,  where  in  construing  the  federal  corpora- 
tion tax  law  of  1909  the  court  said: 

"This  statute  levying  as  it  does  a  tax  upon  the 
citizen,  must  be  strictly  construed;  it  can't  be  en- 
larged by  construction  to  cover  matters  not  clearly 
within  its  import.  The  question  is  not  what  Con- 
gress might  have  done  or  should  have  done,  but  what 
it  actually  did  do.  When  this  is  ascertained,  the 
duty  of  the  court  is  accomplished." 

Applying  these  principles  to  the  question  in  issue, 
we  submit  that  if  in  the  income  tax  statute  there  is 
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any  ambiguity  as  to  what  tlie  legislature  intended 
should  be  covered  by  the  language  "property  owned 
in  the  Territory" — as  to  whether  it  covered  not  only 
property  actually  in  Hawaii,  but  also  property  which 
under  a  legal  fiction  might  have  a  situs  there,  or  as 
to  whether  any  particular  fund  or  kind  or  class  of 
gain  or  acquisition  constitutes  taxable  income  with- 
in the  meaning  of  the  law — then  the  substantial  and 
reasonable  doubt  arising  must  be  resolved  in  favor 
of  the  taxpayer  and  not  in  favor  of  the  government. 

There  are  two  other  rules  of  statutory  construc- 
tion that  should  be  applied  in  ascertaining  the  inten- 
tion of  the  Legislature. 

(a)  Statutes  in  pari  materia  are  to  be  read  and 
construed  together. 

Under  this  rule  of  construction  there  should  be 
considered,  in  connection  with  the  income  tax  act, 
Sec.  6  of  Chapter  3,  R.  L.  1915,  entitled  "Operation 
of  Laws"  and  reading  as  follows : 

"The  laws  are  obligatory  upon  all  persons,  and  all 
persons  are  subject  thereto,  whether  citizens  of  this 
Territory  or  citizens  or  subjects  of  any  foreign  state 
*  *  *  while  within  the  Unfits  of  this  Territory  *  *  *. 
The  property  of  all  such  persons,  while  such  proper- 
ty is  within  the  territorial  jurisdiction  of  this  Ter- 
ritory, is  also  subject  to  the  laws." 

The  term  "territorial  jurisdiction"  has  reference 
to  actual  boundaries  and  locality.  Thus  "a  tract  of 
land  or  district  within  which  a  judge  or  magistrate 
has  jurisdiction  is  called  his  territory  and  his  pOAver 
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in  relation  to  his  territory  is  called  his  territorial 
jnriscliction." 

Words  and  Phrases^  Vol.  8,  page  6925. 

Robinson  vs.  City  of  Norfolk,  60  S.  E.  762. 
Taking  these  two  statutes  together,  the  expression 
"property  owned  in  the  Territory"  used  in  the  in- 
come tax  act,  must  mean  property  actually  located 
within  the  territorial  limits  of  the  Territory. 

(b)  Contemporaneous  Construction.  What  the 
intention  of  the  Legislature  appeared  to  be  to  the 
executive  branch  of  the  government  of  the  Territory 
is  shown  also  by  the  construction  put  upon  the  act 
by  those  charged  with  the  duty  of  administering  and 
applying  it.  Income  tax  legislation  has  been  in  force 
in  Hawaii  for  a  period  of  over  twenty-one  years. 
Throughout  this  period  the  language  defining  what 
is  taxable  income  has  always  remained  the  same, 
and  the  agreed  facts  (Kecord,  p.  8)  show  that  at  no 
time  heretofore  has  the  assessor  or  any  of  his  prede- 
cessors considered  income  derived  fromj  investments 
such  as  are  now  under  consideration,  taxable  income 
or  included  such  in  assessing  the  income  of  corpora- 
tions or  individuals. 

The  construction  therefore  placed  upon  the  acts 
by  the  administrative  officers  for  over  twenty-one 
years  has  been  that  the  language  of  the  legislature 
did  not  extend  to  or  cover  such  income,  and  that  the 
legislature  did  not  intend  that  the  same  should  be 
taxable. 

To  the  effect  that  this  practical  construction  is 
entitled  to  great  weight  and  the  most  respectful  con- 


39 

sideration,  and  should  not  be  overruled  Avithout  co- 
gent reasons,  see 

Black  (supra)  Sec.  220; 

U.  S.  V.  Recorder,  1  BlatcM.  218;  Fed.  Cas.  No. 

16129; 
ShelVs  Executors  v.  Fauclie,  138  U.  S.  572 ; 
Heath  v.  Wallace,  138  U.  S.  582; 
Pennoyer  vs.  McConnaughy,  140  U.  S.  23,  in 
which  case  it  was  held  that : 

"The  principle  that  the  contemporaneous  construc- 
tion of  a  statute  by  the  executive  officers  of  the  gov- 
ernment, whose  duty  it  is  to  execute  it,  is  entitled  to 
great  respect,  and  should  ordinarily  control  the  con- 
struction by  the  courts,  is  so  firmly  embedded  in  our 
jurisprudence  that  no  authorities  need  be  cited  to 
support  it." 

The  principle  is  thoroughly  established  in  Hawaii 
as  to  tax  statutes  as  well  as  other  statutes. 

County  of  Hawaii  v.  Auditor,  25  Haw.  372, 
at  p.  377. 

E.  The  common  law  maxim  mohilia  sequuntur 
personam  has,  in  its  application  to  taxation  matters, 
never  been  recognized  or  adopted  as  law  in  Hawaii. 

In  1892  the  common  law  of  England  as  ascertain- 
ed by  English  and  American  decisions  was  by  statute 
(C.  57  Session  Laws  of  1892,  Sec.  5;  now  Sec.  1,  R. 
L.  1915)  declared  to  be  the  common  law  of  Hawaii 
^^except  as  provided  "^  "^  "^  or  fixed  hy  Haivaiian  judi- 
cial precedent'' ;  this  statute  went  into  effect  on  Jan- 
uary 1,  1893. 

The  maxim  above  referred  to  did  not  in  1893  be- 
come part  of  the  law  of  Hawaii  for  the  reason  that, 


40 

as  will  presently  appear,  that  part  of  the  common 
law  had  previously  been  rejected  by  the  courts  of 
Hawaii. 

Prior  to  that  year  the  courts  were  by  various  stat- 
utes authorized  to  decide  causes  according  to  reason 
and  equity,  and  to  adopt  the  principles  of  the  com- 
mon law  when  and  only  insofar  as  they  considered 
them  founded  in  justice  and  not  contrary  to  Hawaii- 
an law  and  usage.  See  Section  IV,  p.  5,  Laws  of 
1847  and  Sections  14,  C.  3  and  823,  C.  12,  Civil  Code 
1859,  reading  as  follows: 

"The  reasonings  and  analogies  of  the  common  law, 
and  of  the  civil  law,  may  in  like  manner  be  cited  and 
adopted  by  any  such  court,  so  far  as  they  are  deemed 
to  be  founded  in  justice,  and  not  at  conflict  with  the 
laws  and  usages  of  this  kingdom.  The  principles 
sustained  by  said  courts  when  sanctioned  by  the 
supreme  court,  shall  become  incorporated  with  the 
common  law  of  the  Hawaiian  Islands,  and  shall 
form  an  essential  ingredient  in  the  civil  code:  Pro- 
vided always,  that  the  legislative  Council  of  Nobles 
and  Representatives,  may  by  act  sanctioned  by  His 
Majesty,  and  duly  promulgated,  correct,  alter,  or 
abrogate  the  principles  of  such  abstract  judgments 
Jind  decisions,  in  analagous  cases  afterwards  to  arise 
before  said  courts,  or  any  of  them." 

Section  14  Civil  Code  1859:  "The  judges  have 
equitable  as  well  as  legal  jurisdiction,  and  in  all  civil 
matters,  where  there  is  no  express  law,  they  are 
bound  to  proceed  and  decide  according  to  equity,  ap- 
plying necessary  remedies  to  evils  that  are  not  speci- 
fically contemplated  by  law,  and  conserving  the 
cause  of  morals  and  good  conscience.  To  decide 
equitably,  an  appeal  is  to  be  made  to  natural  law 
and  reason,  or  to  receive  usage,  and  resort  may  also 
be  had  to  the  laws  and  usages  of  other  countries." 
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Section  823  Civil  Code  1859 :  "The  several  courts 
may  cite  and  adopt  the  reasonings  and  principles  of 
the  admiralty,  maritime,  and  common  law  of  other 
countries,  and  also  of  the  Roman  or  civil  law,  so  far 
as  the  ^ame  may  he  founded  in  justice,  and  not  in 
conflict  with  the  laws  and  customs  of  this  kingdom." 

While  the  courts  usually  followed  the  common  law 
of  England,  they  rejected  it  in  many  important  par- 
ticulars. Some  of  the  principal  cases  in  which  the 
common  law  was  rejected  are  the  following :  Wood 
V.  Ladd  (1847),  1  Haw.  23,  holding  a  seal  not  essen- 
tial to  mortgage;  Campbell  v.  Manu  (1882),  4  Haw. 
459,  holding  seal  not  essential  to  deed;  In  Re  F.  R, 
Vida  (1852),  1  Haw.  107,  holding  widow  entitled  to 
dower  in  leasehold  estate;  Aiva  v.  Horner  (1886),  5 
Haw.  543,  holding  conveyance  to  two  or  more  creates 
tenancy  in  common,  not  joint  tenancy;  Kake  v, 
Horton  (1860),  2  Haw.  209,  holding  action  main- 
tainable for  damages  for  death  by  wrongful  act; 
Thurston  v.  Allen  (1891),  8  Haw.  392,  holding  rule 
in  Shelley's  Case  not  law  in  Hawaii.  In  the  case  last 
cited  the  Court  said  (pp.  398,  399)  : 

"We  and  our  predecessors  on  this  bench  have  felt 
free  to  examine  into  the  reasoning  of  every  princi- 
ple of  the  common  law  as  it  has  been  presented  to  us 
for  adoption  from  time  to  time  *  *  *  when  we  have 
followed  and  adopted  the  common  law,  we  have  felt 
that  its  reasoning  was  sound  and  just  and  its  prin- 
ciples adapted  to  our  circumstances.  When  we  have 
felt  otherwise  we  have  not  hesitated  to  reject  it  *  *  *. 
They  (the  precedents  and  principles  laid  down  by 
the  courts  of  those  countries  where  the  common  law 
prevails )  are  not  absolutely  authoritative,  and  until 
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further  restrained  by  statute,  we  shall  continue  to 
rejoice  in  our  freedom." 

Being  thus  at  liberty  to  adopt  or  reject  the  maxim 
mohilia  sequuntur  personam^  the  Supreme  QJourt  of 
Hawaii  in  the  year  1871  in  the  case  of  Hackfeld  & 
Co.  V.  Minister  of  Finance,  3  Haw.  292,  and  later  in 
1879,  in  the  case  of  Hackfeld  &  Co.  v.  Luce,  Tax  Col- 
lector, 4  Haw.  172,  rejected  it,  and  emphatically  de- 
clared :  That  it  was  not  the  law  in  Hawaii ;  that  the 
advantage  resulting  from  taxation  legitimately  be- 
longs only  to  the  government  giving  protection  to 
property ;  that  in  the  adjustment  of  systems  of  taxa- 
tion it  has  been  very  generally  rejected  elsewhere  on 
the  ground  that  it  was  productive  of  unjust  conse- 
quences, and  that  the  legal  fiction  could  not  become 
law  except  by  legislative  enactment. 

In  Hackfeld  d  Co.  v.  Minister  of  Finance,  3  Haw. 
292,  the  Court  said  (p.  294)  : 

"The  question  for  our  decision  is,  whether  the  laws 
of  this  Kingdom  authorize  the  assessmjent  of  taxes 
on  personal  property  situated  in  a  foreign  country, 
although  the  owner  resides  here." 

In  that  case  the  property  sought  to  be  taxed  be- 
longed to  the  plaintiff,  a  domestic  partnership,  and 
consisted  of  both  tangible  and  intangible  personalty 
— "money  and  goods" — at  the  time  of  assessment  in 
Europe  and  the  United  States,  included  therein  be- 
ing consignments  of  merchandise  in  San  Francisco 
and  elsewhere  in  the  United  States.  The  statute 
under  which  the  question  arose  defined  personal 
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property  as  "all  personal  property  of  whatever  kind 
*  *  *  and  every  sj^ecies  of  property  not  included  in 
real  estate."  The  assessment  could  be  sustained 
only  by  invoking  the  doctrine  of  the  maxim  mobilia 
sequuntur  personam.  The  court  held  that  no  por- 
tion of  the  property  was  taxable,  criticising  the  max- 
im as  a  legal  fiction^  and  declaring  that  it  could  not 
become  fact^  as  applicable  to  taxation,  except  by  leg- 
islative enactment.  The  repudiation  of  the  maxim 
was  complete ;  if  it  had  been  adopted  the  money  and 
goods  in  question  could  have  had  no  other  situs  than 
Hawaii,  where  the  owner  resided,  and  would  there- 
fore have  been  taxable. 

The  language  of  the  court  is  in  part  as  follows : 

^'It  is  said  personal  property,  by  a  fiction  of  law, 
has  no  situs,  except  with  the  owner.  It  is  always 
supposed  to  be  with  him,  wherever  he  may  reside. 

"Mr.  Justice  Story,  Conflict  of  Laws,  Sec.  550,  says 
that  a  nation,  in  whose  territory  any  personal  prop- 
erty is  actually  situated,  has  an  entire  dominion 
over  it  while  therein,  in  point  of  sovereignty  and 
jurisdiction,  as  it  has  on  immovable  property  situat- 
ed therein. 

"Property  should  pay  taxes  to  the  government 
Avhich  protects  it,  and  the  legal  fiction  which  makes 
the  situs  of  personal  property  wherever  the  owner  is, 
with  all  the  unjust  consequences  which  would  follow, 
cannot  heconve  a  fact,  as  applicable  to  taxation,  ex- 
cept by  legislative  enactment.'' 

The  court  cited  with  approval  the  highly  instruc- 
tive case  of  Hoyt  v.  the  Commissioner  of  Taxes, 
(1861)  23  New  York  Eeports,  224,  in  which  it  is  said 
(p.  228)  "There  seems  to  be  no  place  for  the  fiction 
of  which  we  are  speaking  in  a  Avell  ordered  system  of 
taxation,"  and  then  continued: 
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"Upon  principle,  it  is  the  legitimate  right  of  the 
government  which  gives  protection  to  property^  to 
have  the  advantage  resulting  from  taxation. 

"There  is  no  more  reason  why  this  property  should 
be  taxed  here,  than  the  property  situated  here  should 
be  taxed  at  the  residence  of  the  senior  partner  in 
Europe.  To  impose  a  tax  upon  property  thus  situat- 
ed, requires  a  legislative  enactment^  distinct  and 
clear  in  its  terms" 

Hartwell  J.,  in  a  concurring  opinion  quoted  in  sup- 
port of  the  decision  Section  6  of  the  Civil  Code  of 
1859  which  limits  the  effect  and  operation  of  laws  to 
property  "within  the  territorial  jurisdiction  of  this 
Kingdom."  This  section  is  still  in  force  as  Section  6, 
Chapter  3,  R.  L.  1915. 

In  Hoyt  V.  Commissioner  of  Taxes  (supra)  decid- 
ed in  1861,  the  decision  was  expressly  limited  to  the 
case  of  visible  and  tangible  property,  the  court  say- 
ing however  that  "it  may  be  that  capital  thus  situat- 
ed" (invested  abroad)  "should  be  regarded  as  for- 
eign and  not  domestic  in  the  absence  of  any  special 
statutory  provision  in  that  regard."  Later,  in  the 
case  of  People  v.  Gardner,  51  Barb.  (N.  Y.)  (1868) 
353,  it  was  held  that  the  maxim  was  equally  inappli- 
cable to  intangible  property,  and  this  case,  as  will 
hereafter  appear,  was  in  great  measure  the  basis  of 
the  decision  in  Hackf  eld  &  Co.  v.  Luce,  Tax  Collector, 
4  Haw.  172. 

In  People  v.  Gardner,  great  stress  was  laid  by 
counsel  for  the  assessor  upon  the  word  "owned"  in 
the  expression  "owned  in  the  State,"  used  in  the 
statute,  but  it  was  held  "that  the  fact  that  property 
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was  owned  by  the  relator  was  not  alone  sufficient  to 
justify  the  action  of  the  assessors.  To  produce 
that  result,  the  additional  circumstance  was  equally 
essential,  that  the  property  should  be  within  the 
State."  (Id.  356,  357).  Counsel  for  the  assessor  urg- 
ed upon  the  consideration  of  the  court  that  as  the 
property  consisted  of  what  the  law  denominates 
choses  in  action,  being  obligations  of  a  tangible  na- 
ture it  was  within  the  state  because  the  relator  was 
its  owner.  But  the  court  again  held  that  the  legal 
fiction  that  personal  estate  follows  its  owner  had  no 
place  in  a  well  ordered  system  of  taxation.  It  said : 

'^As  to  visible  and  tangible  property  capable  of 
having  an  actual  situs  this  fiction  has  not  been  allow- 
ed to  prevail,  so  as  to  render  such  property  liable  to 
taxation  when  it  was  not  within  this  state  (People 
vs.  Commissioner  of  Taxes,  23  N.  Y.  224),  and  the 
reasoning  of  the  Judge  through  which  that  conclu- 
sion was  reached,  is  equally  applicable  to  the  present 
case  though  it  was  not  intended  to  be  applied  to  a 
case  of  this  description.  Upon  that  subject  Judge 
Comstock  remarked :  'This  conclusion  is  intended  to 
embrace  only  property  which  is  visible  and  tangible 
so  as  to  be  capable  of  a  situs  away  from  the  owner 
or  his  domicil ;  and  I  do  not  consider  the  question  in 
reference  to  personal  estate  of  a  different  descrip- 
tion. It  must  be  within  this  state  in  order  to  be  sub- 
ject to  taxation,  for  so  is  the  statute;  but  that  may 
be  true  of  choses  in  action,  and  obligations  for  the 
payment  of  mioney  due  to  a  creditor  resident  here 
from  a  debtor  whose  domicil  is  in  another  state.  If 
the  securities  are  separated  from  the  person  and 
domicile  of  the  owner,  and  are  actually  in  the  hands 
of  an  agent  in  another  state  for  collection,  invest- 
ment and  re-investment  there,  it  may  be  that  capital 
thus  situated  should  be  regarded  as  foreign  and  not 
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domestic,  in  the  absence  of  any  special  statutory  pro- 
vision for  such  a  case  (Id.  240).'  That  it  should  be 
so  regarded  results,  necessarily  in  the  theory  of  tax- 
ation previously  considered  from  the  circumstance 
that  the  right  to  tax  is  derived  from  the  protection 
afforded  by  the  laws  to  the  property  taxed,  and  that 
theory  is  maintained  by  this  decision  as  the  true 
source  from  whence  the  right  of  taxation  is  legally 
as  well  as  logically  secured." 

In  Hackfcld  d  Co,  v.  Luce,  Tax  Collector,  (1879)  4 
Haw.  172,  the  Court  having  declared  (p.  177)  that 
the  property  of  a  non-resident  could  not  be  taxed 
"unless  it  has  an  actual  situs  within  the  jurisdict- 
ion," and  also  that  "it  is  quite  competent  for  any 
government  to  provide  that  any  tangible  personal 
property  situated  within  its  jurisdiction  may  be  tax- 
ed there  irrespective  of  the  residence  of  the  owner," 
stated  that  the  questions  involved  were : 

"Whether  the  notes  and  securities  which  the  plain- 
tiffs allege  are  in  their  possession,  as  agents  of  per- 
sons residing  in  foreign  countries,  are  property;  and 
if  they  are  property  whether  they  have  a  situs  within 
this  country/^ 

It  answered  both  questions  in  the  affirmative  and 
in  its  decision  cited  with  approval  People  v.  Gardner 
(supra).  After  stating  the  question  in  that  case, 
which  was — Avhether  capital  invested  in  Wisconsin 
and  Illinois,  for  Avhich  securities  were  taken  and 
held  in  those  states  by  the  relator's  agents,  were 
liable  to  taxation  in  New  York,  it  said:  The  argu- 
ment set  forth  in  the  opinion  of  the  court  is  so  ap- 
l^licable  to  this  case  that  we  quote  from  it  largely : 
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"It  is  clear  that  the  property  on  account  of  which 
the  assessment  is  made,  had  no  actual  location  or 
situs  within  this  State  (New  York).  For  the  moneys 
loaned  and  the  securities  taken  and  held  for  the  pay- 
ment of  such  loans  were  actually  in  the  States  of 
Wisconsin  and  Illinois.  So  far  as  they  were  things 
having  a  substantial  existence^  they  tvere  in  those 
States  AND  NOT  ELSEWHERE/' 

It  then  proceeded  with  its  own  decision  as  follows : 

"Applying  that  to  the  case  before  us,  the  property 
in  question  has  no  situs  in  Germany  where  the  per- 
sons reside  for  whose  benefit  the  securities  are  held, 
but  so  far  as  they  have  a  substantial  existence  any- 
where, they  are  in  this  country.  We  continue  the 
quotation : 

"The  validity  of  the  agreen^ents,  under  which  the 
loans  were  made,  the  protection  of  the  securities  tak- 
en for  their  payment  and  the  remedies  provided  for 
enforcing  the  securities  depend  alike  upon  their 
laios;  and  in  no  respect  do  the  persons  for  whose 
benefit  the  securities  are  holden  derive  any  benefit 
from  the  laws  of  the  country  in  which  he  resides. 
*  *  *  Again  the  Court  says: 

"By  a  legal  fiction,  the  personal  estate  of  the  own- 
er has  for  some  purpose  been  deemed  to  follow  its 
owner,  but  in  the  adjustment  of  systems  of  taxation, 
this  fiction  has  been  very  generally  rejected  on  the 
ground  that  it  was  productive  of  unjust  conse- 
quences. And  other  cases  exist  where,  for  a  like  rea- 
son, its  application  has  been  denied.  As  to  visible 
and  tangible  personal  property  capable  of  having  a 
situs  away  from  the  owner  or  its  domicile,  this  fic- 
tion has  not  been  allowed  to  prevail.  *  *  *  When 
the  securities  are  separated  from  the  person  and 
domicile  of  the  owner,  and  are  actually  in  the  hands 
of  an  agent  in  another  State,  for  collection,  they 
must  be  regarded  as  being  in  the  State  where  the 
securities  are."  (Hoyt  v.  Commissioner  of  Taxes, 
23  N.  Y.  224). 
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These  Hawaiian  cases  have  never  been  reversed 
and  still  stand  as  the  law  of  the  Territory.  They 
decide  that  the  situs  of  personal  property,  both  tangi- 
ble, e.  g.  goods  and  merchandise,  and  intangible,  e. 
g.  moneys  (credits),  notes  and  securities,  have  their 
situs  for  purposes  of  taxation  where  they  are  actual- 
ly situated  and  not  elsewhere;  and  that  it  cannot  in 
one  case  be  taxed  or,  in  the  other,  escape  from  taxa- 
tion by  the  introduction  of  a  legal  fiction  which  has 
no  place  in  a  well  adjusted  system  of  taxation. 

In  considering  these  Hawaiian  cases  it  must  be 
remembered  that  it  is  of  no  moment  whether  they, 
and  the  decisions  in  New  York  and  other  states  cited 
in  them,  are  or  are  not  in  harmony  with  the  weight 
of  authority  elsewhere — the  only  question  being  as 
to  whether  or  not  they  repudiated,  in  regard  to  taxa- 
tion matters,  the  common  law  maxim  above  referred 
to. 

We  are  at  a  loss  to  understand  how,  in  view  of 
what  the  Supreme  Court  of  Hawaii  said  in  those 
cases,  the  court  below  could  arrive  at  the  conclusion 
(Kecord,  p.  47)  that  the  court  "merely  intended  to 
hold  that  the  njaxim  is  not  of  universal  application 
and  may  yield  to  the  exigencies  of  particular  circum- 
stances." 

In  another  case.  Estate  of  Hall,  19  Haw.  531 
( 1909 )  it  was  held  that  shares  of  stock  in  a  domestic 
corporation  owned  by  a  non-resident  were  for  in- 
heritance tax  purposes,  property  within  the  Terri- 
tory.    It  may  be  argued  that  the  decision  on  that 
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point  was  obiter  as  the  statute  taxed  all  personal 
property  "within  or  without  the  Territory"  but  the 
fact  remains  that  the  question  as  stated  by  the  court 
(p.  532)  was  "Whether  the  shares  referred  to  are 
property  within  this  Territory,''  and  if  the  maxim 
under  discussion  had  been  in  force  the  shares  would 
have  been  property  in  New  Jersey  where  the  testa- 
trix was  domiciled  and  not  in  HaAvaii.  The  decision 
indicates  that  in  the  court's  opinion,  following  its 
earlier  decisions,  the  maxim  was  not  in  force. 

The  legislature  is  always  presumed  to  know  what 
is  the  existing  state  of  the  law  whenever  any  statute 
is  passed. 

"As  it  is  the  function  of  the  Legislature  to  express 
the  national  will  by  means  of  statutes,  it  is  essential 
that  the  Legislature  should  know  what  is  the  exist- 
ing state  of  the  law  whenever  any  statute  is  passed, 
and  it  is  always  presumed  that  the  Legislature  pos- 
sesses such  knowledge." 

Endlich  Interpretation  of  Statutes,  Sec.  182,  p. 
251. 

The  maxim  having  no  place  in  Hawaiian  law  as 
applied  to  taxation,  it  is  obvious  that  the  legislature, 
in  placing  a  tax  upon  income  derived  from  property 
in  Hawaii,  could  neither  in  1896,  when  the  first  in- 
come tax  act  was  passed,  or  at  any  time  subsequent, 
have  intended  to  tax  income  derived  from  property 
which  could  have  no  situs  for  that  purpose  in  Ha- 
waii, except  by  virtue  of  a  legal  fiction  Avhich,  as  far 
as  the  Territory  was  concerned,  did  not  exist. 
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G.  Even  if  it  should  be  held  that  the  common  law 
maxim  moMlia  sequuntur  personam  has  not  been 
repudiated  by  the  Courts  of  Hawaii,  so  far  as  re- 
gards matters  of  taxation,  the  plaintiff-in-error 
clainns  that  under  the  circumstances  shown  in  the 
agreed  facts,  the  bonds,  notes  and  deposits  have  ac- 
quired a  business  situs  on  the  mainland;  that  by 
reason  of  that  fact,  they  are  not  "property  in  the 
Territory,"  and  hence  the  income  therefrom  is  not 
taxable  under  the  present  statute. 

In  the  earlier  period  of  the  common  law  movable 
or  personal  property  was  mostly  tangible  and  con- 
sisted largely  of  gold,  silver  and  jeAvelry  which  were 
carried  on  the  person,  and  horses,  cattle  and  other 
animals  which  accompanied  the  person.  Hence  orig- 
inated the  legal  fiction,  expressed  in  the  maxim,  that 
personal  property  followed  the  person  and  had  its 
situs  where,  and  only  where,  its  owner  was.  With 
the  growth  of  industry  and  commerce,  however,  and 
the  consequent  increase  in  the  volume  and  kinds  of 
personal  property,  it  became  more  and  more  a  mat- 
ter of  practical  necessity  or  convenience  to  apply  the 
doctrine  that  legal  fictions  must  yield  to  facts  when 
justice  so  required. 

A  series  of  cases,  commencing,  we  believe,  with 
Catlin  V.  Hull,  21  Vt.  152,  show  a  gradual  judicial 
development  in  the  course  of  which  in  taxation  mat- 
ters the  fiction  embodied  in  the  maxim  has  lost  much 
of  its  ancient  force  and  has  come  to  be  honored  more, 
if  anything,  in  its  breach  than  in  its  observance,  and, 
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as  said  in  Commissioners  vs.  Leonard,  27  Kans.  531, 
"it  is  subject  to  so  many  limitations  and  exceptions 
that  it  is  quite  as  liable  to  mislead  as  to  furnish  a 
correct  guide  when  considered  alone." 

It  first  came  to  be  recognized  that,  at  least,  tan- 
gible personal  property  could  be  severed  by  law  from 
the  person  of  its  owner  and  dealt  with  as  having  its 
situs,  for  purposes  of  taxation,  and  for  various  other 
purposes,  where  it  actually  was,  even  though  its 
owner  might  be  domiciled  in  another  jurisdiction 
and  even  though  the  property  might  be  regarded  as 
also  having  a  situs  in  such  other  jurisdiction  for 
similar  purposes.  In  other  words,  the  property 
might  have  a  situs  and  be  taxed  in  each  of  two  juris- 
dictions. Now,  however,  the  laAv  as  to  tangible 
personal  property  in  this  respect  has  evolved  further 
still.  It  has,  indeed,  passed  beyond  the  stage  of 
statutory  law  to  that  of  constitutional  law,  and  now 
the  taxability  of  tangible  personal  property,  when 
it  is  permanently  located  in  a  jurisdiction  other  than 
that  of  its  owner,  not  only  is  not  confined  to  the  juris- 
diction of  its  owner,  but  does  not  even  exist  as  to 
that  jurisdiction. 

See  United  States  v.  Bennett,  232  U.  S.  299 ; 
Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.  194; 
Delaware  L.  d  W.  R.  Co.  v.  Pennsylvania , 

198U.  S.  341; 
So.  Pac.  Co.  V.  Kentucky,  222  U.  S.  63,  74. 
On  the  other  hand,  if  the  property  is  merely  casually 
in  a  jurisdiction  other  than  that  of  its  owner,  or 
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merely  in  transitu,  it  can  be  taxed  only  in  the  juris- 
diction of  its  owner,  because  it  has  no  other  situs  or 
domicile. 

A  similar  course  of  evolution  has  been  going  on  in 
the  case  of  intangible  personal  property,  although 
naturally  it  has  not  been  going  on  so  long  and  has 
not  yet  gone  so  far,  inasmuch  as  intangible  personal 
property  (bonds,  stocks,  notes,  accounts  receivable, 
etc.)  came  into  its  modern  position  of  importance 
later  than  tangible  personal  property. 

As  the  law  now  stands,  such  property  may,  in  gen- 
eral, be  taxed  at  the  domicile  of  the  owner,  but  it 
does  not  follow  that  it  may  be  taxed  at  the  domicile 
of  the  owner  in  all  cases ;  or  that,  in  cases  in  which 
it  might  otherwise  be  taxed,  it  comes  within  the 
meaning  of  the  particular  statute  in  question ;  there 
may  or  may  not  be  the  power  to  tax,  and  there  may 
or  may  not  be  the  intention  to  tax.  The  doctrine 
that  no  question  of  physical  situs  arises  in  the  cases 
of  intangible  property  because  it  is  not  physical,  and 
hence  that  its  situs  miist  be  where  its  OMTier  is  be- 
cause it  can  be  nowhere  else,  has  been  in  great  meas- 
ure discarded.  It  is  now  usually  held  that,  at  least 
under  many  circumstances,  bonds,  notes  and  credits 
which  have  assumed  what  may  be  called  a  concrete 
form, — i.  e.  are  evidenced  in  a  manner  which  gives 
the  evidence  some  physical  character  of  property, — 
are  in  themselves  property,  and  not  the  mere  evi- 
dences of  debt,  and  that  as  such  they  may  by  law  be 
severed  from  the  person  of  their  owner,  and  when  so 
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severed,  they  have  a  situs  and  may  be  taxed  where 
they  are,  even  though  they  are  in  a  jurisdiction  other 
than  that  of  their  owner. 

The  severance  which  effects  such  a  result  occurs 
Avhen  they  are  used  in  or  connected  with  business 
carried  on  in  the  place  where  they  are  physically 
located,  or  are  in  the  custody  of  an  agent  there,  who 
has  more  or  less  control  over  them,  as  for  instance, 
the  power  to  sell  and  reinvest  the  proceeds  or  other- 
wise deal  with  them,  and  the  situs  they  thus  acquire 
is  called  their  business  situs.  From  an  examination 
of  the  authorities,  which  adhere  to  the  general  rule 
that  personalty  for  purposes  of  taxation  follows  the 
person  of  its  owner,  it  will  be  found  that  they  usual- 
ly have  in  mind  cases,  (a)  in  which  the  certificates 
of  stock,  notes,  bonds,  etc.,  are  in  fact  at  the  location 
of  the  owner,  or,  if  elsewhere,  that  they  are  else- 
where only  casually,  or  by  reason  of  passage  in  tran- 
situ or  merely  temporarily  for  the  purpose  of  evad- 
ing taxes  or  otherwise,  and  have  not  there  acquired 
a  business  situs,  or  (b)  where  the  question  is  not  of 
the  intention  but  of  the  power  to  tax.  In  such  cases 
courts  even  still  often  speak  of  a  bond,  certificate  of 
stock,  etc.,  as  mere  evidence  of  a  debt,  and  of  the 
debt  itself  as  the  property,  which,  of  course,  is  the 
property  of  the  creditor  and  not  of  the  debtor,  and 
so  apparently  must  have  its  situs  where  the  creditor 
is.  In  examining  the  authorities,  the  particular 
facts  in  each  case  must  be  considered;  it  is  not 
enough  merely  to  get  as  far  as  the  general  rule. 
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As  to  what  constitutes  "business  situs"  see : 

Johnson  County  vs.  Hewitt^  (Kan.)  14  L.R.A. 
(NS)  493; 

"It  is  not  necessary  to  determine  precisely  what 
facts  will  be  sufficient  in  either  case  to  establish  the 
independent  business  situs  for  notes  and  mortgages, 
but,  generally,  the  element  of  separation  from  the 
domicile  of  the  owner,  and  fairly  permanent  attach- 
ment to  some  foreign  locality  should  appear,  togeth- 
er with  some  business  use  of  them,  or  some  power  of 
managing,  controlling,  or  dealing  with  them  in  a 
business  way." 

That  the  taxable  situs  of  notes,  bonds,  mort- 
gages and  the  like,  being  in  themselves  property,  is, 
in  the  absence  of  express  statutory  direction,  the 
place  where  they  are  found,  and  not  the  domicile  of 
their  owner,  see  Wilcox  vs.  Ellis,  14  Kan.  588,  in 
which  the  poAver  of  the  state  to  tax  a  citizen  and  resi- 
dent of  Kansas  on  money  due  him  in  Illinois  evi- 
denced by  a  note,  was  denied. 

Fisher  vs.  Commissioner  of  Rush  County^  19 

Kan.  414; 
Blain  vs.  Irhy,  25  Kan.  499 ; 
People  vs.  Gardner^  51  Barb.  352; 
People  ex  rel  Jefferson    vs.  Smith,    88   New 

York,  576; 
Poppleton  vs.  Yanhill,  18  Or.  377; 
Commomvealth  vs.  West  India  Oil  Refining 

Co.  (Ky.)  129  S.  W.  301; 
Commomvealth  vs.  Avery,   (Ky.)   174  S.  W. 
519. 
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People  ex  rel  Jefferson  vs.  Smith  (supra)  was  a 
case  in  which  the  right  to  tax  mortgage  securities, 
held  outside  the  state  was  denied.  The  statute  (2 
K.  S.— 7th  Ed.— 981)  read  as  follows: 

"All  lands  and  all  personal  estate  within  this 
State  whether  owned  by  individuals  or  by  corpora- 
tions shall  be  liable  to  taxation  subject  to  the  exemp- 
tions hereinafter  specified." 

The  language  of  the  court  was  in  part  as  follows : 

"The  statute  providing  for  the  disposition  of  per- 
sonal estate  within  this  state  was  not  intended  to 
subject  to  taxation  personal  securities  actually  in 
another  state,  held,  managed  and  controlled  there, 
under  the  protection  of  the  laws  of  that  state,  and 
subject  to  taxation  there  in  the  hands  of  agents.  *  * 

"It  is  clear  from  the  statutes  referred  to  and  the 
authorities  cited  and  from  the  understanding  of 
businessmen  in  commercial  transactions,  as  well  as 
jurists  and  legislators,  that  mortgages,  bonds,  bills 
and  notes,  have  for  many  purposes  come  to  be  re- 
garded as  property  and  not  as  the  mere  evidence  of 
debts,  and  that  they  may  thus  have  a  situs  at  the 
place  where  they  are  found  like  other  visible  tangi- 
ble chattels." 

The  effect  of  the  New  York  decisions  so  far  as 
choses  in  action  are  concerned,  was  obviated  by  the 
passage  of  a  statute  (L.  1883  c.  392,  Sec.  1)  declaring 
that  all  debts  however  secured  or  wherever  the  secur- 
ity might  be  held  should  be  deemed  for  the  purpose 
of  taxation  personal  estate  within  the  state. 

In  Commomvealth  v.  West  India  Oil  Refining  Co., 
the  defendant  was  a  Kentucky  corporation.  All  of 
its  property  was  located  in  Cuba  and  Porto  Eico.  Its 
money  was  earned  and  kept  there,  and  its  accounts 
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were  due  and  payable  there.  On  these  facts  the 
county  court  held  that  the  cash  was  not  liable  to  tax- 
ation in  Kentucky,  but  that  the  accounts  were  liable. 
On  appeal  to  the  circuit  court,  it  was  held  that 
neither  the  cash,  nor  the  deposit  in  the  bank  there, 
nor  the  accounts  had  a  taxable  situs  in  Kentucky. 
An  appeal  was  taken  to  the  Court  of  Appeals  of  Ken- 
tucky which  not  only  affirmed  the  decision  of  the  cir- 
cuit court,  but  held  that  not  only  was  this  property 
not  taxable  as  not  being  within  the  statute,  but  that 
Kentucky  had  no  jurisdiction  to  tax,  even  if  the  prop- 
erty had  been  within  the  scope  of  the  statute.  The 
judgment  of  Hobson  J.,  contained  the  following: 

"For  many  purposes  the  domicile  of  the  owner  is 
deemed  the  situs  of  his  personal  property,  but  this  is 
only  a  fiction  from  motives  of  convenience,  and  is  not 
of  universal  application,  but  yields  to  the  actual 
situs  of  the  property  when  justice  requires  that  it 
should,  and  is  not  allowed  to  be  a  controlling  feature 
in  matters  of  taxation." 

In  Commonwealth  v.  B.  F.  Avery  d  Sons,  the  de- 
fendant Avas  a  Kentucky  corporation  having  its  prin- 
cipal office  in  Kentucky  and  branches  in  five  other 
states.  It  was  held  that  accounts  receivable  at  the 
branch  offices  were  not  taxable  in  Kentucky;  but 
that  they  had  a  taxable  business  situs  in  the  state  of 
the  branch  offices. 

Among  the  earlier  Federal  cases  to  which  refer- 
ence  is  most  frequently  niade  in  the  later  cases  is 
State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300,  de- 
cided in  1873.  In  that  case  it  was  held  that  the  inter- 
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est  on  bonds  of  a  domestic  corporation  owned  by  a 
non-resident  could  not  be  taxed  at  the  domicile  of 
the  corporation.  The  decision  is  lengthy,  but  the 
following  passage  referring  to  bonds  and  hank  notes 
is  of  x)articular  interest  on  the  subject  in  hand : 

*'It  is  undoubtedly  true  that  the  actual  situs  of 
personal  property  which  has  a  visible  and  tangible 
existence,  and  not  the  domicile  of  its  owner,  will,  in 
many  cases,  determine  the  State  in  which  it  may  be 
taxed.  The  same  thing  is  true  of  public  securities 
consisting  of  State  bonds  and  bonds  of  municipal 
bodies,  and  circulating  notes  of  banking  institutions ; 
the  former,  by  general  usage,  have  acquired  the  char- 
acter of,  and  are  treated  as,  property  in  the  place 
where  they  are  found,  though  removed  from  the  do- 
micile of  the  owner ;  the  latter  are  treated  and  pass 
as  money  wherever  they  are.  But  other  personal 
property,  consisting  of  bonds,  mortgages  and  debts 
generally,  has  no  situs  independent  of  the  domicile 
of  the  owner,  and  certainly  can  have  none  where  the 
instruments,  as  in  the  present  case,  constituting  the 
evidence  of  debt,  are  not  separated  from  the  posses- 
sion of  the  owners." 

It  will  be  noticed  that  the  bonds  were  in  fact  in  the 
possession  of  the  non-resident  owner;  also  that  the 
court  had  then  got  to  the  point  of  holding  that  State 
and  municipal  bonds  as  well  as  circulating  bank 
notes  had  come  to  be  regarded  in  this  respect  as  on 
the  same  level  with  tangible  personal  property,  but 
that  that  was  as  far  as  it  thought  it  could  go  then, 
although  it  at  least  suggested  a  question  as  to  other 
securities  when  they  toere  in  fact  separated  from 
their  owners.  That  decision  has  later  been  discuss- 
ed and  narrowed  down  in  many  subsequent  decisions, 
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and  ill  Blackstoiie  v.  Miller,  188  U.  S.  189,  in  which  a 
debt  and  also  a  deposit  with  a  trust  company  were 
involved,  the  court,  with  one  dissenting  vote,  said 
with  reference  to  that  decision: 

"The  taxation  in  that  case  was  on  the  interest  on 
bonds  held  out  of  the  State.  Bonds  and  negotiable 
instruments  are  more  than  merely  evidence  of  debt. 
The  debt  is  inseparable  from  the  paper  which  de- 
clares and  constitutes  it,  by  a  tradition  which  comes 
down  from  more  archaic  conditions.  Bacon  v.  Hook- 
er, 177  Mass.  335,  337.  Therefore,  considering  only 
the  place  of  the  property,  it  was  held  that  bonds  held 
out  of  the  State  could  not  be  reached.  The  decision 
has  been  cut  down  to  its  precise  point  by  later  cases." 

The  taxable  situs  of  notes  and  mortgages  was  in- 
volved in  the  case  of  New  Orleans  v.  Stempel,  175  U. 
S.  309,  (1899)  and  it  was  held  that: 

"Notes  and  mortgages,  the  owner  of  which  is  domi- 
ciled in  another  state,  when  they  are  kept  within  the 
state  by  an  agent,  may  be  subject  to  taxation  by  the 
laws  of  the  state  in  which  they  are  held." 

Mr.  Justice  Brewer  said : 

"If  we  look  to  the  decisions  of  other  States  we  find 
the  frequent  ruling  that  when  an  indebtedness  has 
taken  a  concrete  form  and  become  evidenced  by  note, 
hill,  mortgage  or  other  ivritten  instrument,  and  that 
written  instrument  evidencing  the  indebtedness  is 
left  within  the  State  in  the  hands  of  an  agent  of  the 
non-resident  owner,  to  be  by  him  used  for  the  pur- 
poses of  collection  and  deposit  or  reinvestment  with- 
in the  State,  its  taxable  situs  is  in  the  State.  See 
Catlin  V.  Hull,  21  Vermont,  152,  in  which  the  rule 
was  thus  announced  (pages  159,  161)  :  'It  is  un- 
doubtedly true  that,  by  generally  acknowledged  prin- 
ciples of  public  law,  personal  chattels  follow  the  per- 
son of  the  owner,  and  that  upon  his  death,  they  are 
to  be  distributed  according  to  the  law  of  his  domi- 
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cile ;  and  in  general,  any  conveyance  of  chattels,  good 
by  tlie  law  of  his  own  domicile,  will  be  good  else- 
Avhere.  But  this  rule  is  merely  a  legal  fiction,  adopt- 
ed from  considerations  of  general  convenience,  and 
policy,  for  the  benefit  of  commerce  and  to  enable  per- 
sons to  dispose  of  their  property,  at  their  decease, 
agreeably  to  their  wishes,  without  being  embarrass- 
ed by  their  want  of  knowledge  in  relation  to  the  laws 
of  the  country,  where  the  same  is  situate.' " 

See  also  Bristol  v.  Washington  County,  177  U.  S. 
133,  (1900)  dealing  with  the  taxation  situs  of  honds 
and  rmortgages  belonging  to  a  resident  of  New  York, 
and  held  by  an  agent  resident  in  Minnesota  with  au- 
thority to  invest  and  reinvest  the  proceeds.  It  was 
decided  that  the  securities  were  taxable  in  Minne- 
sota. In  the  course  of  the  decision  Fuller,  C.  J.,  cited 
with  approval  the  case  of  Re  Jefferson,  35  Minn.,  215, 
in  Avhich  the  Court,  after  discussing  the  doctrine 
nioMlia  sequuntur  personam,  says : 

'^For  many  purposes  the  domicil  of  the  owner  is 
deemed  the  situs  of  his  personal  property.  This, 
however,  is  only  a  fiction,  from  motives  of  conve- 
nience, and  is  not  of  universal  application,  but  yields 
to  the  actual  situs  of  the  property  when  justice  re- 
quires that  it  should.  It  is  not  allowed  to  be  con- 
trolling in  matters  of  taxation.  ****** 

"The  obligation  to  pay  taxes  on  property  for  the 
support  of  the  government  arises  from  the  fact  that 
it  is  under  the  protection  of  the  government.  Now, 
here  was  property  within  this  state,  not  for  a  mere 
temporary  purpose,  but  as  permanently  as  though 
the  owner  resided  here.  It  was  employed  here  as  a 
business  by  one  who  exercised  over  it  the  same  con- 
trol and  management  as  over  his  own  property,  ex- 
cept that  he  did  it  in  the  name  of  an  absent  princi- 
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pal.  It  was  exclusively  under  tlie  protection  of  the 
laws  of  this  state.  It  has  to  rely  on  those  laws  for 
the  force  and  validity  of  the  contracts  on  the  loans, 
and  the  preservation  and  enforcement  of  the  securi- 
ties. The  laws  of  New  York  never  operated  on  it. 
If  credits  can  ever  have  an  actual  situs  other  than 
the  domicil  of  the  owner,  can  ever  be  regarded  as 
property  within  any  other  state,  and  as  under  obliga- 
tion to  contribute  to  its  support  in  consideration  of 
being  under  its  protection,  it  must  be  so  in  this  case." 

See  Board  of  Assessors  v.  Comptoir  National 
D'Escompte,  191  U.  S.  388,  (1903). 
Union  Co.  v.  Kentucky,  199  U.  S.  194, 
(mortgages  and  stocks). 


Also, 


Liverpool,  London  d  Glohe  Insurance  Co. 
V.  Board  of  Assessors  for  Parish  of  Or- 
leans, 221  U.  S.  346  (1911)  (Credits). 


"When  it  is  said  that  intangible  property,  such  as 
credits  on  open  account,  have  their  situs  at  the  cred- 
itor's domicile,  the  metaphor  does  not  aid.  Being 
incorporeal,  they  can  have  no  actual  situs.  But 
they  constitute  property;  as  such  they  must  be  re- 
garded as  taxable,  and  the  question  is  one  of  juris- 
diction. The  legal  fiction,  expressed  in  the  maxim 
moMlia  sequuntur  personam,  yields  to  the  fact  of 
actual  control  elsewhere.  And  in  the  case  of  credits, 
though  intangible,  arising  as  did  those  in  the  present 
instance,  the  control  adequate  to  confer  jurisdiction 
may  be  found  in  the  sovereignty  of  the  debtor's  domi- 
cile. The  debt,  of  course,  is  not  property  in  the  hand 
of  the  debtor ;  but  it  is  an  obligation  of  the  debtor 
and  is  of  value  to  the  creditor  because  he  may  be 
compelled  to  pay ;  and  control  over  the  debtor  at  his 
domicile  is  control  of  the  ordinary  means  of  enforce- 
ment. Tested  by  the  criteria  afforded  by  the  authori- 
ties we  have  cited,  Louisiana  must  be  deemed  to  have 
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had  jurisdiction  to  impose  the  tax.  The  credits 
would  have  had  no  existence  save  for  the  permission 
of  Louisiana;  they  issued  from  the  business  trans- 
acted under  her  sanction  within  her  borders;  the 
sums  were  payable  by  persons  domiciled  within  the 
state,  and  there  the  rights  of  the  creditor  were  to  be 
enforced.  If  locality ^  in  the  sense  of  subjection  to 
sovereign  power,  could  l)e  attributed  to  these  credits, 
they  could  he  localized  there.  If,  as  property,  they 
could  he  deemed  to  he  taxable  at  all,  they  could  he 
taxed  there.'' 

Also  Louisville  &  Jefferson  Ferry  Company  v.  Ken- 
tucky, 188  U.  S.  385,  in  which  it  was  decided  that  a 
franchise  granted  by  the  proper  authorities  of  In- 
diana, for  maintaining  a  ferry  across  the  Ohio  Kiver 
from  the  Indiana  shore  to  the  Kentucky  shore,  is  an 
Indiana  franchise,  an  incorporeal  hereditament  de- 
rived from,  and  having  its  legal  situs  for  purposes  of 
taxation  in  Indiana,  and  not  in  Kentucky. 

The  latest  case  in  which  this  question  has  arisen 
in  the  Federal  Courts  is  Be  Ganay  v.  Lederer,  239 
Fed.  568.  The  Federal  Income  Tax  LaAv  of  1913  im- 
posed the  tax,  so  far  as  non-residents  were  concern- 
ed, upon  the  "entire  net  income  from  all  property 
owned  and  every  business,  trade,  or  profession  car- 
ried on  in  the  United  States."  Thus  the  statute  is 
substantially  the  same  as  that  in  Hawaii.  The  ques- 
tion arose  under  that  statute  as  to  whether  the  in- 
come of  a  non-resident  from  stock  and  bonds  of 
domestic  corporations  and  mortgages  in  the  hands 
of  an  agent  in  this  country  empowered  to  sell,  assign 
and  transfer  them  and  to  reinvest  the  proceeds,  was 
subject  to  the  tax, — on  the  theory  that  such  stocks. 
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bonds  and  mortgages  were  "property  owned  *  *  * 
in  the  United  States."  The  District  Judge  held  that 
they  were.    Among  other  things  he  said : 

"A  bank  note  is  but  a  promise  to  pay,  but  the  con- 
cept of  it  soon  changes  to  that  of  regarding  it  as  it- 
self concrete  property,  occupying  space  and  having  a 
situs.  The  same  concept  is  readily  extended  to  de- 
posits in  bank  and  to  bonds,  and  indeed  to  what  are 
known  under  the  generic  term  of  investments,  mort- 
gages and  ground  rents,  and  the  like.  They  all  come 
to  be  visualized,  until  they  have  an  existence  as  real 
as  that  of  physical  things.  Indeed  it  is  allowable  in 
connmon  speech,  and  just  as  intelligible  to  speak  of 
a  person  having  ground  rents  in  America,  or  indeed 
investments  in  America,  as  it  is  to  say  he  had  or 
owns  a  farm  in  America.  ****** 

"Property  is  'in'  the  United  States  when  it  can 
here  be  reached,  whether  the  property  be  a  house 
and  lot,  or  whether  it  be  bonds  and  mortgages. 

"To  return  from  these  abstractions  to  the  precise 
question  before  us,  our  conclusion  is  that  this  act  of 
Congress,  if  read  in  the  light  of  critical  accuracy, 
does  not  tax  the  property  on  which  this  tax  was 
levied ;  but  if  the  language  is  interpreted  in  the  light 
of  the  commonly  accepted  meaning  of  the  words 
used,  it  does  tax  it,  and  the  t^x  was  properly  col- 
lected." 

Referring  to  the  opinion  of  Mr.  Justice  Field  in 
Foreign  Held  Bonds,  15  Wall.  300,  above  referred  to, 
he  continued : 

"It  is  interesting  to  note  (what  was  before  not 
observed)  that  Mr.  Justice  Field,  who  delivered  the 
opinion  of  the  court,  recognized  that  not  only  tangi- 
ble personal  property  might  have  situs  different 
from  that  of  the  domicile  of  the  owner,  but  that  state 
and  municipal  bonds  and  other  forms  of  intangible 
property  were  recognized  as  in  themselves  physical 
property,  and  known  as  such  in  common  speech,  and 
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therefore  also  capable  of  having  a  situs  of  their  own. 
He  distinguished  between  municipal  bonds,  and  the 
other  property  of  like  kind  enumerated  by  him,  and 
corporate  bonds.  This  opinion  was  delivered  in  1872. 
What  was  recognized  by  him  as  true  of  municipal 
bonds  in  1872  seems  to  be  equally  true  of  corporate 
bonds  and  stocks  in  1913.  It  would  be  an  interesting 
confirmation  of  the  observations  hereinbefore  made 
if  public  usage,  which  in  1872,  included  state  and 
municipal  bonds  and  bank  notes  among  tangible 
possessions  had  i)rogressed  in  1913  to  the  point  of 
embracing  all  stocks  and  bonds  in  the  same  classi- 
fication." 

The  case  was  appealed  to  the  Circuit  Court  of  Ap- 
peals, which  certified  it  to  the  Supreme  Court.  The 
latter  (De  Ganay  v.  Lederer,  250  U.  S.  376)  sustain- 
ed the  District  Judge,  basing  its  opinion  in  part  upon 
the  popular  as  distinguished  from  the  technical  con- 
struction of  the  statute  and  in  part  upon  the  fact 
that  the  stocks,  bonds  and  mortgages  were  in  fact  in 
this  country  and  were  held  by  an  agent  which  had 
considerable  authority  over  them.  The  language  of 
the  court  is  in  part  as  follows : 

"We  have  no  doubt  that  the  securities,  herein  in- 
volved, are  property.  Are  they  property  within  the 
United  States?  It  is  insisted  that  the  maxim  mohi- 
Ha  sequuntur  personam  applies  in  this  instance,  and 
that  the  situs  of  the  property  was  at  the  demicile  of 
the  owner  in  France.  But  this  court  has  frequently 
declared  that  the  maxim,  a  fiction  at  most,  must 
yield  to  the  facts  and  circumstances  of  cases  which 
require  it ;  and  that  notes,  bonds  and  mortgages  may 
acquire  a  situs  at  a  place  other  than  the  domicile  of 
the  OMTier,  and  be  there  reached  by  the  taxing  au- 
thority. *-}=***  '^ 
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''In  the  case  under  consideration  the  stocks  and 
bonds  were  those  of  corporations  organized  under 
the  laws  of  "the  United  States,  and  the  bonds  and 
mortgages  w^ere  secured  upon  property  in  Pennsyl- 
vania. •  The  certificates  of  stock,  the  bonds  and  mort- 
gages were  in  the  Pennsylvania  Company's  offices  in 
Philadelphia.  Not  only  is  this  so,  but  the  stocks, 
bonds  and  mortgages  were  held  under  a  power  of  at- 
torney Avhich  gave  authority  to  the  agent  to  sell,  as- 
sign, or  transfer  any  of  themi^  and  to  invest  and  rein- 
vest the  proceeds  of  such  sales  as  it  might  deem  best 
in  the  management  of  the  business  and  affairs  of  the 
principal.  It  is  difficult  to  conceive  how  property 
could  he  more  completely  localized  in  the  United 
States.  There  can  be  no  question  of  the  power  of 
Congress  to  tax  the  income  from  such  securities. 
Thus  situated  and  held,  and  with  the  authority  given 
to  the  local  agent  over  them,  we  think  the  income 
derived  is  clearly  from  property  within  the  United 
States  Avithin  the  meaning  of  Congress  as  expressed 
in  the  statute  under  consideration." 

By  the  above  case  the  status  of  stock  certificates 
and  bonds  as  property  in  themselves,  and  capable  of 
having  a  "business  situs"  separate  from  the  owner 
is  definitely  established;  and  the  maxim  that  the 
situs  of  such  propert}^  follows  that  of  the  owner, 
when  it  is  separated  from  him,  is  clearly  repudiated. 
This  must  be  so  for  if  the  maxim  had  been  followed 
then  the  intangible  personalty  of  an  alien  resident 
of  France  could  not  possibly  have  been  held  to  be 
"property  in  the  United  States."  It  is  true  as  stated 
by  the  Court  below  (Kecord,  p.  42)  that  the  United 
States  Supreme  Court  "did  not  infer  that  the  income 
of  such  property  would  not  have  been  taxable  also 
at  the  domicile  of  the  owner" ;  the  question  was  not 
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even  touched  upon  in  the  decision.  The  result  how- 
ever of  the  cases  establishing  the  doctrine  of  "busi- 
ness situs"  is,  we  submit,  that  when  intangible  prop- 
erty acquires  such  a  situs,  then,  the  reason  for  the 
general  rule  that  such  property  has  the  situs  of  its 
owner  because  it  has  no  other  situs,  failing,  the  rule 
itself  yields,  as  it  is  well  established  it  now  does  in 
the  case  of  tangible  property  located  in  a  foreign 
jurisdiction ;  and  that  such  property  is  not  property 
in  the  country  where  the  owner  has  his  domicile,  and 
neither  it  nor  the  income  thereof  can  be  reached  for 
taxation  purposes  unless  the  legislature  of  the  own- 
er's domicile  expresses  in  appropriate  language  the 
intention  to  tax  it  wherever  situate.  ( See  the  cases 
from  New  York,  Kansas,  Oregon  and  Kentucky 
above  cited).  As  already  pointed  out  this  intention 
is  manifested  in  various  ways  as,  for  example,  by 
the  use  of  expressions  providing  for  taxation  of 
property — or  income  derived  from  property — "with- 
in the  state  or  elsewhere,"  "within  or  without  the 
state,"  or  "income  from  whatever  source  derived." 
The  language  of  the  Hawaiian  act  is  not  sufficient 
to  cover  the  income  of  such  property,  and  it  must  be 
borne  in  mind  that  the  Supreme  Court  of  Hmvaii 
has,  in  Hackfeld  d  Co.  v.  Luce,  supra,  committed  it- 
self to  the  proposition  that  notes  and  securities  are 
taxable  only  in  the  jurisdiction  in  which  they  actual- 
ly are,  and  that  they  have  NO  SITUS  elsewhere. 

The  De  Ganay  case  is  also  direct  authority  in  sup- 
port of  the  contention  made  earlier  herein  that  the 
language  of  the  statute  in  Hawaii  "property  owned 
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in  the  Territory"  refers  to  the  location,  and  not  to 
the  ownership,  of  the  property. 

An  attempt  is  made  by  the  court  below  (Kecord, 
pp.  41,  42)  to  distinguish  the  De  Ganay  case  from 
the  case  at  bar  by  the  fact  that  in  the  former  the 
agent  had  a  power  of  attorney  which  gave  it  author- 
ity to  sell,  assign  and  transfer  the  securities  and  re- 
invest the  proceeds  of  sale  as  it  might  deem  best, 
whereas  in  the  latter  the  agents  were  apparently 
clothed  only  with  authority  to  purchase  and  hold  the 
securities,  to  collect  the  income  and  place  it  to  the 
credit  of  the  principal  to  be  drawn  upon  from  time 
to  time  as  required.  The  court  below  overlooked  the 
fact  that  the  agents  in  the  case  at  bar  had  evidently 
a  power  of  sale,  as  the  agreed  facts  show  that  the 
securities  were  held  by  the  agent  "until  sold."  We 
confess  that  we  fail  to  see  any  distinction  in  the 
facts  of  the  two  cases  that  would  localize  or  give  the 
securities  a  business  situs  in  the  one  and  not  in  the 
other;  in  both  cases  the  agent  had  physical  posses- 
sion of  the  securities  with  control  over  them  for 
business  purposes ;  the  agent  apparently  had  a  pow- 
er of  purchase  and  sale,  and  also  a  power  to  collect 
the  income. 

//.  It  is  submitted  that  none  of  the  cases  cited 
in  its  decision  by  the  court  below  are  authorities 
against  the  contentions  made  in  the  case  at  bar.  In 
so  far  as  they  hold  that  bonds,  negotiable  instru- 
ments, certificates  of  stock,  etc.,  are  "only  evidences 
of  debt,"  e.  g.  Kirtland  v.  Hotchkiss,  100  U.  S.  491, 
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they  are  in  conflict  with  and  are  overruled  by  De 
Ganay  v.  Lederer.  In  Fidelity  &  Columbia  Trust  Co. 
V.  Louisville,  245  IT.  S.  54,  it  appeared  that  moneys 
sought  to  be  taxed  were  placed  in  another  state  to 
evade  taxation  (See  181  S.  W.  1096,  1097)  and  the 
question  of  a  business  situs  could  not  therefore  arise. 
The  only  question  involved  in  the  majority  of  those 
cases  was  the  potver  of  the  state  to  tax  such  property 
by  the  use  of  appropriate  language;  in  all,  (see  for 
example  Kirtland  v.  Hotchkiss,  100  U.  S.  491 ;  New 
Orleans  v.  Stempfel,  175  U.  S.  309;  Liverpool  &  Lon- 
don Globe  Ins.  Co.  v.  Board  of  Assessors,  221  U.  S. 
346)  there  was  statutory  warrant  for  the  taxation, 
and  it  was  the  constitutionality  of  such  statutes  that 
was  the  object  of  attack. 

Of  that  nature  is  the  case  of  Maguire  v.  Trefry, 
254  U.  S.  12,  cited  by  the  Court  below  and  termed  the 
"controlling  authority."  This  case  we  submit  has  no 
bearing  whatsoever  upon  the  question  in  the  case  at 
bar,  viz. : 

"Is  the  interest  on  the  bonds,  notes  and  deposits 
mentioned  in  the  submission  taxable  under  a  statute 
which  provides  for  the  taxation  only  of  the  income 
derived  from  "property  in  the  Territory?" 

The  case  arose  under  a  statute  of  Massachusetts 
in  which  it  is  provided: 

"If  an  inhabitant  of  this  commonwealth  receives 
income  from  one  or  more  executors,  administrators 
or  trustees,  none  of  whom  is  an  inhabitant  of  this 
commonwealth,  or  has  derived  his  appointment  from 
a  court  of  this  commonwealth,  such  income  shall  be 
subject  to  the  taxes  assessed  by  this  act,  according  to 
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the  nature  of  tlie  income  received  by  the  executors, 
administrators  or  trustees," 

and  the  only  question  before  the  court  was  as  to  "the 
right  of  the  state  to  tax  the  beneficiary  of  a  trust  at 
her  residence  although  the  trust  itself  may  be  creat- 
ed and  administered  under  the  laws  of  another 
state."    (Id.  p.  16.) 

The  case  at  bar  raises  no  question  as  to  the  right 
of  the  Territory,  if  it  so  chooses,  to  tax  the  income  of 
the  securities  and  deposits  under  discussion,  but  only 
the  question  as  to  whether  the  legislature  has  in  fact 
made  such  income  taxable. 

In  concluding  this  branch  of  the  case  we  submit : 
that  by  no  principle  of  statutory  construction  can 
the  income  of  the  bonds,  notes  and  deposits  in  ques- 
tion be  brought  within  the  language  of  the  statute 
as  income  derived  from  "property  within  the  Terri- 
tory"; that  the  legislature  by  the  use  of  the  same 
language  in  respect  to  residents  and  non-residents 
(persons  and  corporations)  intended  that  all  should 
be  on  the  same  plane  and  that  the  income  of  prop- 
erty, and  only  property,  which  was  actually  within 
the  Territory  should  be  taxed;  that  the  act  should 
be  construed  in  accordance  with  the  practical  con- 
struction which  for  over  twenty-five  years  has  been 
placed  upon  it  by  those  charged  with  the  duty  of 
administering  it;  that  the  fiction  embodied  in  the 
maxim  mohilia  sequuntur  personam  has  never,  so 
far  as  it  relates  to  taxation,  been  adopted  as  part  of 
the  law  of  Hawaii,  but  has  been  emphatically  repu- 
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diated  and  therefore  cannot  be  read  into  the  statute ; 
that  if  that  fiction  has  not  been  so  repudiated  the 
property  in  question  had  acquired  a  business  situs 
on  the  mainland  and  therefore  was  not  "property 
within  the  Territory"  and  the  income  therefrom  is 
not  taxable  under  the  language  of  the  present  act; 
and  that  any  doubt  as  to  whether  the  income  is  tax- 
able or  not  should  be  resolved  in  favor  of  the  plain- 
tiif-in-error. 

For  the  reasons  above  stated  we  earnestly  con- 
tend that  the  judgment  of  the  Supreme  Court  of  Ha- 
waii should  be  reversed. 

Kespectfully  submitted, 

KOBEKTSON  &  CASTLE, 

A.  G.  M.  KOBERTSON, 

FREAK,  PROSSER,  ANDERSON  &  MARX, 

W.  F.  FREAR, 

SMITH,  WARREN,  STANLEY  &  VITOUSEK, 

L.  J.  WARREN, 

HENRY  HOLMES, 

Attorneys  for  Plaintiff-in-Error. 
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APPENDIX. 
ACT  65,  SESSION  LAWS  OF  1896. 

Section  1.  From  and  after  tlie  first  day  of  July, 
A.  T>.  1897,  there  shall  be  levied,  assessed,  collected 
and  paid  annually  upon  the  gains,  profits  and  in- 
come derived  by  every  person  residing  in  the  Repub- 
lic, and  by  every  person  residing  without  the  Repub- 
lic, from  all  property  owned,  and  every  business, 
trade,  profession,  employment  or  vocation  carried 
on  in  the  Republic,  and  by  every  servant  or  officer  of 
the  Republic,  wherever  residing,  a  tax  of  one  per 
cent  on  the  am^ount  so  derived ;  provided,  that  where 
the  gains,  profits  or  income  of  any  such  person  who 
resides  within  the  Republic,  or  of  any  servant  or 
officer  of  the  Republic  wherever  residing,  shall  not 
have  exceeded  the  sum  of  Four  Thousand  Dollars 
for  the  preceding  twelve  months,  only  so  much  of 
such  gains,  profits  or  income  as  exceeds  the  sum  of 
Two  Thousand  Dollars,  shall  be  liable  to  such  tax, 
and  the  tax  herein  provided  for  shall  be  assessed  by 
the  Assessors  and  Collectors  for  the  time  being  for 
the  several  Tax  Divisions  of  the  Republic,  and  col- 
lected and  paid  upon  the  gains,  profits  and  income 
for  the  year  ending  the  30th  dsij  of  June  next  pre- 
ceding the  time  for  levying,  assessing,  collecting  and 
paying  the  said  tax. 

Section  2.  There  shall  be  levied,  assessed,  collect- 
ed and  paid,  except  as  herein  otherwise  provided,  a 
tax  of  one  per  cent  annually  on  the  net  profits  or  in- 
come above  actual  operating  and  business  expenses 
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from  all  property  owned,  and  every  business,  trade, 
employment  or  vocation  carried  on  in  tlie  Republic, 
of  all  corporations  doing  business  for  profit  in  the 
Republic  of  Hawaii,  no  matter  how  or  where  created 
and  organized ;  provided,  however,  that  nothing  here- 
in contained  shall  apply  to  corporations,  companies 
or  associations  organized  and  conducted  solely  for 
charitable,  religious,  educational  or  scientific  pur- 
poses, including  fraternal  beneficiary  societies,  or 
ders  or  associations  operating  upon  the  lodge  sys- 
tem and  providing  for  the  payment  of  life,  sick,  ac- 
cident or  other  benefits  to  the  members  of  such  socie- 
ties, orders  or  associations,  and  dependents  of  such 
members,  nor  to  insurance  companies  taxed  on  a  per- 
centage of  the  premiums  under  the  authority  of  any 
other  Act ;  nor  to  the  stocks,  shares,  funds,  real  and 
personal  property,  or  securities  held  by  any  fidu- 
ciary or  trustee  for  charitable,  religious,  educational 
or  scientific  purposes. 

Section  3.  In  estimating  the  gains,  profits  and  in- 
come of  any  person  or  corporation,  there  shall  be  in- 
cluded all  income  derived  from  interest  upon  notes, 
bonds  and  other  securities,  except  such  bonds  of  the 
Republic  of  Hawaii,  the  principal  and  interest  of 
which  are  by  the  law  of  their  issuance  exempt  from 
all  taxation;  profits  realized  within  the  year  from 
sales  of  real  estate,  including  leaseholds  for  any 
term  purchased  within  two  years  previous  to  the 
close  of  the  year  for  which  income  is  estimated ;  divi- 
dends upon  the  stock  of  any  corporation;  interest 
received  or  accrued  upon  all  notes,  bonds,  mortgages 
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or  other  forms  of  indebtedness  bearing  interest 
whether  paid  or  not,  if  good  and  collectable,  less  the 
interest  which  has  become  due  fromj  said  person  or 
corporation,  or  which  has  been  paid  by  him  or  it 
during  the  year;  the  amount  of  all  premiums  on 
bonds,  notes  or  coupons;  the  amount  of  sales  of  all 
movable  property  less  the  amount  expended  in  the 
purchase  or  production  of  the  same,  and  in  the  case 
of  a  person,  not  including  any  part  thereof  consumed 
directly  by  him  or  his  family;  mioney  and  the  value 
of  all  personal  property  acquired  by  gift  or  inherit- 
ance, and  all  other  gains,  profits  and  income  derived 
from  any  source  whatever. 

The  net  profits  or  income  of  all  corporations  shall 
include  the  amounts  paid  or  payable  to,  or  distribut- 
ed or  distributable  among  shareholders  from  any 
fund  or  account,  or  carried  to  the  account  of  any 
fund  or  used  for  constructions,  enlargements  of 
plant,  or  any  other  expenditure  or  investment  paid 
from  the  net  annual  profits  made  or  acquired  by  said 
corporation. 

In  computing  incomes,  the  necessary  expenses  ac- 
tually incurred  in  carrying  on  any  business,  trade, 
profession  or  occupation,  or  in  managing  any  prop- 
erty, shall  be  deducted,  and  also  all  interest  due  or 
paid  within  the  year  by  such  person  or  corporation 
on  existing  indebtedness.  And  all  government  taxes 
and  license  fees  paid  within  the  year  shall  be  deduct- 
ed from  the  gains,  profits  or  income  of  the  person 
who,  or  the  corporation  which,  has  actually  paid  the 
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same,  whether  such  person  or  corporation  be  owner, 
tenant  or  mortgagor ;  also,  losses  actually  sustained 
during  the  year  incurred  in  trade  or  arising  from 
fires,  storms  or  shipwreck,  and  not  compensated  for 
by  insurance  or  otherwise,  and  debts  ascertained  to 
be  worthless. 

Provided,  that  no  deduction  shall  be  made  for  any 
amount  paid  out  for  new  buildings,  permanent  im- 
provements, or  betterments  made  to  increase  the 
value  of  any  property  or  estate. 

Provided,  further,  that  where  allowable  herein 
only  one  deduction  of  two  thousand  dollars  shall  be 
made  from  the  aggregate  income  of  all  the  members 
of  any  family,  composed  of  one  or  both  parents,  and 
one  or  more  minor  children,  or  husband  and  wife; 
that  guardians  shall  be  allowed  to  make  a  deduction 
in  favor  of  each  and  every  ward,  except  that  in  case 
where  two  or  more  wards  are  comprised  in  one  fam- 
ily, and  have  joint  property  interest,  the  aggregate 
deduction  in  their  favor  shall  not  exceed  two  thou- 
sand dollars. 

And  provided,  further,  that  in  case  where  the  sal- 
ary or  other  compensation  paid  to  any  person  shall 
not  exceed  the  rate  of  two  thousand  dollars  per  an- 
num, or  shall  be  by  fees,  or  uncertain  or  irregular  in 
the  amount  or  in  the  time  during  which  the  same 
shall  have  accrued  or  been  earned,  such  salary  or 
other  compensation  shall  be  included  in  estimating 
the  annual  gains,  profits  or  income  of  the  person  to 
whom  the  same  shall  have  been  paid. 
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Provided,  also,  that  in  assessing  the  income  of  any 
person  or  corporation,  there  shall  not  be  included 
the  amount  received  from  any  corporation  as  divi- 
dends upon  the  stock  of  such  corporation  if  the  tax 
of  one  per  cent  has  been  paid  upon  its  net  profits  by 
said  corporation  as  required  by  this  Act,  nor  any 
gift  or  inheritance  otherwise  taxed  as  such. 


» 


ACT  20,  SESSION  LAWS  OF  1901. 

Section  1.  Fromj  and  after  the  first  day  of  July, 
A.  D.  1901,  there  shall  be  levied,  assessed,  collected 
and  paid  annually  upon  the  gains,  profits  and  in- 
come, over  and  above  one  thousand  dollars,  derived 
by  every  person  residing  in  the  Territory  of  Hawaii 
from  all  property  owned,  and  every  business,  trade, 
profession,  employment  or  vocation  carried  on  in 
the  Territory,  and  by  every  person  residing  without 
the  Territory  from  all  property  owned,  and  every 
business,  trade,  profession,  employment  or  vocation 
carried  on  in  the  Territory,  and  by  every  servant,  or 
officer,  of  the  Territory  wherever  residing,  a  tax  of 
TWO  PER  CENT  on  the  amount  so  derived  during 
the  year  preceding. 

Section  2.  There  shall  be  levied,  assessed,  col- 
lected and  paid  annually,  except  as  hereinafter  pro- 
vided, a  tax  of  TWO  PER  CENT  on  the  net  profit  or 
income  above  actually  operating  and  business  ex- 
penses, from  all  property  owned,  and  every  business, 
trade,  employment  or  vocation  carried  on  in  the  Ter- 
ritory of  Hawaii,  of  all  corporations  doing  business 
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for  profit  in  the  Territory,  no  matter  where  created 
and  organized ;  provided,  however,  that  nothing  here- 
in contained  shall  apply  to  corporations,  companies 
or  associations  conducted  solely  for  charitable,  reli- 
gious, educational  or  scientific  purposes,  including 
fraternal  beneficiary  societies,  nor  to  insurance  com- 
panies taxed  on  a  percentage  of  the  premiums  under 
the  authority  of  another  Act. 

Section  3.  In  estimating  the  gains,  profits  and  in- 
come of  any  person  or  corporation,  there  shall  be  in- 
cluded all  income  derived  from  interest  upon  notes, 
bonds  and  other  securities,  except  such  bonds  of  the 
Territory  of  Hawaii  or  of  municipalities  hereafter 
created  by  the  Territory  the  principal  and  interest 
of  which  are  by  the  law  of  their  issuance  exempt 
from  all  taxation;  profits  realized  within  the  year 
preceding  from  sales  of  real  estate,  including  lease- 
holds purchased  within  two  years;  dividends  upon 
the  stock  of  any  corporation ;  the  amount  of  all  pre- 
miums on  bonds,  notes  or  coupons;  the  amount  of 
sales  of  all  movable  property,  less  the  amount  ex- 
pended in  the  purchase  or  production  of  the  same, 
and  in  the  case  of  a  person  not  including  any  part 
thereof  consumed  directly  by  him  or  his  famiily; 
money  and  the  value  of  all  personal  property  acquir- 
ed by  gift  or  inheritance,  and  all  other  gains,  profits 
and  income  derived  from  any  source  whatsoever. 

Section  4.  The  net  profits  or  income  of  all  cor- 
porations shall  include  the  amounts  paid  or  payable 
to,  or  distributed  or  distributable  among  sharehold- 
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ers  from  any  fund  or  account,  or  carried  to  the  ac- 
count of  any  fund  or  used  for  construction,  enlarge- 
ments of  plant,  or  any  other  expenditure  or  invest- 
ment paid  from  the  net  annual  profits  m|ade  or  ac- 
quired by  said  corporation. 

In  computing  incomes,  the  necessary  expenses  ac- 
tually incurred  in  carrying  on  any  business,  trade, 
profession  or  occupation,  or  in  managing  any  prop- 
erty, shall  be  deducted,  and  also  all  interest  paid  by 
such  person  or  corporation  on  existing  indebted- 
ness. And  all  government  taxes  and  license  fees 
paid  within  the  year  shall  be  deducted  from  the 
gains,  profits  or  income  of  the  person  who  or  the  cor- 
poration which  has  actually  paid  the  same,  whether 
such  person  or  corporation  be  owner,  tenant  or  mort- 
gagor; also  all  losses  actually  sustained  during  the 
year  incurred  in  trade  or  arising  from  losses  by  fire 
not  covered  by  insurance,  or  losses  otherwise  actual- 
ly incurred. 

Provided,  that  no  deduction  shall  be  made  for  any 
ampunt  paid  out  for  new  buildings,  permanent  im- 
provements or  betterments  made  to  increase  the 
value  of  any  property  or  estate. 

Provided  further,  that  no  deduction  shall  be  made 
for  personal  or  family  expenses,  the  exemption  of 
one  thousand  dollars  mentioned  in  Section  1  being 
in  lieu  of  same. 

Provided  further,  that  where  allowable  her«n 
only  one  deduction  of  one  thousand  dollars  shall  m 
made  from  the  aggregate  annual  income  of  all  the 
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members  of  one  family  composed  of  one  or  both 
parents  and  one  or  more  minor  children,  or  husband 
and  Avife ;  that  guardians  shall  be  allowed  to  make  a 
deduction  in  faA^or  of  each  and  every  ward,  except 
where  two  or  more  wards  are  comprised  in  one  fam- 
ily, in  which  case  the  aggregate  deduction  in  their 
favor  shall  not  exceed  one  thousand  dollars. 

Provided  further,  that  in  assessing  the  income  of 
amy  person  or  corporation  there  shall  not  be  includ- 
ed the  amount  received  from  any  corporation  as  divi- 
dends upon  the  stock  of  such  corporation  if  the  tax 
of  two  per  cent  has  been  assessed  upon  its  net  pro- 
fits by  said  corporation  as  required  by  this  Act,  nor 
any  bequest  or  inheritance  otherwise  taxed  as  such. 


REVISED  LAWS  OF  HAWAII,  1915. 


Sec.  1305.  Rate  on  Person^s  Income.  There  shall 
be  levied,  assessed,  collected  and  paid  annually  up- 
on the  gains,  profits  and  income  over  and  above  fif- 
teen hundred  dollars,  derived  by  every  person  resid- 
ing in  the  Territory  of  Hawaii,  from  all  property 
owned,  and  every  business,  trade,  profession,  em^ 
ployment  or  vocation,  carried  on  in  the  Territory, 
and  by  every  person  residing  without  the  Territory 
from  all  property  owned,  and  every  business,  trade, 
profession,  employment  or  vocation  carried  on  in  the 
Territory,  and  by  every  servant  or  officer  of  the  Ter- 
ritory, wherever  residing,  a  tax  of  two  per  cent  on 
the  amount  so  derived  during  the  taxation  period  as 
herein  defined. 
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The  taxation  period  within  the  meaning  of  this 
chapter  shall  be  the  year  immediately  preceding  the 
first  day  of  January  of  each  year,  in  which  such  tax 
is  payable. 

Sec.  1306.  On  Corporation  Income.  There  shall 
be  levied,  assessed,  collected  and  paid  annually,  ex- 
cept as  hereinafter  provided,  a  tax  of  two  per  cent 
on  the  net  profit  or  income  above  actual  operating 
and  business  expenses  derived  during  each  taxation 
period,  from  all  property  owned,  and  every  business, 
trade,  employment  or  vocation,  carried  on  in  the  Ter- 
ritory of  Hawaii,  of  all  corporations,  doing  business 
for  profit  in  the  Territory,  no  matter  w^here  created 
and  organized ;  provided,  however,  that  nothing  here- 
in contained  shall  apply  to  corporations,  comjpanies 
or  associations,  conducted  solely  for  charitable,  re- 
ligious, educational  or  scientific  purposes,  including 
fraternal  beneficiary  societies,  nor  to  insurance  com- 
panies, taxed  on  a  percentage  of  the  premiums  under 
the  authority  of  another  law. 

Sec.  1307.  Income  Includes  What.  In  estimat- 
ing the  gains,  profits  and  income  of  any  person  or 
corporation,  there  shall  be  included  all  income  deriv- 
ed from  interest  upon  notes,  bonds  and  other  securi- 
ties, except  such  bonds  of  the  Territory  of  Hawaii  or 
of  municipalities  created  by  this  Territory,  the  prin- 
cipal and  interest  of  which  are  by  the  law  of  their  is- 
suance exempt  from  all  taxation;  profits  realized 
within  the  taxation  period  from  sales  of  real  estate, 
including  leaseholds  purchased  within  tw^o  years; 
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dividends  upon  the  stock  of  any  corporation;  the 
amount  of  all  premiums  on  bonds,  notes  or  coupons ; 
the  amount  of  sales  of  all  movable  property,  less  the 
amount  expended  in  the  purchase  or  production  of 
the  same,  and  in  the  case  of  a  person  not  including 
any  part  thereof  consumed  directly  by  him  or  his 
family ;  money  and  the  value  of  all  personal  proper- 
ty acquired  by  gift  or  inheritance,  and  all  other 
gains,  profits  and  income  derived  from  any  source 
whatsoever  during  said  taxation  period. 

Sec.  1308  (as  amended  by  Act  157,  Session  Laws 
of  1917).  Income,  How  Computed.  The  net  profits 
or  income  of  all  corporations  shall  include  the 
amounts  paid  or  payable  to,  or  distributed  or  dis- 
tributable among  shareholders  from  any  fund,  or 
used  for  construction,  enlargement  of  plant,  or  any 
other  expenditure  or  investment,  paid  from  the  net 
profits,  made  or  acquired  by  said  corporation,  dur- 
ing the  taxation  period  next  preceding. 

In  computing  incomes  the  necessary  expenses  ac- 
tually incurred  in  carrying  on  any  business,  trade, 
profession  or  occupation,  or  in  managing  any  prop- 
erty, shall  be  deducted,  and  also  all  interest  paid  by 
such  person  or  corporation  on  existing  indebtedness. 
And  all  government  taxes,  and  license  fees,  paid 
within  the  taxation  period  next  preceding  shall  be 
deducted  from  the  gains,  profits  or  income  of  the  per- 
son who,  or  the  corporation  which,  has  actually  paid 
the  same,  whether  such  person  or  corporation  be 
owner,  tenant  or  mortgagor ;  also  all  losses  actually 
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sustained  during  the  taxation  period  next  preceding, 
incurred  in  trade,  or  arising  from  losses  by  fire  not 
covered  by  insurance,  or  losses  otherwise  actually  in- 
curred, and  including  a  reasonable  allowance  for  ex- 
haustion, wear  and  tear  of  property  arising  out  of 
its  use  or  employment  in  a  business  or  trade ;  provid- 
ed, how^ever,  that  in  no  case  shall  such  depreciation 
exceed  the  amount  actuallj^  shoAvn  by  and  as  written 
off  the  books. 

Provided,  that  no  deduction  shall  be  made  for  any 
amounts  paid  out  for  new  buildings,  permanent  im- 
provements or  betterments,  made  to  increase  the 
value  of  any  property  or  estate. 

Provided,  further,  that  no  deduction  shall  be  made 
for  personal  or  family  expenses,  the  exemption  of 
fifteen  hundred  dollars  for  each  taxation  period, 
mentioned  in  Section  1305,  being  in  lieu  of  the  same. 

Provided,  further,  that  Avhere  allowable  under 
this  chapter,  only  one  deduction  of  fifteen  hundred 
dollars  for  each  taxation  period  shall  be  made  from 
the  aggregate  annual  income  of  all  the  members  of 
one  family,  composed  of  one  or  both  parents  and  one 
or  more  minor  children,  or  husband  and  wife;  that 
guardians  shall  be  allowed  to  make  a  deduction  in 
favor  of  each  and  every  ward,  except  where  two  or 
more  wards  are  comprised  in  one  family,  in  which 
case  the  aggregate  deduction  in  their  favor  shall  not 
exceed  fifteen  hundred  dollars  for  each  taxation 
period. 
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Provided,  further,  that  in  assessing  the  income  of 
any  person  or  corporation  there  shall  not  be  includ- 
ed the  amount  received  from  any  corporation  as 
dividends  upon  the  stock  of  such  corporation  if  the 
tax  of  two  per  centum  has  been  assessed  upon  the 
net  profits  of  such  corporation  as  required  by  this 
chapter,  nor  any  bequest  or  inheritance  otherwise 
taxed  as  such. 
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STATEMENT. 


Upon  the  Statement  of  the  Case  in  the  brief  of 
Plaintiff  in  Error,  three  questions  are  presented  for 
the  determination  of  this  court : 

I.  AVhether  this  Court  will  accord  controlling 
weight  to  the  construction  of  the  local  tax  statutes 
by  the  Territorial  Supreme  Court,  and  so  will  affirm 
the  judgment  rendered  by  that  court  in  this  cause; 


II.  Whether  the  judgment  of  the  local  court  that 
the  receipts  of  plaintiff  in  error  for  strike  losses  de- 
termined by  the  decrease  estimated  in  taxable  net 
profits  arising  from  the  strike  were  taxable  as  in- 
come for  1920  under  the  Hawaiian  statute  is  so 
clearly  wrong  as  to  require  reversal  at  the  hands  of 
this  court; 

III.  Whether  the  judgment  of  the  Hawaiian 
court  that  income  from  securities  purchased  and 
held  for  safe-keeping  in  California  until  sold  was 
income  derived  from  property  owned  in  Hawaii  and 
taxable  under  the  Hawaiian  statute  is  so  clearly 
erroneous  as  to  require  reversal  at  the  hands  of  this 
court. 

AEGUMENT. 

I. 

It  will  be  observed  by  the  court  that  this  writ  of 
error  is  to  review  a  decision  of  the  Territorial  Su- 
preme Court  based  entirely  upon  a  construction  of 
the  tax  laws  of  the  Territory. 

THE  FEDERAL  APPELLATE  COURT  WILL 
NOT  DISTURB  THE  DECISION  OF  THE  TER- 
RITORIAL SUPREME  COURT  INTERPRETING 
A  LOCAL  LAW,  UNLESS  THERE  IS  CLEAR 
ERROR. 

While  this  court  has,  of  course,  full  power  to  re- 
verse the  Territorial  Supreme  Court  in  any  case  that 
is  brought  up  upon  appeal  or  writ  of  error,  it  is  the 
rule  of  action  of  the  appellate  court,  long  sanctioned 
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and  established,  that  only  upon  conviction  of  clear 
error  will  it  disturb  the  finding  of  the  local  court 
upon  matters  of  local  law. 

Cardona  v.  Quinones,  240  U.  S.  83,  88. 
Martinez  v.  Mendez,  256  Fed.  596. 
The  court  will  not  reverse  unless  there  is  "mani- 
fest error." 

Treat  v.  Grand  Canyon  Ry.  Co.,  222  U.  S.  448, 

452. 
English  v.  Arizona,  214  U.  S.  359. 
Santa  Fe  County  v.  Coler,  215  U.  S.  296. 
The  "settled  rule"  of  the  Supreme  Court  of  the 
United  States  is  to  accept  the  construction  placed  by 
a  Territorial  court  upon  a  local  statute  and  not  to 
disregard  the  same  unless  constrained  to  do  so  by 
the  "clearest  conviction  of  serious  error." 

Work  V.  United  Globe  Mines,  231  U.  S.  595,  599. 
The  construction  of  a  local  statute  by  the  local 
Territorial   court   "is   of   great  if  not   controlling 
weight." 

Leivis  V.  Herrera,  208  U.  S.  309,  314. 
The  views  of  the  Territorial  court  are  "very  per- 
suasive" on  the  United  States  Court  as  to  the  con- 
struction of  local  statutes. 

Crary  v.  Dye,  208  U.  S.  515,  519. 
Thus,  even  where  the  Territorial  court  in  constru- 
ing the  statute  in  question  ignored  the  rule  of  statu- 
tory interpretation,  which  Idemands  that  when  a 
statute  is  copied  from  another  state,  the  interpreta- 
tion which  had  theretofore  been  placed  upon  that 
statute  is  regarded  as  transplanted  also,  the  Su- 


preme  Court  of  tlie  United  States  affirmed  the  con- 
struction of  the  Territorial  court. 

Copper  Queen  Mining  Co,  v.  Arizona  Board,  206 
U.  S.  474,  479. 
APPLICATIONS  OF  THE  RULE  IN  APPEALS 
FROM  THE  SUPREME  COURT  OF  HAWAII. 

The  rule  that  the  construction  by  the  local  court 
of  local  law  is  of  great  if  not  controlling  weight  with 
the  appellate  court  has  been  applied  both  by  the  Su- 
preme Court  of  the  United  States,  and  by  this  court 
in  passing  upon  appeals  from  Hawaii. 

Thus,  this  court  has  affirmed  the  construction  by 
the  Territorial  Supreme  Court  of  Territorial  stat- 
utes. 

Hawaii  County  v.  Halawa  Plantation,  239  Fed. 

836,  839. 
Castle  V.  Castle,  281  Fed.  609,  612. 
The  Supreme  Court  of  the  United  States  has  af- 
firmed the  local  construction  of  the  local  law  of  Ha- 
waii in  the  following  cases : 

Kealoha  v.  Castle,  210  U.  S.  149. 
Cotton  V.  Hawaii,  211  U.  S.  162. 
Lewers  d  Cooke  v.  Atclierley,  222  U.  S.  285. 
Kapiolani  Estate  v,  Atclierley,  238  U.  S.  119. 
John  li  Estate  v.  Broivn,  235  U.  S.  342. 
THE  ISSUES  PRESENTED  TO  THIS  COURT 
IN  THE  INSTANT  CASE  ARE  ESSENTIALLY 
MATTERS   OF  LOCAL   LAW,   AND  THE   CON- 
STRUCTION OF  THE  LOCAL  SUPREME  COURT 
IS  ENTITLED  TO  GREAT,  IF  NOT  CONTROL- 
LING, WEIGHT. 


Taxation  laws  are  essentially  local  in  their  nature, 
as  tlie  provisions  for  taxation  in  every  state,  terri- 
tory or  municipality  differ  from  others  as  a  rule,  ac- 
cording to  the  necessities  of  the  different  communi- 
ties and  the  temper  of  the  different  law-making 
bodies. 

"No  question  is  more  clearly  a  matter  of  local  law 
than  one  arising  under  the  tax  laws." 
Lewis  V.  Monson,  151  U.  S.  545,  549. 
Bardon  v.  Improvement  Co.,  157  U.  S.  327,  331. 

This  very  court,  in  a  decision  construing  a  tax  law 
of  Hawaii  rendered  no  later  than  June  5,  1922,  ad- 
hered to  this  "settled  rule"  of  decision,  saying : 

"The  questions  thus  involved  call  for  the  construc- 
tion of  the  local  territorial  statute,  and  while  this 
court  is,  of  course,  not  precluded  from  reviewing  the 
ruling  of  the  Supreme  Court  of  the  Territory  as  it 
would  a  decision  of  a  state  Supreme  Court  under 
siniilar  circumstances,  it  naturally  will  lean  toward 
the  interpretation  adopted  by  that  court,  and  will 
not  be  disposed  to  disturb  the  decision  unless  there 
is  clear  error.  Fooo  v.  Haarstick,  156  U.  S.  679 ;  Cop- 
per Queen  Consolidated  Mining  Co.  v.  Territorial 
Board  of  Equalization,  206  U.  S.  474 ;  English  v.  Ter- 
ritory of  Arizona,  214  U.  S.  359;  Clason  v.  Matko, 
223  U.  S.  646.  And  no  such  error  appears  in  the  in- 
stant case." 

Castle  V.  Castle,  281  Fed.  609,  612. 
The  principle  has  been  affirmed  in  the  following 
cases  dealing  with  Territorial  tax  statutes. 

Copper  Queen  Consolidated  Mining  Co.  v.  Ter- 
ritorial Board  of  Equalization,  supra. 
English  v.  Territory  of  Arizona,  supra. 
Treat  v.  Grand  Canyon  Ry.  Co.,  supra. 
Santa  Fe  County  v.  Coler,  supra. 
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It  is  respectfully  submitted  that  the  issues  before 
the  court  in  the  instant  case  fall  within  the  same 
category  as  did  the  Castle  case;  and  that  the  deci- 
sion of  the  Territorial  Supreme  Court  interpreting 
Sections  130G  and  1307,  K.  L.  Hawaii,  1915,  concern- 
ing taxation  should  receive  the  same  affirmance  from 
this  court  as  it  rendered  when  the  Hawaiian  Su- 
]3reme  Court  interpreted  R.  L.  Hawaii,  1915,  Section 
1323,  concerning  taxation  in  the  Castle  case,  just 
cited. 

II. 

While  the  statement  of  the  plaintiff  in  error  on  the 
strike  losses  is,  in  the  main,  correct,  yet  one  very 
significant  feature  in  the  Submission  of  this  point 
(Record  p.  3)  was  omitted  from  that  statement.  It 
appears  that  the  losses  under^T:*itten  by  the  Ha- 
waiian Sugar  Planters'  Association  were  to  be  deter- 
mined in  amount  "by  the  decrease  estimated  in  tax- 
able net  profits  arising  from  or  due  to  the  disturbed 
labor  conditions."  Thus  the  proposition  set  forth  by 
Ewa  Plantation  in  its  brief  (Brief  pp.  11  and  12) 
that  "it  could  not  be  known  in  the  year  1920,  there- 
fore, whether  the  compensation  moneys  were  merely 
a  return  of  capital  or  partly  a  return  of  capital  and 
partly  profit"  and  "the  assessor  had  not  the  power 
'to  convert  a  sum  received — as  compensation  for 
damages  caused  by  the  laborers'  strike'  wholly  into 
a  profit  upon  which  the  taxpayer  should  pay  income 
tax"  has  not  the  same  force  that  it  would  have  in 
the  absence  of  this  feature  of  the  Submission.    Since 


the  contributions  made  through  the  Hawaiian  Plant- 
ers were  determined  by  an  estimated  decrease  in 
taxable  net  profits,  that  determination  should  cer- 
tainly characterize  the  contribution.  It  was  a  pres- 
ent payment  in  liquidation  of  present  and  future 
profits  foregone,  and  certainly  cannot  be  considered 
as  compensation  for  capital,  or,  indeed  as  anything 
but  a  present  realization  of  taxable  profits. 
THE  STKIKE  LOSSES. 
The  question  iDresented  is  Avhether  the  contribu- 
tions of  the  Hawaiian  Sugar  Planters'  Association, 
an  organization  comprising  every  sugar  plantation 
and  mill  company  in  the  Territory,  to  Ewa  Planta- 
tion, in  liquidation  of  the  losses  sustained  by  Ewa 
Plantation  in  connection  with  fighting  the  labor 
strike  on  that  plantation,  the  amount  of  the  contri- 
bution being  determined  by  the  estimated  decrease 
in  taxable  net  profits  of  Ewa  arising  from  or  due  to 
the  disturbed  labor  conditions  should  be  apportioned 
as  income  received  during  1920,  1921  and  1922,  or 
should  be  taxed  as  income  for  1920,  the  year  in 
which  it  was  actually  received.  The  contention  of 
the  taxpayer  is  that  it  should  be  apportioned  over 
the  three  years.  The  contention  of  the  Territory  is 
that  it  was  income  taxable  entirely  during  the  year 
1920.  The  determination  of  the  controversy  rests 
entirely  in  the  interpretation  of  the  following  Ha- 
waiian statutes  on  taxation  and  upon  the  Hawaiian 
decisions  construing  those  statutes. 
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^'Sec.  1306.  On  corporation  income.  There  shall 
be  levied,  assessed,  collected  and  paid  annually,  ex- 
cept as  hereinafter  provided,  a  tax  of  two  per  cent, 
on  the  net  profit  or  incomie  above  actual  operating 
and  business  expenses  derived  during  each  taxation 
period,  from  all  property  owned,  and  every  business, 
trade,  employment  or  vocation,  carried  on  in  the  Ter- 
ritory of  Hawaii,  of  all  corporations,  doing  business 
for  profit  in  the  Territory,  no  matter  where  created 
and  organized ;  provided,  however,  that  nothing  here- 
in contained  shall  apply  to  corporations,  companies 
or  associations,  conducted  solely  for  charitable,  reli- 
gious, educational  or  scientific  purposes,  including 
fraternal  beneficiary  societies,  nor  to  insurance  com- 
panies, taxed  on  a  percentage  of  the  premiums  under 
the  authority  of  another  law." 

"Sec.  1307.  Income  includes  what.  In  estimating 
the  gains,  profits  and  income  of  any  person  or  cor- 
poration, there  shall  be  included  all  income  derived 
from  interest  upon  notes,  bonds  and  other  securi- 
ties, except  such  bonds  of  the  Territory  of  Hawaii 
or  of  municipalities  created  by  this  Territory,  the 
principal  and  interest  of  which  are  by  the  law  of 
their  issuance  exempt  ^rom  all  taxation;  profits 
realized  within  the  taxation  period  from  sales  of 
real  estate,  including  leaseholds  purchased  within 
two  years ;  dividends  upon  the  stock  of  any  corpora- 
tion ;  the  amount  of  all  premiums  on  bonds,  notes  or 
coupons;  the  amount  of  sales  of  all  movable  prop- 
erty, less  the  amount  expended  in  the  purchase  or 
production  of  the  same,  and  in  the  case  of  a  person 
not  including  any  part  thereof  consumed  directly 
by  him  or  his  family;  money  and  the  value  of  all 
personal  property  acquired  by  gift  or  inheritance, 
and  all  other  gains,  profits  and  income  derived  from 
any  source  whatsoever  during  said  taxation  period." 

The  contention  of  the  taxpayer  expressed  in  sim- 
ple terms  is  this :  that  the  provision  of  Section  1307 
providing  that  "in  estimating  the  gains,  profits  and 
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income  of  any  j)erson  or  corporation  there  shall  be 
inclnded  =!=  *  *  the  amount  of  sales  of  all  movable 
property  less  the  amount  expended  in  the  purchase 
or  production  of  the  same  *  *  *  and  all  other  gains, 
profits,  and  income  derived  from  any  source  what- 
soever during  said  taxation  period"  establishes  a 
method  of  taxation  based  upon  the  "crop  system!"  of 
raising  sugar  in  Hawaii  whereby  in  returning  the 
profits  realized  from  the  sale  of  each  of  the  three  an- 
nual crops  which  are  growing  at  the  same  time,  the 
amounts  expended  in  the  production  of  each  crop, 
whether  expended  in  the  year  of  the  sale  or  in  the 
two  years  preceding  its  maturity,  are  to  be  deducted 
from  the  amount  of  that  sale  in  determining  the  tax- 
able income ;  that  this  contention  is  supported  by  the 
case  of  Tax  Assessor  v.  Laupahoehoe  Sugar  Com- 
pany,  18  Haw.  206,  and  the  Income  Tax  Appeal 
Cases,  18  Haw.  596,  and  that  finally  contributions 
of  money  to  reimburse  the  plantation  for  expenses 
incurred  in  fighting  a  labor  strike  properly  come 
within  the  words  of  the  statute  "less  the  amount  ex- 
pended in  the  purchase  or  production"  of  the  sugar 
crop. 

It  is  true  that  nowhere  does  the  taxpayer  state 
baldly  that  contributions  toward  fighting  the  strike 
are  "amounts  expended  in  the  purchase  or  produc- 
tion" of  movable  property,  to- wit:  sugar  cane.  It 
characterizes  the  statute  and  the  decisions  above 
cited  as  "establishing  a  crop  system  of  accounting" 
and  thereby  seeks  to  include  within  the  wording  of 
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the  statute  all  expenses  which  It  may  arbitrarily 
assign  to  the  three  yearly  crops  which  may  be  grow- 
ing at  the  time  the  expenses  occur  or  the  contribu- 
tions are  received. 

The  contention  of  the  Territory  is  that  in  deduct- 
ing amounts  from  the  profits  of  the  sales,  or  in  classi- 
fying moneys  received  as  amounts  of  sales,  of  all 
movable  property,  such  sums  must  come  within  the 
meaning  of  the  phraseology  of  the  statute ;  that  con- 
tributions of  other  interested  parties  toward  fight- 
ing a  strike  can  in  no  sense  be  regarded  either  as 
''the  amount  of  sales  of  all  movable  property"  nor 
can  they  be  regarded  as  "an  amount  expended  in  the 
purchase  or  production  of  the  same"  nor  even — to  go 
to  the  furtherest  length  with  the  taxpayer — can  they 
be  regarded  as  reimbursements  for  the  amounts  ex- 
pended in  the  purchase  or  production  of  such  mova- 
ble property;  that  since  they  come  neither  within 
that  portion  of  the  statute  just  quoted,  nor  within 
the  other   designated  sources,   these   contributions 
properly  come  within  that  phrase  of  the  statute 
which  defines  as  taxable  income  "all  other  gains, 
profits  and  income  derived  from  any  source  whatso- 
ever during  said  taxable  period"  and  that  they  must 
therefore  be  assessed  as  taxable  income  for  the  year, 
or  taxable  period,  in  which  they  were  received,  to- 
wit :  1920. 

THE  STKIKE  LOSS  EECEIPTS  WERE 
NEITHER  "AMOUNTS  EXPENDED  IN  THE 
PURCHASE  OR  PRODUCTION"  OF  "MOVABLE 
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PROPERTY"  SOLD  NOR  WERE  THEY  REIM- 
BURSEMENTS FOR  AMOUNTS  EXPENDED  IN 
THE  PURCHASE  OR  PRODUCTION  OF  MOVA- 
BLE PROPERTY  SOLD. 

Chapter  4,  Sec.  9,  R.  L.  1915,  Hawaii,  on  the  con- 
struction of  laws  provides  that  the  words  of  a  law 
are  generally  to  be  understood  in  their  most  known 
and  used  signification  without  attending  so  much  to 
the  literal  and  strictly  grammatical  construction  of 
the  words  as  to  their  general  or  popular  use  or  mean- 
ing. 

It  is  submitted  that  not  merely  the  general  and 
popular  meaning  but  the  only  possible  meaning  of 
the  phrase  "the  amount  of  sales  of  all  movable  prop- 
erty less  the  amount  expended  in  the  purchase  or 
production  of  the  samie"  excludes  a  receipt  of  moneys 
contributed  under  contract  as  a  share  in  fighting  a 
labor  strike,  the  amount  being  determined  by  the  de- 
crease in  taxable  profits  of  the  strike-fighting  com- 
pany during  the  period  of  the  strike.  The  amount, 
it  will  be  observed,  is  not  determined  by  a  diminution 
in  the  amount  of  sale  price  of  movable  property;  it 
is  not  determined  by  amounts  expended  in  the  pur- 
chase or  production  of  that  movable  property,  the 
cane.  It  is  determined  purely  by  a  loss  of  profits 
due  to  a  struggle  with  striking  laborers. 

In  other  words,  if  it  is  in  any  degree  akin  to  what 
the  taxpayer  contends,  then  it  is  so  only  because  the 
contribution  may  be  regarded  as  a  reimbursement 
of  the  plantation,  not  for  the  amount  of  cane  pro- 
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duced,  not  for  the  amounts  expended  for  the  pur- 
chase or  production  of  that  cane,  but  because  it 
seemed  desirable  to  all  the  plantations  for  their 
future  benefit  that  the  plantation  upon  which  the 
strike  occurred  should  forego  its  production  for  a 
certain  time.  It  is  reimbursement  perhaps  for  a 
diminution  in  production  but  certainly  not  a  reim- 
bursemsent  for  the  production  itself. 

THE  AMOUNT  CONTKIBUTED  CANNOT  POS- 
SIBLY BE  REGAKDED  AS  COMING  WITHIN 
SECTION  1308  PROVIDING  THAT  IN  COMPUT- 
ING INCOMES  THE  NECESSARY  EXPENSES 
ACTUALLY  INCURRED  IN  CARRYING  ON  ANY 
BUSINESS,  TRADE,  PROFESSION  OR  OCCU- 
PATION OR  MANAGING  ANY  PROPERTY 
SHALL  BE  DEDUCTED.  THE  CASES  IN  18  HA- 
WAIIAN CONSIDERED. 

In  neither  of  the  two  cases  in  18  Hawaiian  {Tax 
Assessor  vs.  LaupahoeJioe  Sugar  Company^  18  Haw. 
206,  Income  Tax  Cases,  18  Haw.  596 ) ,  relied  upon  by 
the  taxpayers,  was  it  held  that  income  is  to  be  taxed 
in  any  year  other  than  that  in  which  it  is  actually 
received.  The  question  in  each  of  those  two  cases 
was  simply  as  to  the  deductibility  of  certain  ex- 
penses in  a  given  year  and  did  not  relate  to  the  tax- 
ability of  income  in  a  given  year. 

The  contention  of  the  Territory  is  consistent  with 
the  decision  reached  in  these  two  cases.  It  is  believed 
that  they  were  correct  construction  of  those  portions 
of  the  tax  statutes  then  before  the  court  for  consider- 
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ation.  In  each  of  those  cases  the  income  returned  was 
that  received  by  the  taxpayer  from  the  sales  of  mova- 
ble property,  to-wit :  its  crops  of  cane  and  yields  of 
sugar ;  and  the  sole  question  was  as  to  what  expendi- 
tures were  deductable  from  the  gross  income  receiv- 
ed from  those  sales. 

It  was  held  in  the  one  case  {Tax  Assessor  v.  Lau- 
pahoehoe  Sugar  Co.,  supra)  in  which  the  taxable  in- 
come was  that  received  during  a  certain  six-months 
taxation  period,  that  moneys  expended  prior  to  that 
taxation  period  in  the  production  of  the  same  sugar 
was  deductible,  and  in  the  other  cases,  Income  Tax 
Appeal  Cases,  supra),  in  which  the  taxable  income 
was  that  received  in  the  year  1906  from  the  crop  of 
1906,  that  moneys  paid  out  in  1906  upon  the  crop  to 
be  harvested  in  1908  was  not  deductible. 

Those  two  decisions  were  required  by  the  words  of 
the  statute.  They  related  to  the  provision  of  the  stat- 
ute (now  R.  L.  Sec.  1307)  that  in  taxable  income 
there  should  be  included  "the  amount  of  sales  of  all 
movable  property,  less  the  amount  expended  in  the 
purchase  or  production  of  the  same."  In  each  of 
these  cases  the  taxable  incon^e,  without  dispute  was 
derived  from  sales  of  movable  property.  Under  these 
circumstances,  the  language  of  the  statute  was  clear 
that  any  amount  expended  in  the  production  of  that 
movable  property  should  be  deducted  and  equally 
clear  that  any  amount  not  expended  in  the  produc- 
tion of  that  particular  property  was  not  deductible 
under  that  particular  provision. 
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In  the  case  at  bar,  however,  the  moneys  received 
did  not  come  from  the  sales  of  movable  property 
whether  cane  or  sugar  or  anything  else.  They  were 
therefore, — not  falling  within  any  of  the  other  enu- 
merated sources  of  income  in  the  statute, — properly 
held  to  be  "other  income  derived  from  any  source 
whatsoever,"  and  taxable  for  the  period  in  which  it 
Avas  actually  received. 

Moreover,  this  court  will  follow  the  Territorial 
court's  construction  of  these  cases,  made  in  the  case 
at  bar  (Kecord  p.  32). 

Territory  of  Hawaii  v.  Hutchinson  Sugar  Co., 
272  Fed.  856,  859. 

The  various  sections  of  the  income  tax  statutes  all 
consistently  provide  that  income  shall  be  taxable  in 
the  year  in  which  it  is  "derived"  or  "realized"  or  ^'ac- 
quired" (these  terms  are  all  synonyms, — see  Wilder 
V.  Trust  Company,  20  Haw.  589). 

There  seems  to  be  no  room  for  argument  on 
this  subject.  In  Section  1306,  and  1307,  which  are 
the  sections  directly  involved  in  the  case  at  bar,  the 
provision  is  that  the  tax  shall  be  leviable  on  the  net 
profit  or  income  "derived  during  each  taxation 
period."  The  taxation  period  is  clearly  defined  in 
Section  1305,  as  being  "the  year  immediately  preced- 
ing the  first  day  of  January  of  each  year  in  which 
said  tax  is  payable,"  and  in  Sec.  1307  the  provision 
is  that  "in  estimating  the  gains,  profits  and  income," 
there  shall  be  included  all  income  derived  from  cer- 
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tain  stated  sources  not  now  material  "and  all  other 
gains,  profits  and  income  derived  from  any  source 
whatsoever  during  said  taxation  period." 

The  language  is  wholly  unambiguous ;  the  taxable 
income  is  the  income  derived  or  received  "during 
each  taxation  period." 

THE  DECISIONS  OF  THE  HAWAIIAN  COURT 
HAVE  NEVEK  ESTABLISHED  A  "CROP  SYS- 
TEM" OF  ACCOUNTING,  AS  CONTENDED  BY 
THE  TAXPAYER. 

That  court  has  not  at  any  time  held  that  income 
due  during  the  taxation  period  but  not  actually  re- 
ceived is  taxable  as  income  of  that  year  or  that  in- 
come received  during  the  taxation  period  is  not  tax- 
able in  January  or  February  following,  because  un- 
der the  "crop  system"  or  under  some  other  system 
of  bookkeeping  the  incomle  is  treated  as  income  of 
some  earlier  or  of  some  later  year. 

It  is  respectfully  submitted  that  the  language  of 
the  United  States  Supreme  Court  used  in  a  case 
where  an  Insurance  company  was  seeking  to  have 
premiums  already  paid  allocated  for  income  tax 
purposes  to  different  years  than  that  in  which  the 
premiums  were  paid,  upon  the  ground  that  the  pre- 
miums were  still  in  the  hands  of  the  agents,  applies 
with  peculiar  force  to  the  present  case. 

"Only  imperative  language  in  the  statute  would 
justify  a  construction  which  would  place  it  in  the 
power  of  the  claimant,  by  private  contract  with  its 
agents,  to  shift  payment  of  taxes  from  one  taxing 
year  to  another." 
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Maryland  Casualty  Co.  v.   United  States,  251 
U.  S.  342,  347. 

In  the  case  at  bar  the  taxpayer  seeks  to  shift  pay- 
ment of  taxes  from  one  taxing  year  to  another,  by  a 
boolvl^eeping  system  which  would  return  moneys 
actually  received  and  available  for  all  corporate 
purposes  in  one  year,  as  income  for  another  year. 
Not  only  is  there  no  "imperative  language  in  the 
statute"  which  would  "justify"  this  attenlpt,  but  the 
wording  of  the  statute  is  clear  that  such  sums  shall 
be  taxed  as  income  for  the  year  in  which  they  are 
received. 

When  income  is  actually  received,  with  liberty  for 
full  beneficial  enjoyment,  it  is  taxable  as  income  for 
the  year  when  it  is  received  and  cannot  be  delayed 
in  its  payment  of  the  tax  in  order  to  conform  to  some 
particular  system  of  bookkeeping. 

Even  if,  therefore,  it  were  the  fact,  as  it  is  not, 
that  the  sum  of  $133,706.29  was  received  by  the  Ewa 
Plantation  Conii'pany  on  December  31, 1920,  as  a  pay- 
ment in  advance  for  sugar  to  be  produced  and  sold  in 
1921,  still  that  would  not  make  that  amount  non- 
taxable as  income  of  1920.  The  command  of  the  stat- 
ute would  still  be  imperative,  that  since  the  income 
was  received  in  1920  it  was  taxable  as  income  of 
1920. 

The  only  question  which  arises  is  as  to  the  taxa- 
bility of  income  as  income  of  the  year  in  which  it 
was  received.  It  should  be  borne  in  mind  throughout 
this  portion  of  the  case  that  the  $2,791,697.72  receiv- 
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ed  by  the  Ewa  Plantation  Comx)any  Avas  received  by 
it  not  in  payment  oi"  inovable  property  which  it  had 
sold  or  expected  to  sell,  but  in  compensation  for  its 
inability  to  produce  property  at  all  or  for  its  inabil- 
ity to  produce  a  portion  of  its  crop  at  as  low  a  cost 
as  it  was  accustomed  to  produce  it. 

It  does  not  follow  at  all  from  the  ruling  in  the  two 
cases  in  18  Hawaiian  under  the  particular  circum- 
stances of  these  cases,  that  certain  expenses  of  a 
prior  period  were  deductible  in  a  later  period,  that 
income  actually  received  in  one  year  is  taxable  as  in- 
come of  another  year.  The  rulings  in  18  Hawaiian 
were  covered  by  the  requirements  of  the  plain  lan- 
guage of  the  statute  governing  what  should  be  de- 
of  the  statute  governing  what  should  be  deducted  in 
ducted  in  determining  taxable  income.  The  sugges- 
tion that  income  actually  received  in  one  year  should 
not  be  taxable  as  income  of  that  year,  but  should  be 
taxed  as  income  of  another  year,  is  not  only  not  re- 
quired by  the  phrasing  of  the  statute,  but  would  be  in 
absolute  violation  of  the  statutory  requirement  that 
"there  shall  be  levied,  assessed,  collected  and  paid 
annually  *  *  *  a  tax  of  two  per  cent  on  the  net 
profit  or  income  above  actual  operating  and  business 
expenses  derived  during  each  taxation  period  *  *  *" 
and  that  in  estimating  that  net  profit  or  income  there 
shall  be  included  "all  other  gains,  profits  and  income 
derived  from  any  source  whatsoever  during  said  tax- 
ation period." 
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THE  TAXPAYER  IS  ESTOPPED  TO  CLAIM 
THAT  THE  STRIKE  CONTRIBUTION  IS  NOT 
INCOME  FOR  1920,  AND  TO  CLAIM  THAT  THE 
"CROP  SYSTEM  OF  ACCOUNTING"  APPLIES, 
FOR  IT  RETURNED  ITS  OWN  PRO  RATA  CON- 
TRIBUTION TO  THIS  VERY  FUND  AS  AN  EX- 
PENSE ENTIRELY  CHARGEABLE  TO  1920. 

But  there  is  a  further  reason  why  the  ruling  of  the 
Supreme  Court  of  Hawaii  was  wholly  correct  in  de- 
nying the  taxpayer's  claim  to  distribute  its  reim- 
bursement of  strike  losses  over  three  annual  crops. 
That  is,  that  the  taxpayer  in  deducting  its  expenses 
for  the  year  1920,  deducted  the  entire  amount  of  Ewa 
Plantation  Company's  pro  rata  share  in  the  contribu- 
tion (Record,  p.  4)  as  an  expense  chargeable  in  1920. 

It  requires  little  argument  to  show  that  if  the 
strike  loss  contributions  were  to  be  chargeable  under 
the  "crop  system  of  accounting"  which  would  appro- 
priate a  portion  of  them  to  each  of  three  annual 
crops,  that  Ewa's  share  of  disbursenient  as  well  as 
its  share  of  receipts  should  be  accounted  for  in  the 
same  manner,  and  charged  proportionately  to  each 
of  three  annual  crops. 

We  submit  that  the  company's  own  return  stamps 
the  claim  that  the  receipts  should  be  apportioned  to 
each  of  three  annual  crops  as  a  trifle  inconsistent. 
It  is  a  well-recognized  and  established  rule  of  tax 
law,  that  the  taxpayer  by  the  form  of  his  return  may 
estop  himself  to  contradict  his  return  in  the  nature, 
title  and  value  of  his  property. 
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37  Cyc.  994. 

Dull  V.  Le  Fevre,  222  Fed.  471,  474. 
In  re  Bushnell,  215  Fed.  651,  654. 
Union  School  Dist.  v.  Bishop,  76  Conn.  695,  66 
L.  K.  A.  989. 

It  is  submitted  that  when  the  taxpayer  character- 
izes strike  contributions  ivhen  made  by  itself,  as  be- 
ing chargeable  wholly  against  the  taxable  year  1920, 
and  as  not  being  subject  to  the  "crop  system  of  ac- 
counting," it  is  estopped  to  claim  that  it  should  be 
apportioned  to  three  annual  crops,  under  the  "crop 
system  of  accounting"  and  not  be  chargeable  to  the 
taxation  period  of  1920,  when  received  by  itself. 

The  deduction  of  Ewa  contribution  was  correctly 
claimed  and  correctly  allowed  as  a  deduction  from 
the  income  of  the  year  1920,  because  it  was  not  paid 
out  as  a  part  of  the  cost  of  the  production  of  those 
three  crops,  or  of  any  crop  or  crops  and  because  it 
was  paid  out  in  pursuance  with  the  contract  and 
agreement  with  the  Association  as  one  of  the  means 
of  obtaining  this  "other  income  derived  from  any 
source  whatsoever,"  to  wit :  the  sum  of  $2,791,697.72. 

III. 

INTEEEST  ON  MAINLAND  INVESTMENTS. 

The  second  point  raised  by  plaintiff-in-error  is  as 
to  the  correctness  of  the  opinion  and  judgment  of  the 
court  below  on  the  question  as  to  whether  interest 
received  by  the  plaintiff-in-error  during  the  year 
1920  on  the  bonds  and  notes  of  mainland  railroad 
and  industrial  corporations  and  upon  deposits  in 
mainland  banks  was  or  was  not  legally  deductible 
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in  its  tax  return  of  1921  in  ascertaining  its  taxable 
income.  (Kecord,  pp.  33-48).  This  point  is  covered 
by  errors  assigned  and  numbered  3-7,  9  and  10. 
(Kecord,  pp.  80,  81). 

Tlie  agreed  facts  showed : 

That  ever  since  the  incorporation  of  Ewa  Planta- 
tion Company,  Castle  &  Cooke,  Limited,  a  Hawaiian 
corporation,  has  been  its  general  agent  at  Honolulu, 
and  for  upwards  of  twenty  years  last  past  Welch  & 
Company,  a  California  corporation,  has  been  the 
agent  at  San  Francisco  of  said  Castle  &  Cooke,  Lim- 
ited ;  that  at  all  times  during  said  period  the  sugar 
produced  by  the  Ewa  Plantation  Company  has  been 
sold  on  the  mainland  of  the  United  States  and  the 
proceeds  of  sale  have  been  received  by  Welch  &  Com- 
pany and  deposited  by  it  in  California  banks,  and 
credited  on  its  books  to  Castle  &  Cooke,  Limited,  for 
account  of  Ewa  Plantation  Company;  that  against 
said  credit  the  Ewa  Plantation  Company  has  drawn, 
from  time  to  time  as  needed,  n^oneys  required  by  it 
for  the  payment  of  expenses  of  its  plantation  and 
dividends  upon  its  stock ;  that  bonds  and  notes  of  for- 
eign (mainland)  railroad  and  industrial  corpora- 
tions were  purchased  by  Welch  &  Company  with  the 
surplus  moneys  of  the  Ewa  Plantation  Company  so 
held  as  aforesaid  by  the  former  Company  and  the 
said  bonds  and  notes  thereafter,  until  they  were  sold 
on  the  nxainland,  remained  on  deposit  with  said 
Welch  &  Company  and  none  of  said  bonds  and  notes, 
or  the  proceeds  with  which  they  were  purchased,  have 
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been  held  in  said  Territory,  nor  liave  they  been  phys- 
ically present  therein  at  any  time ; 

That  the  Ewa  Plantation  Company  after  including 
it  in  Schedule  A  of  its  return  deducted  the  interest 
accruing  to  it  from  these  investments  during  the 
year  1920  in  its  Territorial  income  tax  return  of  1921, 
by  including  it  in  Schedule  B,  (Kecord,  pp.  16,  18), 
and  that  the  Territory,  acting  through  its  tax  asses- 
sor, disallowed  such  deduction;  and 

That  at  no  time  heretofore  has  the  Territory  con- 
sidered income  derived  from  such  investments  as 
taxable  income  or  included  such  in  assessing  the  in- 
comes of  corporations  or  individuals  under  the  laws 
of  the  Territory.  The  issue  raised  is :  Is  interest 
accruing  from  such  bonds,  notes  and  bank  deposits 
properly  deductible  prior  to  arriving  at  taxable  net 
income  under  the  Territorial  Income  Tax  Act? 

CONSTEUCTION  OF  THE  ACT. 

As  the  income  in  question  was  not  received  "from 
any  business,  trade,  employment  or  vocation  carried 
on"  in  Hawaii,  the  statute  may  be  regarded  as 
though  it  read  ,"There  should  be  levied  a  tax  on  the 
income  from  all  property  owned  in  Hawaii."  The 
question  then  arises  as  to  whether  the  securities, 
bonds,  notes  and  bank  deposits  referred  to  in  the 
submission  are  property  owned  in  Hawaii. 

It  is  true  that  the  Territory  did  not  rely  before 
the  Supreme  Court  of  Hawaii  upon  the  fact  that  the 
wording  of  the  statute  refers  to  the  ownership  being 
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in  Hawaii  rather  tlian  the  property,  but  as  it  is  pro- 
per that  a  decision  should  be  supported  upon  any 
sound  basis,  even  though  the  principal  upon  which  it 
was  decided  was  incorrect,  it  is  deemed  proper  to 
urge  the  point  before  this  court.  {Sullivan  v.  Iron 
Silver  Mining  Co.,  143  U.  S.  431). 

The  Supreme  Court  of  the  Territory  of  Hawaii 
(Record,  pp.  37,  38),  uses  the  following  language  on 
the  construction  of  the  word  "oAvned" : 

"At  the  very  outset  counsel  for  the  Territory  con- 
cede that  the  phrase  'owned  in  Hawaii'  as  employed 
in  Section  1306  must  be  taken  as  referring  to  the 
property  and  not  the  owner  and  the  final  form  of  the 
question  is,  'Are  these  bonds  and  deposits  in  Hawaii,' 
and  that  'the  case  stands  as  though  the  statute  read 
"income  froml  property  in  Hawaii  owned  by  the  tax- 
payer." '  We  are  not  as  ready  as  counsel  to  accept 
this  construction  of  the  meaning  of  the  statute.  It 
seems  to  us  that  it  could  be  strongly  argued  that  the 
phrase  'property  owned  in  Hawaii'  has  reference  to 
the  place  of  ownership  and  not  to  the  location  of  the 
property.  We  are  referred  to  the  rule  that  in  the 
construction  of  a  statute  the  language  employed 
should  be  taken  in  its  common  and  usual  significa- 
tion and  we  are  reminded  that  if  a  person  were  ask- 
ed, 'What  property  do  you  own  in  the  Territory?'  he 
would  not  in  answering  enumerate  bonds  and  notes 
of  foreign  or  mainland  corporations  or  deposits  in 
foreign  or  mainland  banks.  This  may  be  true,  but 
on  the  other  hand  if  the  San  Francisco  agents  of 
these  corporations  were  asked  in  respect  to  the  prop- 
erty in  question,  'Where  are  these  bonds,  notes  or 
bank  credits  owned?'  the  answer  obviously  would  be, 
'In  the  Territory  of  Hawaii,'  and  that  answer  would 
be  entirely  correct." 
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It  is  submitted  that  under  the  authorities  already 
cited  to  the  Court  the  construction  by  the  local  Court 
of  the  local  statute  and  its  m|eaning  is  entitled  to  the 
greatest  possible  weight.  If  this  construction  be 
adopted,  of  course  the  question  is  solved  at  once  fav- 
orably to  the  Territory. 

But  it  is  not  alone  upon  the  language  of  the  Ha- 
waiian court  that  the  Territory  depends.  The  Calif- 
ornia court — and  we  respectfully  request  that  this 
court  have  in  mind  when  California  cases  are  cited 
that  the  taxpayers  are  attempting  to  establish  a  tax- 
able situs  for  the  securities  in  California  rather  than 
in  Hawaii — has  defined  securities  even  though  phys- 
ically absent  from  a  State  as  "owned"  in  the  place 
where  the  owner  resides. 

Estate  of  Fair,  128  Cal.,  607,  613. 

Hunter  v.  Board  of  Supervisors,  33  lo.  376,  378. 

Shares  of  stock,  in  the  absence  of  legislation  pres- 
cribing a  different  rule  are  appropriately  related  to 
the  person  of  the  owner. 

Hawley  v.  Maiden,  232  U.  S.  1,  12. 

It  is  submitted  that  there  is  no  straining  of  lan- 
guage or  of  the  intent  of  the  Legislature  in  holding 
that  the  term  "owned  in"  referred  to  the  concept  of 
ownership  of  intangibles  as  following  the  locality  of 
the  person  of  the  owner. 

In  Section  1305,  K.  L.  1915,  the  Legislature  has 
provided  for  a  levy  and  assessment  of  a  tax  on  in- 
come derived  ''by  every  person  residing  without  the 
Territory  from  all  property  owned  *  -^  *  in  the  Ter- 
ritory."   The  argument  is  made  that  this  conclusive- 


24 

ly  indicates  the  intention  of  the  Legislature  that 
property  must  be  physically  present  in  Hawaii  be- 
fore it  can  be  regarded  as  owned  in  Hawaii.  We  sub- 
mit that  this  is  not  necessarily  so,  that  the  same  dis- 
tinction might  be  made  properly  on  the  statute  in 
regard  to  non-residents  that  the  Territory  claims  in 
regard  to  the  corporations,  namely,  that  in  regard  to 
tangible  property,  whether  real  or  personal,  within 
the  territorial  limits  of  Hawaii,  the  income  there- 
from must  be  taxed  by  the  Territorial  Government, 
whereas,  as  to  intangibles  they  follow  the  person  of 
the  non-resident  owner. 

In  this  connection  the  Territory  desires  to  call  at- 
tention to  the  case  of  Rhodes  vs.  Weldy,  46  Ohio  St., 
234 ;  15  American  State  Keports,  584,  591,  592,  cited 
by  plaintiff-in-error.  There  the  holding  of  the  court 
was  not,  as  cited  by  the  plaintiff-in-error,  that  the 
meaning  of  language  used  in  statutes  should  be  con- 
strued to  be  the  same  wherever  used.  Indeed  the 
court  said  specifically : 

"It  would  not  be  a  sound  proposition  to  say  that 
the  same  word  occurring  in  different  places  in  the 
same  statute  always  means  the  same  thing.  It  may 
sometimes  call  for  a  radically  different  construction." 

But  the  Territory  does  not  ask  for  a  radically  dif- 
ferent construction  of  the  words  "owned  in"  in  Sec- 
tions 1305  and  1306  of  the  Eevised  Statutes ;  it  asks 
for  a  harmonious  construction  which  shall  declare 
that  while  tangible  property  of  all  sorts  is  "in"  the 
place  where  it  is  physically  found  that  the  situs  of 
intangibles  follows  the  person  of  the  o^vner. 
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Again  adopting  that  rule  of  construction  wliicli  is 

specifically  required  in  the  Courts  of  Hawaii,  R.  L. 

1915,  Section  11 : 

"Laws  in  pari  materia  or  upon  the  same  subject 
matter  must  be  construed  with  reference  to  each 
other.  AVhat  is  clear  in  one  statute  may  be  called  in 
aid  to  explain  what  is  doubtful  in  another." 

We  have  the  following  explanation  of  what  the 
Legislature  intended  that  corporate  income  to  in- 
clude. Section  1305  and  1306  provide  whose  income 
shall  be  taxed  and  the  general  broad  classifications 
of  the  sources  from  Avhich  that  income  shall  come. 
Section  1307  then  goes  on  to  explain  in  greater  detail 
how  the  income  shall  be  estimated.  Reading  Sees. 
1305  and  1306  the  other  side  asks,  does  that  include 
bonds  and  other  securities  in  a  case  where,  although 
the  owners  are  residents  of  Hawaii,  the  i)apers  are 
on  the  nxainland?  The  precise  answer  to  this  very 
question  is  given  in  Sec.  1307.  That  Section  says 
that  "in  estimating  *  *  *  the  income  of  any  person 
or  corporation  there  shall  he  included  all  income  de- 
rived from  interest  upon  notes,  bonds  and  other 
securities,  except  such  bonds  of  the  Territory  of  Ha- 
waii or  of  municipalities  created  by  this  Territory, 
the  principal  and  interest  of  which  are  by  the  law 
of  their  issuance  exempted  from  all  taxation."  The 
exception  stated,  of  course,  does  not  apply  to  the 
case  at  bar.  The  naming  of  one  exception,  however, 
does  serve  to  show  that  no  other  exception  was  in- 
tended by  the  legislature.  Enumeratio  unius  exclu- 
sio  alter  ins.   AVhat  could  be  clearer?     The  legisla- 


26 

ture  itself,  anticipating  that  questions  might  arise 
as  to  the  construction  of  some  of  the  provisions  of 
the  earlier  sections,  proceeded  to  give  answers  to 
some  at  least  of  these  questions.  It  said  in  unam- 
biguous language  that  there  ^'shall  he  included"  all 
income  in  Hawaii  derived  from  interest  upon  notes, 
bonds  and  other  securities.  That  means,  if  it  means 
anything  at  all,  that  interest  upon  all  notes  and 
upon  all  bonds  and  upon  all  other  securities  (ex- 
cepting those  which  are  specifically  excepted)  is  tax- 
ed. We  are  not  asking  the  court  to  find  in  Section 
1307  that  things  are  taxed  which  are  not  taxed  under 
Sec.  1305  or  under  Sec.  1306.  It  is  entirely  proper 
for  the  Legislature  to  use  two  sections  to  express  its 
thought,  instead  of  using  one  only;  just  as  it  is  en- 
tirely proper  for  a  person  to  use  two  or  more  sen- 
tences to  express  his  thought  instead  of  endeavoring 
to  confine  himself  to  one  sentence.  In  stating  his 
meaning  a  man  may  use  more  words  rather  than 
fewer  words,  if  he  deems  it  necessary.  It  is  often  as 
difficult  for  a  legislature,  as  it  is  for  an  individual, 
to  express  its  whole  thought  in  all  of  its  details  in 
one  sentence  or  in  one  paragraph.  It  m^ay  deem  it 
necessary  to  use  two  or  more  paragraphs  or  two  or 
more  sections.  Bead  as  we  submit  it  should  be  read, 
there  is  no  inconsistency  between  Sees.  1306  and 
1307;  nor  is  there  any  enlargement  of  Sec.  1306  by 
Sec.  1307.  In  the  case  of  Frear  vs.  Wilder,  25  Haw. 
603,  the  court  found  that  the  reference  to  gifts  in 
Sec.  1307  would  be  an  enlargement  of  Sec.  1305,  and 
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that  the  imposition  of  the  tax  was  accomplished  by 
Sec.  1305  alone  and  could  not  be  enlarged  by  Sec. 
1307.  The  use  which  we  ask  to  be  made  of  Sec.  1307 
in  construing  Sec.  1306  is  not  inconsistent  with  the 
decision  of  the  court  in  the  Frear  case.  The  lan- 
guage of  Sec.  1306,  all  "property  in  Hawaii,"  is 
broad  enough  to  include  the  intangible  credits  under 
consideration  (the  owner  being  domiciled  in  Ha- 
waii) as  well  as  to  include  real  estate,  railroad  cars, 
horses  and  other  tangible  personal  property  phys- 
ically in  the  Territory.  And  if  in  Sec.  1307  the  legis- 
lature has  given  us  direct  light  upon  the  very  ques- 
tion which  arises  in  this  case  as  to  whether  these 
bonds  and  other  securities  are  meant  to  be  included 
as  property  in  Hawaii,  should  our  eyes  be  shut  to 
that  light?  Why  should  it  not  be  gladly  welcomed 
by  the  court  as  rendering  its  task  easier?  The  catch 
words  adopted  by  the  legislature  for  the  beginning 
of  the  section  are,  "INCOME  INCLUDES  WHAT". 
What  inconle?  Can  there  be  any  doubt,  about  it? 
Why,  certainly,  the  income  which  is  taxed  by  Sec- 
tions 1305  and  1306.  And,  again,  the  legislature 
says  that  these  things  which  it  is  about  to  enumerate 
in  Sec.  1307  shall  be  included, — when  and  under  what 
circumstances?  Clearly,  "in  estimating  the  income," 
that  same  income  referred  to  in  Sections  1305  and 
1306.  The  legislature  has  said  it.  Why  should  we 
refuse  to  heed  it?  What  corporations  did  it  mean? 
The  corporations  referred  to  in  Sec.  1305.  What 
gains,  profits  and  income  did  it  mean?    The  gains, 
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profits  and  income  of  the  persons  referred  to  in  Sec. 

1305  and  of  the  corporations  referred  to  in  Sec.  130G. 
What  room  is  there  to  doubt  this?  How  can  it  be 
said  that  by  reading  Sec.  1307  and  by  absorbing  the 
light  which  it  gives  we  are  enlarging  Sees.  1305  and 

1306  and  taxing  something  which  the  two  earlier  sec- 
tions do  not  tax?  It  is  submitted  that  such  a  charge 
would  have  no  foundation. 

If,  instead  of  following  the  method  which  it  has 
followed,  the  legislature  had  added  at  the  end  of  the 
first  paragraph  of  Sec.  1305  and  again  just  before 
the  word  ''provided"  in  the  middle  of  Sec.  1306  the 
following  words :  "In  estimating  the  gains,  profits 
and  income  which  we  are  in  this  paragraph  talking 
about  we  mean  that  there  shall  be  included  all  in- 
come derived  from  interest  upon  all  notes,  bonds  or 
other  securities  except  those  issued  by  our  Terri- 
tory or  its  municipalities,"  could  it  be  successfully 
argued  for  a  moment  that  this  addendum  in  each 
section  could  not  serve  to  explain  the  meaning  of  the 
preceding  words  or  to  show  that  the  legislature  did 
mean  to  tax  all  bonds  and  securities  wherever  the 
physical  evidences  thereof  were  situated?  Such  a 
position  would  be  altogether  untenable,  it  is  respect- 
fully submitted.  What  difference  can  it  make  wheth- 
er the  explanatory  Avords  appear  in  another  section 
instead  of  in  the  same  section?  All  Avriters  upon 
analogous  subjects  would  say  that  it  makes  no  differ- 
ence. In  other  words  Sec.  1307  is  to  the  extent  here 
mentioned  the  legislature's  own  dictionary  of  the 
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language  which  it  has  used  in  Sec.  1305  and  1306.  It 
had  a  right  to  use  such  a  dictionary  and  to  furnish 
it  in  advance  to  all  litigants  and  to  all  courts. 

THE  LEGISLATIVE  INTENT 

Plaintiff-in-error  has  called  upon  the  rule  of  con- 
struction that  tax  statutes  shall  be  strictly  construed 
against  the  government.  While  that  is  true  as  a  gen- 
eral proposition,  it  is  not  recognized  as  extending  to 
a  point  where  the  intention  of  the  legislature  should 
be  perverted  in  order  to  exempt  a  large  class  of  prop- 
erty from  taxation. 

"It  may  be  conceded  that  no  tax  can  be  levied  with- 
out express  authority  of  the  law,  but  the  statutes  are 
to  receive  a  reasonable  construction  with  a  view  to 
carrying  out  their  purpose  and  intention." 

Scottish  Union  and  Nat,  Ins.  Go.  vs.  Bowland, 
196  U.  S.,  611,  629. 

It  is  an  old  and  well-recognized  rule  of  construc- 
tion that  the  intent  of  a  legislature  shall  be  controll- 
ing upon  the  courts  in  construing  statutes.  This 
rule  is  adopted  for  Hawaii  by  Section  12,  E.  L.  1915 : 

"One  of  the  most  effectual  ways  of  discovering  the 
true  meaning  of  the  law  when  its  expressions  are  du- 
bious is  by  considering  the  reason  and  spirit  of  it  or 
the  cause  which  induced  the  legislature  to  enact  it." 

On  the  purpose  of  the  law  and  the  intention  of  the 
legislature  in  enacting  it,  we  feel  that  the  Terri- 
tory's position  can  be  most  lucidly  expressed  in  the 
language  of  a  Federal  case.  The  citation  of  this  au- 
thority is  the  more  satisfactory,  as  plaintiff-in-error 
accepts  it  unquestioningly : 
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"Great  weight  and  due  deference  is  always  given 
to  departmental  or  other  executive  construction  of 
laws.  The  acceptance  of  such  construction  is,  how- 
ever, always  limited  by  the  thought  that  the  imposi- 
tion of  a  tax  is  a  legislative  and  not  an  executive 
act,  and  we  are  brought  back  again  to  the  judicial 
construction  of  the  statute.  A  like  observation  may 
he  made  with  respect  to  the  thought  that  Congress 
must  have  intended  this  law  to  yield  revenue,  and 
because  of  this  should  be  given  such  a  construction 
as  will  advance  the  purpose  and  not  nullify  it." 

De  Ganay  v.  Lederer,  239  Fed.  571-2. 

"The  law  should  be  construed  as  a  whole  in  order 
to  determine  the  intention  of  the  legislature — the 
real  end  sought  in  all  interpretation  of  statutes." 

Assessor  v,  Oahu  College,  15  Haw  18. 
STATUTES  IN  PAKI  MATERIA. 

Plaintiff-in-error,  on  page  37  of  its  brief,  has  at- 
tempted to  construe  the  taxation  statute  as  applying 
only  to  personal  property,  the  physical  evidences  of 
which  are  in  the  Territory,  by  calling  in  aid  Section 
6,  R.  L.  1915,  providing  that  the  property  of  all  such 
persons,  while  such  property  is  in  the  Territorial 
jurisdiction  of  this  Territory,  is  also  subject  to  the 
laws. 

Counsel  contend  that  Territorial  jurisdiction  re- 
fers to  physical  boundaries  rather  than  the  power 
and  dominion  of  law  jurisdiction,  and  thus  attempt 
to  restrict  the  operation  of  a  tax  law  to  property 
physically  within  that  physical  boundary  of  the  Ter- 
ritory. 

Counsel  argue  in  a  circle.  Even  accepting  their 
construction  of  Section  6  as  referring  to  physical 
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boundary  of  the  Territory,  there  still  remains  the 
question  as  to  whether  intangible  property  in  theory 
of  law  so  follows  the  person  of  the  owner  as  to  be 
within  the  physical  boundary  of  the  owner's  resi- 
dence. 

"It  has  always  been  the  primary  and  fundamental 
rule  that  no  sovereignty  or  taxing  district  could  exer- 
cise the  power  of  taxation,  except  as  to  property  ac- 
tually or  constructively  within  its  jurisdiction  *  *  * 
Our  Constitution,  therefore,  in  declaring  that  prop- 
erty shall  be  taxed  where  situated  has  done  no  more 
than  declare  the  common  law  rule.  The  purpose  of 
the  Constitution  in  declaring  that  property  should 
be  taxed  in  the  country  where  situated  was  really  to 
define  the  general  jurisdiction  unit  for  the  exercise 
of  the  taxing  power,  and  to  confine  the  exercise  of 
that  power  to  the  subjects  of  taxation  within  that 
unit.  It  did  not  define  what  was  meant  by  the  words 
^where  situated'.  Since  it  had  reference  to  the  tax- 
ing power,  it  evidently  meant  property  where  situat- 
ed for  the  purposes  of  taxation  under  the  general 
principles  of  law  as  then  understood.  County  Treas- 
urer V,  Webb  d  Harrison,  11  Minn.  500;  San  Fran- 
cisco V.  Lux,  64  Cal.  481;  Johnson  v.  Oregon,  2  Or. 
327;  San  Francisco  v.  Macheij,  22  Fed.  602,  607." 

Great  Southern  Life  Ins.  Co.  v.  Austin,  Tex., 

243  S.  W.  778,  780. 
Westinghouse  Electric  d  Mfg.  Co.  v.  Los  Angeles 

County,  Cat.,  205  Pac.  1076. 

But  the  construction  by  the  Hawaiian  court  of 
this  statute  (Section  6)  affords  no  support  to  plain- 
tiff-in-error,  for  in  Carter  v.  the  Insurance  Co.,  10 
Haw.  562,  570,  the  court  indicated  that  Mrs.  Mc- 
Grew,  although  physically  present  in  California,  was 
within  the  Territorial  jurisdiction  of  Hawaii  by  vir- 
tue of  her  husband's  domlicile. 
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CONTEMPORANEOUS  CONSTKUCTION 

It  has  never  been  qnestioned  by  tbe  Territory  tbat 
tlie  construction  by  executive  officers  of  a  law  is  en- 
titled to  respectful  consideration,  but  it  is  denied 
that  such  a  construction  is  controlling.  At  page  47, 
Record,  the  Supreme  Court  of  the  Territory  says : 

"But  the  rule  which  gives  determining  weight  to 
contemporaneous  construction  put  upon  the  statute 
by  those  charged  with  its  execution  applies  only  in 
cases  of  doubt  and  ambiguity.  Courts  will  ordinari- 
ly make  use  of  the  contemporaneous  construction  of 
a  statute  by  executive  and  administrative  officials 
as  an  aid  to  interpretation,  but  an  erroneous  con- 
struction can  never  be  binding  on  the  judiciary." 

Where  exemptions  are  claimed,  the  omissions  of 

the  taxing  officers  of  a  state  in  previous  years  to 

assess  the  property  cannot  control  the  duty  imposed 

by  law  upon  their  successors,  or  the  power  of  the 

legislature  or  the  legal  construction  of  the  statute 

under  which  the  exen]|)tion  is  claimed. 

Vickshurg,  Etc.,  R.  Co.  v.  Dennis,  116  U.  S.  665, 
670. 

Yazoo  Ry.  Co.  v.  Thomas,  132  U.  S.  174,  185. 

Wells  V.  Savannah,  181  U.  S.,  531. 

THE  EARLY  HAWAIIAN  CASES  ON  THE  TAX- 
ATION OF  PERSONALTY. 

In  the  case  of  H.  Hackfeld  d  Co.  3  Haw.  292,  the 
question  was  whether  money  and  merchandise  which 
were  actually  in  the  United  States  and  Europe  were 
taxed  by  the  statute  of  Hawaii.  The  statute  under 
consideration  was  that  imposing  a  direct  tax  upon 
personal  property  and  it  was  held  not  to  include 
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within  its  terms  tangible  personal  property  (money 
and  merchandise)  which  were  in  the  United  States 
and  Europe.  The  statute  there  under  consideration 
was  sufficiently  clear  in  its  language  to  show  that  the 
intention  of  the  legislature  was  to  exclude  money 
and  merchandise  not  within  the  Territory.  For  ex- 
aniple,  it  taxed  only  those  moneys  which  were  "in 
hand."  It  did  not  even  tax  moneys  in  a  bank  in  Ha- 
waii, let  alone  moneys  in  Europe.  The  decision  was 
doubtless  correct  in  so  far  as  the  precise  question 
before  the  Court  is  concerned;  but  when  the  Court 
said  that  the  maxim  as  to  the  situs  following  the 
OAvner  "cannot  become  fact  as  applicable  to  taxa- 
tion, except  by  legislative  enactment,"  the  statement 
was  not  required  by  the  facts  of  the  case,  (because 
in  that  particular  case  there  was  a  statute  which,  as 
construed  by  the  Court,  prevented  the  application  of 
the  maxim)  was  in  other  words  obiter  dictum  and 
was  certainly  contrary  to  all  of  the  reported  cases 
that  we  know  of.  Not  even  the  cases  cited  by  plain- 
tiff-in-error  go  as  far  as  to  say  that  the  maxim  or 
principle  cannot  be  adopted  in  any  case  except  by 
legislative  enactment.  As  appears  from  the  quota- 
tions hereafter  made  there  are  too  many  rulings  of 
the  Supreme  Court  of  the  United  States  and  of  other 
courts  to  the  contrary  to  permit  the  statement  from 
3  Haw.  292,  295,  just  referred  to,  to  stand  as  a  cor- 
rect enunciation  of  the  law. 

The  statement  quoted  in  the  taxpayer's  brief  from 
3  Haw.  297  was  made  by  one  only  of  the  justices.    As 
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above  stated,  tlie  only  property  under  consideration 
in  that  case  was  money  and  goods  which  were  in  the 
United  States  and  Europe.  What  Mr.  Justice  Hart- 
well  said  relating  to  household  furniture,  family 
relics  and  non-negotiable  notes  and  securities,  was 
clearly  oMter  dictum.  Not  only  was  his  statement 
not  an  announcement  of  the  view  of  the  full  court, 
but  it  has  not  the  force  of  even  an  actual  decision  or 
actual  opinion  by  one  justice. 

The  other  Hawaiian  case  cited  on  the  subject  is 
that  of  Hackfeld  vs.  Luce,  4  Haw.  172.  In  that  case 
the  statute  imposed  a  tax  on  "all  personal  property 
of  Avhatever  kind"  and,  as  the  court  said,  "the  same 
section  proceeds  to  illustrate  what  is  personal  estate, 
as  follows: 

"The  term  personal  property  shall  be  construed  to 
include  all  household  furniture,  goods  and  chattels, 
wares  and  merchandise,  all  ships  and  vessels,  wheth- 
er at  home  or  abroad,  all  moneys,  notes  of  hand,  un- 
secured debts,  growing  crops,  public  stocks,  stocks 
in  corporations,  and  every  species  of  property  not  in- 
cluded in  real  estate."  The  court  said  that  "though 
a  personal  tax  cannot  be  assessed  against  a  non- 
resident, nor  can  the  property  of  a  non-resident  be 
taxed  unless  it  has  an  actual  situs  within  the  juris- 
diction, so  as  to  be  under  the  protection  of  its  laws, 
it  is  quite  competent  for  any  government  to  provide 
that  any  tangible  personal  property  situated  within 
its  jurisdiction  may  be  taxed  there  irrespective  of 
the  residence  of  the  owner." 

With  this  statement  of  principles  no  fault  it  is  to 

be  found.    As  has  been  above  stated,  the  State  can 

reach  the   tangibles  within   its   Territorial   limiits 

whether  the  owner  be  a  resident  or  a  non-resident 
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and  can  also  tax  a  resident  and  measure  his  ability 
to  pay  by  tlie  income  which  he  receives  from  property 
elsewhere.    The  court  held  that  certain  debts  pay- 
able to  residents,  secured  by  mortgages  on  real  and 
personal  property  in  the  kingdom,  and  also  certain 
other  debts  payable  to  persons  not  resident  in  this 
kingdom  for  which  non-residents  the  local  taxpayers 
were  agents,  some  of  which  latter  securities  ran  in 
the  name  of  the  local  taxpayers  themselves  though 
held  for  account  of  their  absent  principals,  were  per- 
sonal property  within  the  kingdom.    As  to  the  debts 
due  to  Hackfeld  &  Co.,  the  local  taxpayers,  there 
could  have  been  no  doubt  whatever  that  they  were 
personalty  in  Hawaii  and  taxable  here.    As  to  the 
securities  held  by  Hackfeld  &  Co.,  as  agents  for  the 
persons  in  Germany  the  court  ruled  that  the  lan- 
guage of  the  then  existing  statute  was  such  as  to 
show  that  the  legislature  intended  to  tax  those  also ; 
and  in  doing  so  held  that  the  maxim  mobilia  sequun- 
tur  personam  could  be  departed  from.     If  by  that 
reasoning  the  court  meant  that  the  maxim  could  be 
applied  or  disregarded  in  the  sole  discretion  of  the 
Court,  it  is  submitted  that  the  ruling  was  against 
the  great  weight  of  authority  and  against  the  view  of 
the  Supreme  Court  of  the  United  States  as  quoted 
in  this  brief.    If,  on  the  other  hand,  by  that  reason- 
ing the  court  meant  that  our  statute,  as  construed 
by  it  impliedly  repealed  the  maxim  for  the  purposes 
of  the  taxation  thereby  imposed,  the  ruling  is  one 
that  is  immaterial  in  the  case  at  bar.    Each  statute 
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has  to  be  cousidered  upon  its  own  merits  and  with 
reference  to  its  application  to  the  particular  state  of 
facts  in  hand. 

The  court  said,  among  other  things:  "It  is  true 
that  the  mere  right  of  a  foreign  creditor  to  receive 
from  his  debtor  within  the  state,  payment  of  his  de- 
mand cannot  be  subjected  to  taxation,  for  this  is  a 
right  personal  to  the  creditor  where  he  resides.  The 
creditor  cannot  be  taxed  in  the  debtor's  hands  for 
they  are  not  his  property  in  any  sense.  They  are  the 
obligations  of  the  debtors  and  possess  value  only  in 
the  hands  of  the  creditors."  But  the  creditors  in  the 
cases  at  bar  are  within  the  jurisdiction  and  can  be 
taxed.  They  receive  from  the  Territory  security  and 
protection.  They  can  properly  be  called  upon  to  help 
bear  the  expenses  of  government. 

The  decision  in  the  Estate  of  Hall,  19  Haw.  531,  re- 
lated to  inheritance  taxes  and  the  applicability  of 
the  maxim  was  not  there  in  issue.  "The  fiction  that 
l^ersonal  property  has  its  situs  at  the  domicile  of  the 
owner  is  not  relied  on,  as  it  is  conceded  that  the  act 
covers  personal  property  of  a  non-resident  which  is 
tangible  and  is  physically  situated  within  the  Ter- 
ritory." Page  533.  The  description  in  the  act  of 
the  property  thereby  made  taxable  included  "all  per- 
sonal property  within  or  without  the  Territory." 
The  court  held  that  this  description  "includes  intan- 
gible as  well  as  tangible  property"  and  certainly  the 
expression  "within  or  without  the  Territory"  was 
unambisnious  and  left  no  room  for  construction. 
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THIS  COUKT  WILL  FOLLOW  THE  INTER- 
PRETATION PLACED  BY  THE  SUPREME 
COURT  OF  THE  TERRITORY  ON  THE  DECI- 
SIONS OF  THE  SUPREME  COURT  OF  THE  HA- 
WAIIAN ISLANDS. 

But  there  is  a  further  reason  for  this  Court  to  hold 
that  the  cases  of  Ilackfeld  d  Co.  v'.  Minister  of  Fi- 
nance, 3  Haw.  292,  and  Ilackfeld  d  Co.  v.  Luce,  4 
Haw.  172,  and  Estate  of  Hall,  19  Haw.  531,  did  not 
reject  the  maxim  nwhilia  sequuntur  personam  as  a 
principle  of  law.  The  Supreme  Court  of  the  Ter- 
ritory, in  the  case  at  bar,  interpreted  the  decisions 
in  those  cases  in  the  following  language:  (Record, 
p.  46). 

"The  further  point  is  made  by  counsel  for  the  tax- 
payers that  the  local  Supreme  Court  in  the  three  Ha- 
waiian cases  supra  has  repudiated  entirely  the  max- 
im mobilia  sequuntur  personam,  but  with  this  we 
cannot  agree.  Some  of  the  expressions  mjade  use  of 
would  j)erhaps  lead  to  that  inference,  but  after  a 
careful  review  of  those  opinions,  taken  in  the  light 
of  the  law  and  facts  involved,  we  conclude  that  the 
most  that  ought  to  be  said  of  them  is  that  the  Court 
merely  intended  to  hold,  as  the  Supreme  Court  of 
the  United  States  has  since  held  in  Maguire  v.  Tre- 
fry,  supra,  that  the  maxim  is  not  of  universal  appli- 
cation and  may  yield  to  the  exigencies  of  particular 
circumstances." 

As  this  court  will  consider  the  interpretation  by 
the  Supreme  Court  of  the  Territory  of  the  decisions 
of  the  Supreme  Court  of  the  Hawaiian  Islands  bind- 
ing upon  the  Federal  Court,  the  foregoing  discussion 
by  the  Supreme   Court  of  the  Territory  of  those 


earlier  Hawaiian  cases  should  be  conclusive  in  this 
cause  of  the  intent  and  purpose  of  the  Supremje  Court 
of  the  Kingdom  in  the  language  used  in  those  early 
cases. 

"The  appellant  and  the  appellee  differ  as  to  the 
purport  and  meaning  of  these  two  decisions  of  the 
Supreme  Court  of  the  Hawaiian  Islands,  but  we  con- 
sider the  decision  of  the  Supreme  Court  of  the  Ter- 
ritory in  the  case  at  bar  a  final  determination  of  the 
law  of  the  Territory  which  is  binding  on  this  Court." 

Territory  of  Hawaii  v,  Hutchinson  Sugar  Co., 

272  Fed.  856,  859. 

COMPARISON  WITH  OTHEE  LEGISLATION. 

Intangibles  have  been  considered  appropriately 
taxed  under  a  provision  for  taxation  of  such  proper- 
ty "in"  the  state,  even  when  physically  absent,  in 
many  of  the  states. 

Westinghouse  Electric  d  Mfg.  Co,  v.  Los  Ange- 
les, Cal.,  205,  Pac.  1076. 
Dwinnell  v,  Gaylord,  73  Wis.  316. 
Anderson  v.  Durr,  Ohio,  126  N.  E.  57,  aff'd  on 
certiorari  (U.  S.)  Adv.  Ops.,  42  Sup.  Ct.  15. 

THE  MAXIM  MOBILIA  SEQUUNTUR  PERSO- 
NAM APPLIES  TO  TAXATION  OF  INTANGI- 
BLE PERSONALTY  IN  THE  ABSENCE  OF  LEG- 
ISLATION PRESCRIBING  A  CONTRARY  RULE. 

The  maxim  mohilia  sequuntur  personam  is  a  fami- 
liar one.  It  has  been  recognized  and  applied  by 
courts  and  text-writers  so  long  that  the  memory  of 
man  runneth  not  to  the  contrary.  It  means  that 
movables  follow  the  owner,  that  personalty  is  to  be 
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deemed  to  have  its  situs  at  the  domicile  of  the  owner, 
that  it  is  to  be  deemed  to  be  at  the  owner's  domicile. 
Bonds,  notes  and  bank  deposits  are  credits  in  the 
hands  of  the  owner,  or  depositor,  as  the  case  may  be. 
The  transactions  disclosed  by  the  existence  of  a  bond, 
note  or  of  a  bank  deposit  are  simply  loans  made  by 
the  holder  or  depositor  to  the  entity  issuing  the  bond 
or  note  in  the  one  case,  and  to  the  bank  in  the  other 
case.  From  these  transactions  credits  arise  which 
are  property  in  the  hands  of  the  creditor  and  not  of 
the  debtor.  If  the  papers,  which  we  call  bonds  and 
notes,  are  burned  or  otherwise  destroyed,  the  credits 
are  not  destroyed.  They  still  continue  in  existence 
and  enforceable  in  favor  of  the  creditor.  If  the  cer- 
tificate of  deposit  or  the  bank  book,  if  there  is  any, 
is  burned  or  otherwise  destroyed,  the  credit  in  favor 
of  the  depositor  continues  to  exist  and  to  be  enforce- 
able. In  the  event  of  the  destruction  or  loss  of  the 
papers,  the  kind  of  evidence  to  be  resorted  to  in 
order  to  prove  the  existence  of  the  credit  may  be  dif- 
ferent. It  may  be  what  lawyers  call  secondary  evi- 
dence, but  the  credit  will  nevertheless  be  provable 
and  in  existence.  The  bonds  and  the  bank  book  or 
certificates,  when  they  are  used,  are  merely  one  form 
of  evidence  of  the  fact  and  the  existence  of  the 
credits.  These  credits  being  intangible  have  no 
actual  visible  situs  of  their  own.  The  maxim,  which 
sometimes  is  called  a  fiction,  is  peculiarly  appro- 
priate in  such  a  case.  The  credit  would  naturally  be 
thought  of  as  having  its  existence  with  the  creditor 
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at  his  domicile.  At  the  other  end,  with  the  debtor, 
is  simply  the  debt,  and  the  debt  is  not  property  in 
any  proper  sense  of  the  term. 

If  this  maxim  applies  in  the  case  at  bar,  the  bonds, 
notes  and  the  deposits  under  consideration  are  prop- 
erty in  Hawaii.  But  the  taxpayer  says  that  it  should 
not  be  applied  in  this  case  because,  as  it  says,  it  was 
intended  to  effectuate  justice  and  is  generally 
disregarded  in  taxation  matters.  Its  whole  brief 
seems  to  be  based  upon  this  theory  and  the  claim 
that  after  a  considerable  history  of  gradual,  judicial 
development  or  curtailment, — whichever  may  be  the 
proper  term — the  maxim  is  now  generally  disregard- 
ed lyy  courts  at  their  option  in  taxation  matters.  We 
respectfully  take  issue  directly  with  the  thought  and 
the  contention  that  courts  are  at  liberty  to  apply  or 
to  refuse  to  apply  the  maxim  in  taxation  matters  in 
their  discretion,  and  submit  that  in  the  absence  of 
legislation  to  the  contrary  the  maxim  must  be  ap- 
plied. There  are,  indeed,  some  cases  which  support 
the  contention  of  opposing  counsel  upon  this  particu- 
lar point;  but  it  is  submitted  that  the  weight  of 
authority  and  of  reason  is  the  other  way.  The  maxim 
is  a  principle  or  rule  of  law  and  has  been  often  so 
referred  to  by  courts.  A  few  examples  will  be  here 
given. 

"This  objection  is  based  upon  the  general  rule  of 
law  that  personal  property,  as  to  its  situs,  follows 
the  domicile  of  its  owner." 

Taylor  v.  Secor,  92  U.  S.  575. 
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In  the  same  page  and  paragrapli  of  the  case  jusf 

cited,  the  court  refers  to  it  as  a  law : 

"Like  all  other  laws  of  a  state,  it  is  therefore  sub- 
ject to  legislative  repeal,  modification  or  limitation." 

Cooley  speaks  of  the  naaxim  as  a  general  rule. 
Cooley's  Taxation  (1876),  pages  269,  270.  So  does 
the  Court  in 

Providence  Institution  v.  Boston,  101  Mass.  575, 

582. 
Danville  v.  Parks,  88  111.  170,  173. 
New  Orleans  v.  Stempel,  175  U.  S.  309,  313. 
Pullman  Company  v.  Pa.,  141  U.  S.  19,  27. 
Neither  in  matters  of  taxation  nor  in  any  other 
class  of  cases  should  it  be  left  to  the  discretion  of 

courts  to  apply  or  to  brush  aside  this  principle.  In 
matters  of  taxation  the  result  would  be  that  it  would 
be  left  to  the  courts  to  decide,  as  did  the  court  in 
Poppleton  V.  Yanhill,  18  Or.  377,  382,  whether  the 
imposition  of  a  tax  upon  certain  classes  of  property 
would  be  just  or  unjust.  "I  can  discover  no  justice 
whatever"  in  the  alleged  taxation,  said  the  judge  in 
that  case ;  and  for  that  reason  the  maxim  was  there 
disregarded.  Economists  and  other  able-minded 
men  often  differ  as  to  the  harshness  and  injustice  or 
the  justice  of  certain  tax  laws.  If  those  laws  do  not 
violate  certain  constitutional  limitations  upon  the 
power  of  the  state,  the  courts  have  uniformly  held 
that  the  laws  are  valid  and  that  it  is  for  the  Legisla- 
ture alone  to  say  whether  it  shall  tax  doubly,  for 
example,  or  with  some  degree  of  harshness  or  severi- 
ty or  whether  it  shall  make  certain  broad  classifica- 
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tions  of  the  subjects  of  taxation,  leaving  out  others 
from  the  operation  of  the  tax.  Questions  such  as 
these  are  always  for  the  Legislature  alone  and  not 
for  the  courts  to  determine.  The  maxim  has  been 
too  long  recognized  as  a  principle  of  law  to  be  now 
disregarded  in  the  absence  of  a  legislative  command. 

"Personal  property,  in  the  absence  of  any  law  to 
the  contrary,  follows  the  person  of  the  owner,  and 
has  its  situs  at  his  domicile.  But,  for  the  purposes 
of  taxation,  it  may  be  separated  from  him  and  he 
may  be  taxed  on  its  account  at  the  place  where  it  is 
actually  located.  These  are  familiar  principles  and 
have  been  often  acted  upon  in  this  Court  and  in  the 
Courts  of  Illinois." 

Tappan  v.  Merchants'  National  Bank,  19  Wall 
490,  499. 

Here  is  a  statement,  directly  upon  the  point,  by 
the  highest  court  in  our  land.  The  word  "law"  there 
used  is  unambiguous.  It  means  a  law  passed  by  the 
legislature.  If  there  is  no  such  law  to  the  contrary 
the  court  says  personal  property  does  follow  the 
person  of  the  owner  and  does  have  its  situs  at  his 
domicile.  And  when  the  court  says  that  for  pur- 
poses of  taxation  it  may  be  separated  from  him  and 
may  be  taxed,  the  court,  of  course,  means  that  it 
may  be  separated  by  the  legislature.  "There  is  no 
doubt  of  the  legislative  power  to  modify  the  rule  of 
comity,  mobilia  personam  sequuntur,  in  many  re- 
spects." New  Orleans  v.  Stempel,  175  U.  S.  309,  313. 
Why  talk  about  legislative  power  if  the  courts  of 
themselves  can  adopf^  or  reject  the  rule  as  they 
please? 
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Keferring  to  this  rule, 

"Like  all  other  laws  of  a  state,  it  is,  therefore,  sub- 
ject to  legislative  repeal,  modification  or  limitation ; 
and  Avhen  the  Legislature  of  Illinois  declared  that  it 
should  not  prevail  in  assessing  personal  property  of 
railroad  companies  for  taxation,  it  simjply  exercised 
an  ordinary  function  of  legislation.  Whether  allow- 
ing the  rule  to  stand  as  to  taxation  of  individuals, 
and  changing  it  as  to  railroads  or  other  corpora- 
tions, it  violated  the  rule  of  uniformity  prescribed 
by  the  constitution  of  the  state,  we  will  consider 
when  we  come  to  the  constitutional  objections  to  the 
statute." 

Taylor  v.  Secor,  92  U.  S.  575. 

The  same  comment  applies  here  as  was  made  with 
reference  to  the  last  case.  It  is  to  be  further  noted 
from  this  quotation  from  the  Taylor  case  that  the 
legislature  may  desire  to  leave  the  maxim  intact  as 
to  certain  matters  of  taxation  and  to  repeal  it  or 
modify  it  as  to  certain  other  matters  of  taxation,  as 
was  done  by  the  legislature  of  Illinois  in  the  Taylor 
case. 

**But,  for  purposes  of  taxation,  as  well  as  for  other 
purposes,  that  situs  may  be  fixed  in  whatever  local- 
ity the  property  may  be  brought  and  used  by  its  own- 
er hy  the  law  of  the  place  where  it  is  found." 
Pullman  v.  Pa.,  141  U.  S.  19,  29. 

To  the  same  effect  is  Marye  v.  Railroad,  127  U.  S. 
117,  123. 

In  Bristol  v.  Washington  County,  177  U.  S.  133, 
141,  the  court  quoted  with  approval  the  statement 
from  New  Orleans  v.  Stempel,  supra,  that  the  law 
might  separate  shares  of  stock  from  the  persons  of 
their  owners  for  purposes  of  taxation  and  give  them 
a  situs  of  their  own. 
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Cooley  (Taxation,  2nd  Ed.,  page  23)  says  that 
"the  state  n|ay  give  the  shares  of  stock  held  by  indi- 
vidual stockholders  a  special  or  particular  situs  for 
the  purposes  of  taxation  and  may  provide  special 
modes  for  the  collection  of  the  tax  levied  thereon" 
and  that  "it  is  often  convenient  as  well  as  perfectly 
just  to  take  that  course." 

He  certainly  means  that  the  state,  through  the  leg- 
islative instrumentality,  may  do  these  things.  It  is 
for  the  state  and  not  the  courts,  we  submit,  to  say  in 
any  particular  case  whether  it  is  "convenient  as  well 
as  perfectly  just"  to  repeal  or  to  modify  the  principle. 

"Since  shares  of  stock  in  a  corporation  in  the 
hands  of  the  individual  stockholders  are  personal 
property,  even  when  the  corporation  owns  land,  their 
situs  for  the  purposes  of  taxation  is  the  residence  of 
the  owners  or  holders  within  or  without  the  state,  as 
the  case  may  be,  unless  there  is  express  statutory 
provision  to  the  contrary.'^ 

7  Fletcher  Cyc.  Corp.,  Sec.  4623. 
Speaking  of  a  share  of  stock, 

"It  is  of  that  class  of  property  that  its  situs  for 
purposes  of  taxation  is  a  matter  of  legislative  con- 
trol." 

Denver  v.  Hobhs  Est.,  58  Colo.  220,  224. 
After  discussing  the  nature  of  a  share  in  a  cor- 
poration, 

"From  this  it  would  seem  to  result  necessarily, 
that  its  situs,  for  purposes  of  taxation,  when  not 
otherwise  provided  hy  statute,  is  that  of  the  donncile 
of  the  owner.  That  shares  of  stock  may  be  separated 
from  the  person  of  the  owner,  by  statute,  and  given  a 
situs  of  their  own  was  held  in  Tappan  v.  Merchants^ 
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Bank^  19  Wall.  490.  But  when  not  so  separated,  that 
their  situs  folloivs  and  adheres  to  the  domicile  of  the 
owner  is  supported  by  a  great  weight  of  authority. 

"The  same  principle  governs  a  chose  in  action  for 
purposes  of  taxation.  Its  situs  is  that  of  the  domi- 
cile of  the  owner,  although  the  debt  is  secured  by  a 
mortgage  upon  the  realty  in  another  state." 

Bradley  v.  Bauder,  36  O.  St.  28,  35,  36. 

Referring  to  bonds  and  notes, 

^^Such  mere  credits  have  no  other  situs  than  the 
domicile  of  the  owner,  unless  made  so  hy  statute 
*  *  *.  When,  as  here,  there  is  an  absence  of  any 
statute  prescribing  a  different  rule  *  *  *  the  debt 
has  its  situs  at  the  residence  of  the  creditor  and  may 
be  taxed  there.  This  ruling  is  certainly  supported 
by  the  great  weight  of  authority." 

Divinnell  v.  Gaylord,  73  Wis.  316,  324,  325. 

''Intangible  property,  like  stock,  must  always  fol- 
low the  domiicile,  unless  separated  from  it  by  posi- 
tive law." 

Howell  V.  Cassopolis,  35  Mich.  471,  473,  474. 

"A  share  of  stock  in  a  corporation  is  personal 
estate  and  in  the  absence  of  any  statute  to  the  con- 
trary is  taxable  to  the  owner  as  other  personal  es- 
tate, at  the  place  of  his  residence,  whether  the  cor- 
poration be  foreign  or  domestic." 

Greenleaf  v.  Board,  184  111.  226,  228. 

"The  situs  of  such  intangible  property  as  shares 
of  stock  is  the  residence  of  the  owner,  when  the  con- 
trary is  '    t  declared  by  statute." 

Ogd'  n  V.  St.  Joseph,  90  Mo.  522,  529. 

To  the  same  effect  are  Providence  Institution  v. 
Boston,  101  Mass.  575,  582;  and  Danville  v.  Parks, 
88  111.  170,  173. 
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The  later  Kansas  cases — which  repudiate  the  early 

rule  set  forth  in  the  Kansas  cases  cited  by  plaintiff- 

in-error — accept  this  doctrine  of  the  law. 

"In  the  absence  of  specific  legislation,  debts  evi- 
denced by  notes  and  mortgages  are  ordinarily  taxed 
at  the  domicile  of  the  owner." 

Kimball  Co,  v.  Shawnee  County,  99  Kan.  302. 
Freedom  Twp,  v.  Douglas,  99  Kan.  176. 

It  is  submitted  that  the  principle  in  question  must 
be  applied  in  this  case  unless  there  is  a  statute  to 
the  contrary.  Hawaii  has  no  statute  expressly  say- 
ing that  the  maxim  is  not  law  here  either  with  ref- 
erence to  taxation  matters  or  to  any  other  subject. 
Nor  have  we  any  statute  indirectly  m(aking  this  dec- 
laration, unless  it  be  the  very  tax  statute  now  under 
consideration.  The  latter,  it  is  submitted,  has  no 
such  provision  and  can  have  no  such  effect.  The  ex- 
pression, property  in  Hawaii,  in  Sees.  1305  and  1306 
is  capable  of  including  everything  that  is  property  in 
Hawaii  because  it  is  physically  here  and  everything 
that  is  property  in  Hawaii  by  virtue  of  the  maxim, 
— subject  only  to  the  limitations  of  Hawaii's  taxing 
power. 

IN  ANY  CASE  NO  BUSINESS  SITUS  OF  THE 
INTANGIBLES  IN  THE  INSTANT  CASE  IS 
SHOWN  OUTSIDE  OF  THE  TERKITOKY. 

But  if  this  Court  feels  that  the  maxim  mobilia 
sequuntur  personam  may  be  rejected  in  any  given 
case,  if  a  "business  situs"  is  established  for  securi- 
ties in  a  state  apart  from  the  residence  of  the  own- 
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er,  it  is  submitted  on  behalf  of  the  Territory  that  the 
decision  of  the  Supreme  Court  of  the  Territory  of 
Hawaii  was  still  correct,  for  no  business  situs  in 
California  was  established  for  these  securities. 

In  the  event  of  failure  to  establish  a  business  situs 
elsewhere,  personal  property,  whether  tangible  or  in- 
tangible, has  its  situs  at  the  domticile  of  the  owner. 
Anderson  v.  Durr,  Adv.  Ops.,  42  Sup.  Ct.  15,  17. 

In  order  then  to  justify  plaintiff-in-error's  claim 
that  these  securities  (bonds,  notes,  and  bank  de- 
posits) are  exempt  from  taxation  under  the  Hawaii- 
an taxing  statute,  they  must  be  shown  to  have  estab- 
lished a  business  situs  outside  of  the  Territory  of 
Hawaii,  that  is,  in  California,  where  the  evidences 
of  the  debt  were  physically  present.  The  Territory 
does  not  for  an  instant  admit  that  even  were  such 
business  situs  established,  that  these  securities 
would  be  relieved  from  the  operation  of  the  Hawaii- 
an statute  {Anderson  i\  Durr,  supra) ,  but  it  is  urged 
that  if  such  situs  is  not  established,  the  case  of  the 
plaintiff-in-error  must  necessarily  fail. 

It  is  proper  then  at  the  outset  to  inquire  what 
characteristics  marked  the  physical  presence  of 
these  securities  in  California  that  would  justify  a 
declaration  that  they  had  acquired  a  business  situs 
in  that  state;  and  further  what  circumstances  in 
connection  with  mere  physical  presence  of  intangi- 
bles in  a  state  other  than  that  of  the  owner's  domi- 
cile constitutes  a  business  situs. 
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THE  CIRCUMSTANCES  CHARACTERIZING 
THE  PRESENCE  OF  THE  INTANGIBLE  PROP- 
ERTY IN  QUESTION  IN  CALIFORNIA. 

The  submission  (Record,  p.  7-8)  shows  that  Ewa 
Plantation  Co.  has  a  general  agent  in  Honolulu,  and 
that  this  general  agent  has  in  turn  an  agent,  Welch 
&  Co.,  in  San  Francisco.  That  Welch  &  Co.  has  dur- 
ing twenty  years  received  the  mioney  paid  for  Ewa 
Plantation  Co.'s  sugar,  which  is  sold  on  the  main- 
land, and  has  deposited  this  money  in  California 
banks,  crediting  the  amount  on  its  books  to  the  Ho- 
nolulu agent  for  account  of  Ewa  Plantation  Com- 
pany. That  Ewa  Plantation  Co.  has  drawn  from 
time  to  time  against  this  credit  as  needed  moneys  re- 
quired by  it  for  the  payment  of  the  expenses  of  its 
plantation  and  dividends  upon  its  stock ;  that  all  the 
bonds  and  notes  were  purchased  by  Welch  &  Co.  for 
the  account  of  Ewa  Plantation  Co.  with  surplus 
moneys  of  the  latter  so  held,  and  the  bonds  and  notes 
until  they  were  sold  on  the  mainland,  remained  on 
deposit  with  said  Welch  &  Co.  and  none  of  said  bonds 
and  notes,  or  the  proceeds  with  which  they  were  pur- 
chased have  been  held  in  the  Territory  of  Hawaii, 
nor  have  they  been  physically  present  therein  at  any 
tim^e.  Exhibit  "B"  (Record,  p.  23)  shows  what  these 
securities  were,  and  the  income  from  the  bank  de- 
posits. 

What  are  the  significant  things  in  this  statement 
of  facts?  There  is  much  that  has  no  bearing  on  the 
matter  at  issue  and  is  confusing  so  that  should  be 
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rejected  at  once.  The  receipt  and  disposition  of  the 
funds  resulting  from  the  sale  of  the  sugar  cannot 
qualify  the  agency  regarding  the  notes,  bonds,  and 
deposits,  for  those  funds  being  the  proceeds  from  the 
sale  of  movable  property  (sugar)  produced  in  Ha- 
waii were  subject  to  the  income  tax ;  and  this  has  not 
been  questioned.  The  drawing  by  Ewa  Plantation 
Co.  against  the  credit  described  above  may  be  signi- 
ficant as  bearing  upon  the  business  situs  of  the  bank 
deposits.  But  the  two  vitally  significant  matters  of 
fact  in  the  submission  are,  first,  the  simiple  purchase 
by  Welch  &  Co.  of  the  bonds  and  notes  in  question, 
and  the  deposit  of  these  securities  with  them  until 
sold;  and,  second,  the  fact  that  the  deposits  in  the 
California  banks  must  have  been  in  the  name  of  Ewa 
Plantation  Co.  If  they  had  not  been,  they  would 
have  been  returned  by  the  tax-payer,  not  as  deposits 
in  the  Canadian  Bank  of  Commerce  and  in  the  Wells 
Fargo  Nevada  National  Bank  (Record,  p.  23),  but 
as  credits  with  Welch  &  Company. 

What  then  was  the  control  over  these  securities 
by  the  California  agent  of  Ewa?  First,  it  must  be 
noted  that  Welch  &  Company  was  an  "agent,"  not  a 
"general  agent,"  as  was  Castle  &  Cooke,  Limited,  in 
Honolulu  (Record,  p.  7)  ;  second,  funds  were  deposit- 
ed in  California  banks  (credited  on  the  books  of 
Welch  &  Co.  to  Castle  &  Cooke,  Ltd.,  for  account  of 
Ewa),  apparently,  from  Exhibit  "B,"  (Record,  p. 
23)  in  the  name  of  Ewa,  and  against  this  credit,  Ewa 
drew  whenever  it  needed  funds;  third,  the  bonds  and 
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notes  were  purchased  by  Welcli  &  Co.  for  Ewa — pos- 
sibly upon  tbe  most  specific  and  minute  directions — 
and  remained  on  deposit  with  Welch  &  Co.  until  sold 
( it  does  not  appear  through  whom ) . 

It  is  urged  that  here  is  no  showing  of  any  but  the 
most  limited  agency  in  respect  of  these  securities. 
The  taxpayer,  it  must  be  presumed,  has  stated  its 
case  as  strongly  as  possible  in  this  respect  in  the 
Submission.  It  says  that  it  had  an  agent  in  Hono- 
lulu, Castle  &  Cooke ;  that  Castle  &  Cooke  had  Welch 
&  Co.  in  San  Francisco  as  its  agent;  that  the  sugar 
produced  by  the  taxpayer  has  during  the  period  re- 
ferred to  been  sold  on  the  mainland  and  the  proceeds 
have  been  received  by  this  California  agent  and 
credited  on  its  books,  "to  Castle  &  Cooke,  Limited, 
for  account  of  said  Ewa  Plantation  Co.,"  and  that 
"against  *  *  *  said  credit"  the  taxpayer  "has 
drawn  from  time  to  time  as  needed  moneys  required 
by  it  for  the  payment  of  the  expenses  of  its  planta- 
tion and  dividends  upon  its  stock";  that  the  bonds, 
and  notes  were  purchased  by  the  agents  "for  the  ac- 
count of"  the  taxpayer  "with  surplus  moneys  of  the 
latter  so  held"  by  the  agent ;  that  the  bonds  and  notes 
thereafter,  until  they  were  sold  on  the  mainland, 
"remained  on  deposit"  with  the  agent  "and  none  of 
said  bonds  or  notes  or  the  proceeds  from  which  they 
were  purchased  have  been  held  in  said  Territory  nor 
have  they  been  physically  present  therein  at  any 
time."  Not  a  word  is  said  in  the  submission  about 
the  existence  of  a  poAver  of  attorney.    The  presump- 
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tion  under  the  circumstances  n^ust  be  that  there  was 
none.  Not  a  word  is  said  in  the  submission  as  to 
any  power,  even  orally  or  by  informal  writing  com- 
municated by  the  taxpayer  to  the  San  Francisco 
agent,  having  been  vested  in  the  latter  to  do  any- 
thing other  than  to  purchase  the  bonds  and  to  hold 
them  subject  to  the  order  of  the  taxpayer  in  Hawaii. 
Nowhere  does  it  appear  that  any  power  was  given  to 
the  San  Francisco  agent  to  invest  or  to  reinvest  or 
to  purchase  or  to  sell  withovit  the  direct  command  or 
prior  approval  of  the  Hawaiian  owner,  or  even  to 
collect  the  interest  thereon.  On  the  contrary,  it  does 
appear  expressly  that  these  moneys,  as  written  on 
the  hooks  of  the  San  Francisco  agent,  were  held  not 
to  the  credit  of  the  agent,  but  to  the  credit  of  the  Ha- 
waiian taxpayer.  It  further  appears  expressly  that 
these  moneys  so  credited  in  San  Francisco  in  the 
very  name  of  the  Hawaiian  taxpayer  were  drawn 
upon  by  the  taxpayer  itself,  and  not  even  by  Castle 
&  Cooke  in  Honolulu.  All  this  means,  if  it  means 
anything,  that  the  Hawaiian  taxpayer  throughout 
the  whole  of  the  period  in  question  retained  a  very 
direct  and  complete  control  of  these  credits  and 
securities  in  itself  in  Hawaii. 

It  matters  not  how  long  the  arm  is  which  reaches 
out  from  the  place  where  the  owner  is  and  which 
holds  the  credits  or  securities.  It  matters  not  wheth- 
er the  securities  are  in  a  room  adjoining  that  in 
w^hich  the  owner  is  or  are  ( the  owner  being  in  Hono- 
lulu) in  Hilo  or  are  in  California.    If  discretion  ex- 
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ists  at  all  in  the  court  to  depart  from  tlie  maxim 
that  intangibles  are  where  the  owner  resides,  then 
certainly  the  fact  that  the  owner  retains  a  very  real 
and  complete  control  of  his  intangibles,  allowing 
his  agents  no  discretion  in  the  matter,  should  prove 
to  be  a  controlling  factor.  Suppose,  for  example,  that 
the  physical  evidence  of  these  credits  (bonds  and 
notes )  are  in  the  safe  deposit  box  of  the  Trent  Trust 
Company  on  Fort  Street  in  Honolulu,  the  owner  do- 
ing business  on  Hotel  Street  and  retaining  the  only 
key  to  the  box.  His  control  is  complete.  Suppose 
that,  instead  of  being  in  the  Trent  Trust  Company's 
box,  the  securities,  with  the  owner  in  Honolulu,  are 
in  a  box  of  a  safe  deposit  company  in  San  Francisco 
with  the  only  key  in  the  possession  of  the  owner  in 
Honolulu.  The  control  would  be  no  different.  Sup- 
pose that  in  the  last  case  the  key  is  in  the  hands  of 
an  agent  in  San  Francisco  with  instructions  to  do 
with  the  securities  only  as  the  owner  shall  dictate. 
That  control  is  still  the  same  in  principle.  And 
lastly,  it  can  make  no  difference  that  the  bonds  are 
in  the  offices  of  the  agent  himself  and  not  in  those  of 
a  safe  deposit  company  in  San  Francisco. 

The  submission  says  that  the  bonds  and  notes  were 
purchased  by  the  San  Francisco  agent  for  the  ac- 
count of  the  taxpayer,  but  it  does  not  say  that  the 
agent  in  San  Francisco  ventured  to  make  these  pur- 
chases or  did  make  them  without  the  direct  instruc- 
tions of  the  taxpayer.  The  submlission  does  say  that 
the  bonds  and  notes  were  all  of  the  time  physically 
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in  tlie  possession  of  tlie  San  Francisco  agent,  but  it 
does  not  say  that  this  agent  had  any  power  over 
them,  except  to  protect  them  physically. 

The  application  of  the  maxim  is  peculiarly  ai)pro- 
X)riate  in  the  case  at  bar.  The  deposits  in  the  bank 
are  not  shown  to  have  been  physically  evidenced  in 
any  way,  but,  even  assuming  that  they  were,  neither 
they  nor  the  credits  which  were  evidenced  by  the 
papers  called  bonds  had  in  themselves  any  physical 
existence.  They  are  intangible  things.  The  money 
itself  which  was  deposited  became  the  property  of 
the  bank.  The  transactions  in  those  cases  were  in 
effect  loans  to  the  bank.  The  lenders  thereafter  held 
mere  credits.  Those  deposits  certainly  have  no 
actual  situs  anywhere.  The  maxim  very  proi)erly 
says  that  they  must  be  deemed  to  be  where  the  owner 
has  his  domicile.  The  case  of  the  bonds  is  but  little 
different.  The  mere  presence  of  physical  papers  in 
San  Francisco,  under  the  circumstances  above  enu- 
merated, is  insufficient  to  give  the  credits  a  locality 
there.  Suppose  the  bonds  were  all  burned  or  other- 
wise destroyed  thereafter,  they  would  have  no  phys- 
ical being  of  any  kind.  Would  the  maxim  not  apply 
one  day  and  apply  the  next?  Suppose  that  one-half 
of  the  bonds  were  burned  and  that  one-half  were  not 
burned.  Would  the  maxim  apply  as  to  one-half  and 
not  as  to  the  other?  Or  would  the  taxpayer  in  those 
cases  invent  another  maxim  or  fiction  that  "once  in 
San  Francisco,  ahvays  in  San  Francisco?"  This 
analysis  shov/s  that  the  taxpayer's  contention  is  un- 
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tenable  and  that  the  enforcement  of  the  maxim  is 
most  appropriate  in  the  ease  at  bar. 

THE  SECUKITIES  IN  QUESTION  HAD  NOT 
ACQUIKED  A  BUSINESS  SITUS  FOE  PUK- 
POSES  OF  TAXATION  IN  THE  STATE  OF  CAL- 
IFOKNIA,  AND  THEKEFORE  THEIR  ONLY 
SITUS  WAS  AT  THE  OWNER'S  DOMICIL  IN 
HAWAII. 

Even  though  the  securities  in  question  had  acquir- 
ed a  business  situs  in  California,  such  as  would 
render  them  liable  to  taxation  there,  still  that  would 
not  deprive  the  Hawaiian  Government  of  jurisdic- 
tion to  tax  their  income  here,  as  income  arising  from 
property  "in"  Hawaii. 

Anderson  v.  Durr,  supra. 

Union  Transit  Co.  v.  Kentucky,  199  U.  S.  194. 

Hatvley  v.  Maiden,  supra. 

Blackstone  v.  Miller,  188  U.  S.  189. 
But  if  they  had  not  established  a  business  situs  in 
California  which  would  render  them  liable  to  Calif- 
ornia taxation,  then  they  must  necessarily  have  their 
situs  at  the  domicil  of  the  owner. 

Anderson  v.  Durr,  supra. 
What  then  is  required  to  establish  a  business  situs 
in  California?  That  question  has  been  settled  in 
numerous  California  cases.  The  physical  presence 
of  the  securities  in  the  state  is  not  enough.  They 
mjust  be 

"in  the  possession  and  control  of  a  local  agent  who 
holds  them  for  the  purpose  of  transacting  a  perma- 
nent business,  and  of  investing  and  reinvesting  the 
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proceeds  from  the  principal  or  interest  in  such  man- 
ner that  the  property  or  credits  came  in  competition 
with  the  capital  of  the  citizens  of  the  state  in  which 
the  agent  resides." 

Mackay  v.  San  Francisco,  128  Cal.  678. 

Estate  of  Fair,  128  Cal.  607. 

Stanford  v.  San  Francisco,  131  Cal.  34. 

Thus,  in  a  recent  case  holding  that  solvent  credits 
of  a  foreign  corporation  arising  from  sales  on  credit 
contracted  through  a  sales  agency  within  the  state, 
were  incidental  to  the  business  of  the  foreign  cor- 
poration at  its  domicil,  and  not  "property  in"  the 
State  subject  to  taxation,  the  court  said : 

"If  we  may  venture  to  formulate  a  general  state- 
ment of  this  modification  of  the  rule"  (mobilia  se- 
quuntur  personam),  "it  would  be  that  this  can  only 
result  where  the  possession  and  control  of  the  prop- 
erty right  has  been  localized  in  some  independent 
business  or  investment  away  from  the  owner's  domi- 
cil, so  that  the  substantial  use  and  value  primarily 
attach  to  and  become  an  asset  of  the  outside  busi- 
ness. In  other  words,  while  the  non-resident  may 
own  the  business,  the  business  controls  and  utilizes 
in  its  own  operation  and  maintenance  the  credits 
and  income  thereof/^ 

Westinghouse  Electric  and  Mfg.  Co.  v.  Los  An- 
geles Co.,  Cal.  205  Pac.  1076. 
Thus,  a  general  deposit  to  the  credit  of  a  domestic 
corporation  in  a  bank  in  another  state  is  subject  to 
taxation  at  the  domicil  of  the  corporation  as  being 
present  in  California. 

Pacific  Coast  Sav.  Society  v.  San  Francisco,  133 
Cal.  14. 
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Securities  physically  absent  from  the  state  are 
taxable  in  the  state  as  present  there  when  the  owner 
is  there,  when  they  are  not  being  used  in  some  busi- 
ness in  the  state  in  which  they  are  physically  present. 

Machay  v.  San  Francisco,  supra. 

Estate  of  Fair,  supra. 

It  is  submitted  that  all  that  is  necessary,  under 
these  authorities,  to  show  that  the  securities  in  the 
case  at  bar  had  no  taxable  business  situs  in  Califor- 
nia under  California  law  is  to  examine  the  facts  set 
forth  in  the  Submission  (Record,  pp.  7-8).    All  that 
is  there  shown  is  that  the  securities  were  purchased 
and  held  by  Welch  &  Co.  in  California  for  Ewa. 
There  is  nothing  to  show  that  the  purchase  and  hold- 
ing were  not  a  purely  ministerial  agency.     It  was 
exactly  the  sort  of  thing  that  is  done  many  hundred 
times  a  year  in  Hawaii  by  a  large  number  of  citizens, 
— the  writing  to  a  broker  of  instructions  to  buy  cer- 
tain securities,  and  hold  them  until  further  orders 
are  received,  either  to  forward  the  same  to  Hawaii, 
or  to  sell  them.    It  is  true  in  this  case,  that  the  securi- 
ties were  not  forwarded  to  Hawaii,  but  were  sold, — 
apparently  from  the  Submission,  not  by  Welch  & 
Co.. — but  that  does  not  transmute  the  transaction 
from  one  of  pure  brokerage  to  one  where  the  securi- 
ties were  utilized  in  a  California  business  so  as  to 
bring  the  credits  into  competition  with  the  capital  of 
the  State  and  give  them  a  business  situs  there.  Their 
situation  remained  exactly  the  same  as  though  Ewa 
had  forwarded  a  check  to  some  San  Francisco  broker 
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with  instructions  to  purchase  these  securities;  had 
then  had  them  forwarded  to  Hawaii,  and  later  had 
sent  them  back  to  a  California  broker  and  had  them 
sold. 

There  was,  from  the  Submission,  apparently  no 
general  agency  in  Welch  &  Co.  with  regard  to  these 
securities;  it  is  not  even  shown  that  the  California 
concern  had  authority  to  cut  the  coupons  and  collect 
the  interest,  or  that  it  did  so,  much  less  to  invest  the 
interest  or  to  change  the  capital  investment,  and  re- 
invest, with  a  general  control  over  the  investments. 
It  is  submitted,  therefore,  that  there  is  nothing  to 
distinguish  this  from  an  ordinary  brokerage  tranc- 
action,  and  that  the  California  authorities  them- 
selves decline  to  stamp  these  securities  with  a  busi- 
ness situs  in  California. 

THE  CASES  CITED  BY  PLAINTIFF-IN-ERROR 
ANALYZED. 

The  cases  cited  by  plaintiff-in-error  to  establish 
the  proposition  that  the  securities  before  the  court 
had  a  business  situs  in  California  fall  roughl}^  into 
two  classes;  those  that  are  irrelevant;  and  those 
that  declare  that  the  maxim  mobilia  sequuntur  per- 
sonam yields  to  the  fact  of  actual  control  elsewhere, 
— that  is,  such  a  localization  of  the  securities  in  the 
business  of  the  foreign  state  that  they  enter  into 
competition  with  the  capital  emjployed  in  business 
in  that  state  by  its  own  citizens.  With  this  last 
proposition,  the  Territory  has  no  particular  quarrel, 
if  it  be  determined  by  the  court  that  the  maxim  is 
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not  what  is  contended  by  the  Territory, — a  rule  of 
law  variable  only  by  specific  legislation.  We  have 
attempted  heretofore  to  show, — and  shall  later  deal 
with  the  problem  again, — that  even  under  the  cases 
on  this  last  point  cited  by  plaintiff -in-error,  there  is 
always  present  that  element  of  localized  general 
control,  the  power  to  invest  and  reinvest  at  the  dis- 
cretion of  the  agent,  that  at  once  distinguishes  the 
cases  cited  from  the  case  at  bar,  where  there  was 
only  a  "deposit"  (Kecord,  p.  7)  of  the  securities  in 
California. 

CASES  CITED  BY  PLAINTIFF-IN-EKKOE 
WHICH  AKE  NOT  IN  POINT. 

On  the  proposition  that  the  taxable  situs  of  notes, 
bonds,  mortgages  and  the  like,  being  in  themselves 
property,  is,  in  the  absence  of  express  statutory 
direction,  the  place  where  they  are  found,  plaintiff- 
in-error,  cites  a  number  of  cases.  The  first  three  are 
Kansas  cases.  Of  Blain  v.  Irhy,  25  Kan.  499,  it  is 
sufficient  to  say  that  this  case  did  not  deal  with  the 
proposition  at  all,  and  merely  referred  with  approval 
in  passing  to  the  other  two  Kansas  cases  cited  by 
Ewa,  Wilcox  v.  Ellis,  14  Kan.  588,  and  Fisher  v.  Corrir 
missioner  of  Rush  County,  19  Kan.  414. 

The  Territory  is  perfectly  content  to  submit  these 
cases  to  the  court  with  the  interpretation  given  them 
by  recent  Kansas  cases.  For  (instance,  Johnson 
County  V.  Hetvitt,  76  Kan.  81G,  14  L.  K.  A.  (N.  S.) 
493,  cited  by  plaintiffs-in-error  on  what  constitutes  a 
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business  situs, — and  which  the  Territory  will  cite 
in  support  of  its  own  contentions,  later, — says : 

"Although  much  confusion  still  exists,  legal 
thought  upon  the  subject  of  the  taxation  of  intangi- 
ble property  has  been  considerably  clarified  since 
the  opinions  in  Wilcox  v.  Ellis,  and  Fisher  v.  Rush 
County  were  written,  and  many  of  the  arguments 
there  advanced  would  now  be  regarded  as  unsatis- 
factory." 

In  the  very  recent  case  of  Kimhall  Co.  v.  Shaw- 
nee County,  99  Kan.  302,  where  the  Court  held 
that  the  maxim  applied  except  where  modified  by 
the  Legislature,  the  case  of  Fisher  v.  Rush  County 
was  again  referred  to  as  having  been  twice  disap- 
proved by  the  Kansas  court. 

In  the  case  of  Poppleton  v.  Yanhilly  18  Ore.  377, 
the  decision  of  the  court  was  based  upon  the  inter- 
pretation of  the  local  statute.  The  question  was 
whether  notes  and  mortgages  for  money  loaned  in 
Washington,  and  which  were  held  in  Washington 
by  an  agent  were  taxable  in  Oregon.  The  court  said : 

"Section  2731,  Annotated  Code  provides  that  'the 
terms  "personal  estate"  and  "personal  property" 
shall  be  construed  to  include  all  household  furniture, 
goods,  chattels,  money  and  gold  dust  on  hand  or  on 
deposit,  either  within  or  without  this  state ;  all  boats 
or  vessels,  whether  at  home  or  abroad,  and  all  cap- 
ital invested  therein ;  all  debts  due  or  to  become  due 
from  solvent  debtors,  whether  on  account,  contract, 
note,  mortgage  or  otherwise,'  which  is  the  only  provi- 
sion from  which  it  could  possibly  be  inferred  that 
the  property  in  question  might  be  taxable  in  this 
State  *  *  *.  The  clause  relating  to  debts  due  or  to 
become  due,  etc.,  was  evidently  intended  to  include 
domestic  debts  only,  as  it  does  not  declare,  like  the 
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other  two  clauses,  that  it  includes  debts  due  from 
parties  'either  within  or  without  this  State'  or  'at 
home  or  abroad,'  or  contain  terms  of  equivalent  im- 
port. Leaving  out  of  the  latter  clause  the  qualifying 
words  referred  to,  after  having  inserted  them  in 
the  two  former  ones,  would  indicate,  on  the  part  of 
the  Legislature,  an  intent  not  to  include  debts  due 
from  parties  living  out  of  the  State  as  'personal  prop- 
erty' or  'personal  estate,'  and  authorize  the  construc- 
tion indicated.  The  first  clause  of  the  section  would 
include  property  like  that  in  question,  if  it  had  not 
limited  the  construction  to  articles  'on  hand  or  on 
deposit.'  The  property  in  question  was  neither  'on 
hand  or  on  deposit,'  but  was  in  the  hands  of  the  ap- 
pellant's agents  in  Washington  Territory,  invested 
by  them  and  under  their  control." 

In  People  ex  rel  Jefferson  v.  Smith,  88  N.  Y.  576, 
the  decision  was  based  upon  a  construction  by  the 
court  of  various  statutes  indicating  an  intent  on  the 
part  of  the  Legislature  to  change  the  rule  that  per- 
sonalty follows  the  domicil  of  the  owner.  In  arriv- 
ing at  that  conclusion,  the  court  considered  Revised 
Statutes,  as  amended  by  Chapter  176,  Laws  1851, 
where  it  was  provided  that  every  person  shall  be  as- 
sessed where  he  resides  for  all  personal  estate  own- 
ed by  him,  including  all  personal  estate  in  his  pos- 
session or  under  his  control;  Chapter  371,  Laws  1851, 
where  it  was  provided  that  all  debts  owing  by  resi- 
dents to  non-residents  of  the  United  States  for  pur- 
chase of  real  estate  were  personal  property  to  be 
tawed  where  the  debtor  resided;  Chapter  37,  Laws 
1855,  where  all  persons  and  associations  doing  busi- 
ness *  *  *  ju  New  York  and  not  residents  were  to 
be  assessed  and  taxed  on  all  sums  invested  in  any 
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manner,  just  as  if  they  were  residents ;  Section  428, 
Code  of  Civil  Procedure,  where  it  was  provided  that 
a  debt  evidenced  by  a  bond,  promissory  note,  or  other 
instrument  for  payment  of  money,  tvhether  the 
debtor  tvas  resident  or  non-resident,  should  be  re- 
garded as  personal  property  as  the  place  where  the 
instrument  was  found,  for  the  purpose  of  giving 
jurisdiction  to  the  Surrogate. 

It  is  submitted  that  these  cases,  in  which  the 
maxim  was  departed  from  under  the  construction  of 
local  statutes  indicating  that  the  legislature  had 
intended  to  supplant  the  rule,  are  not  authorities  in 
the  present  case. 

In  the  two  Kentucky  cases  of  Commonwealth  v. 
West  India  Oil  Refining  Co.,  129  S.  W.  301,  and  Com- 
monwealth V.  Avery,  174  S.  W.  519,  cited  by  plaintiff- 
in-error,  the  decision  was  directly  based  upon  the 
fact  that  the  property  could  be  taxed  outside  of  the 
state,  and  therefore  the  jurisdiction  of  Kentucky  to 
tax  did  not  exist.  The  Territory  believes  that  it  has 
demonstrated  that  the  securities  in  the  case  at  bar 
Avere  not  taxable  in  California,  but  if  they  were,  the 
ruling  of  the  Kentucky  court  is  one  which  the  Su- 
preme Court  of  the  United  States  has  repeatedly 
decline  to  make. 

Anderson  v.  Durr,  supra. 
Haivley  v.  Maiden,  supra. 
Fidelity  d  Columbia  Trust  Co.  v.  Louisville,  245 

U.  S.  54. 
Union  Transit  Co,  v.  Kentucky,  supra. 
Blackstone  v.  Miller,  supra. 
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IN  ALL  OF  THE  CASES  CITED  BY  THE 
PLAINTIFF-IN-EKROK  WHEEE  THE  MAXIM 
MOBILIA  SEQUUNTUK  PERSONAM  WAS  DIS- 
REGARDED THERE  WAS  A  COMPLETE  BUSI- 
NESS CONTROL  OF  THE  SECURITIES  IN  THE 
STATE  FOREIGN  TO  THE  OWNER'S  DOMICIL, 
AND  OFTEN  SPECIFIC  STATUTES  CHANGING 
THE  RULE. 

In  Blackstone  v.  Miller,  188  U.  S.  189,  tlie  court 
held  that  a  succession  tax  could  be  levied  on  certain 
intangible  property  hoth  in  the  state  where  it  was 
actually  present,  and  in  the  state  where  the  owner 
had  lived  and  died. 

In  New  Orleans  v.  Stempel,  175  U.  S.  309,  the  stat- 
ute of  Louisiana  expressly  taxed  the  credits  of  non- 
residents, which  were  derived  from  business  done  in 
the  State.  The  Court  held  that  this  was  a  legitimate 
exercise  of  state  poiver,  clearly  indicating  that  the 
maxim  should  generally  apply,  but  might  be  modi- 
filed  by  express  legislation.  In  referring  to  ^tate 
Tax  on  Foreign  Held  Bonds,  15  Wall.  300,  the  court 
said : 

''This  last  sentence,  properly  construed,  is  not  to 
be  taken  as  a  denial  of  the  power  of  the  legislature 
to  establish  an  independent  situs  for  bonds  and  mort- 
gages when  those  properties  are  not  in  the  posses- 
sion of  the  owner,  but  simply  that  the  fiction  of  law, 
so  often  referred  to,  declares  their  situs  to  be  that 
of  the  domicil  of  the  owner,  a  declaration  which  the 
legislature  has  no  power  to  disturb  when  in  fact 
they  are  in  his  possession." 
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Aud  again  in  referring  to  Kirtland  v.  Hotchkiss, 
100  U.  S.  491,  as  not  being  in  conflict  with  the  deci- 
sion, the  court  said : 

"There  was  no  legislation  attempting  to  set  aside 
the  ordinary  rule  in  respect  to  the  matter  of  situs." 

Bristol  V.  Washington  County,  177  U.  S.  133,  and 
Re  Jefferson,  35  Minn.  215,  may  well  be  considered  in 
connection  with  People  ex  rel,  Jefferson  v.  Smith, 
supra,  for  all  three  of  these  cases  dealt  with  the 
securities  of  Jefferson,  a  resident  of  New  York  until 
his  death,  which  securities  were  held,  and  munaged 
in  Minnesota.  The  credits  were  under  the  full  con- 
trol of  the  Minnesota  agent  for  collection,  invest- 
ment, and  re-investment,  and  the  Minnesota  Court 
held  that  this  fact,  particularly  in  view  of  the  fact 
that  these  very  securities  had  been  held  exempt  from 
taxation  in  New  York,  in  the  Jefferson  case,  supra, 
were  taxable  in  Minnesota.  The  Supreme  Court  of 
the  United  States  held  that  their  taxation  by  Min- 
nesota was  permissible,  particularly  emphasizing 
the  control  of  the  agent  in  Minnesota  over  them. 

In  the  case  of  Board  of  Assessors  v.  Comptoir 
D'Escompte,  191  U.  S.  388,  the  power  of  the  State  of 
Louisiana  to  tax  credits  arising  from)  business  done 
in  the  state  by  a  non-resident  was  before  the  court, 
the  statute  expressly  covering  such  credits.  The 
court  held  that  it  could  be  done,  and  said : 

"From  these  cases  it  may  be  taken  as  the  settled 
law  of  this  Court  that  there  is  no  inhibition  in  the 
Federal  Constitution  against  the  right  of  the  State 
to  tax  property  in  the  shape  of  credits  where  the 
same  are  evidenced  by  rates  or  obligations  held  with- 
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in  tlie  State,  in  the  hands  of  an  agent  of  the  owner 
for  the  purpose  of  collection  or  renewal  tvith  a  view 
to  new  loayi,  and  carrying  on  such  transactions  as  a 
permanent  business.'^ 

In  Union  Transit  Co.  v.  Kentucky,  190  U.  S.  194, 
the  power  of  the  State  to  tax  rolling  stock  of  a  do- 
mestic corporation  which  rolling  stock  was  perma- 
nently located  ontside  the  taxing  state  was  under 
discussion.  The  court  held  that  the  cars  could  not 
be  taxed,  and  said: 

"Eespecting  this,  there  is  an  obvious  distinction 
between  the  tangible  and  intangible  property,  in  the 
fact  that  the  latter  is  held  secretly ;  that  there  is  no 
method  by  which  its  existence  or  ownership  can  be 
ascertained  in  the  state  of  its  situs,  except  perhaps 
in  the  case  of  mortgages  or  shares  of  stock.  So  if 
the  owner  be  discovered,  there  is  no  way  in  Avhich  he 
can  be  reached  by  process  in  a  State  other  than  that 
of  his  domicil,  or  the  collection  of  the  tax  otherwise 
enforced.  In  this  class  of  cases,  the  tendency  of 
modern  authorities  is  to  apply  the  maxim  mohilia 
sequuntur  personam,  and  to  hold  that  the  property 
may  he  taxed  at  the  domicil  of  the  owner  as  the  real 
situs  of  the  debt,  and  also,  more  particularly  in  the 
case  of  mortgages,  in  the  state  tvhcrc  the  property  is 
retained.  Such  has  been  the  repeated  rulings  of  this 
Court.  Tappan  v.  Merchants^  National  Bank,  19 
Wall.  490 ;  Kirtland  v.  HotchMss,  100  U.  S.  491 ;  Bo- 
naparte V.  Tax  Court,  104  U.  S.  592 ;  Sturges  v.  Car- 
ter, 114  U.  S.  511;  Kidd  v.  Alabama,  188  U.  S.  730; 
Blackstone  v.  Miller,  188  U.  S.  189. 

"If  this  occasionally  results  in  double  taxation,  it 
much  oftener  happens  that  this  class  of  property 
escapes  altogether.  In  the  case  of  intangible  prop- 
erty, the  law  does  not  look  for  absolute  equality,  but 
to  the  much  more  practical  consideration  of  collect- 
ing the  tax  upon  such  property,  either  in  the  State  of 
the  domdcil  or  tlie  situs.'' 
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The  case  of  Liverpool,  London  d  Globe  Insurance 
Co.  V.  Board  of  Assessors  for  Parish  of  Orleans,  221 
U.  S.  346,  was  another  instance  of  the  construction  of 
the  statute  of  Louisiana  twice  hereinabove  referred 
to  which  taxed  all  credits  arising  from  business  done 
in  the  state  by  non-residents.  The  court  again  sus- 
tained the  power  of  the  State  to  do  this  and,  quoting 
Metropolitan  Life  Ins.  Co.  v.  New  Orleans,  205  U.  S. 
395,  said: 

"We  are  not  dealing  here  merely  with  a  single 
credit  or  a  series  of  separate  credits  hut  with  a  husi- 
ness.'^ 

As  to  Louisville  d  Jefferson  Ferry  Company  v. 
Kentucky,  188  U.  S.  385,  the  Territory  is  content  to 
allow  the  Supreme  Court  of  the  United  States  to  dis- 
pose of  it  as  an  authority  in  the  present  case.  In 
Anderson  v.  Durr,  Adv.  Ops.,  42  Sup.  Ct.  15,  at  17, 
in  holding  that  the  Ohio  Court  was  correct  in  taxing 
as  personal  property  "in"  Ohio,  a  seat  on  the  New 
York  Stock  Exchange,  even  though  that  seat  was 
also  taxed  in  New  York,  the  Ohio  Court  having  de- 
clared that  the  property  followed  the  person  of  the 
owner  to  his  domicil  in  Ohio,  the  United  States  Su- 
preme Court  said: 

"The  asserted  analogy  to  Louisville  &  Jefferson 
Ferry  Co.  v.  Kentucky,  supra,  cannot  be  accept- 
ed. That  decision  related  to  a  public  franchise  aris- 
ing out  of  legislative  grant,  held  to  be  an  incorporeal 
hereditament  in  the  nature  of  real  property  and  to 
have  no  taxable  situs  outside  the  granting  state.  It 
did  not  involve  the  taxation  of  intangible  personal 
property.  See  Hawley  v.  Maiden,  232  U.  S.  1,  11; 
Cream  of  Wheat  Co.  v.  Grand  Forks,  253  U.  S.  325, 
328." 
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Finally,  the  case  of  De  Ganay  v.  Lederer,  250  U.  S. 
376,  is  cited  by  plaintiff-in-error.  De  Ganay  v.  Led- 
erer is  certainly  tlie  strongest  case  which  plaintiff- 
in-error  has  cited  against  the  Territory's  claim,  but 
it  is  submitted  that  this  case  is  distinguishable.  In 
the  De  Ganay  case,  not  only  Avere  the  securities 
physically  present  in  Pennsylvania,  and  had  their 
source  there  as  debts,  but  they  were  actively  entered 
in  business  competition  with  the  capital  of  citizens 
of  the  state,  for  they  were  under  the  fullest  control 
of  the  American  agent.  The  court  there,  after  ex- 
I^ressly  referring  to  the  authority  of  the  agent  in 
Pennsylvania  to  sell,  assign,  or  transfer  any  of  the 
securities,  and  to  invest  and  reinvest  the  proceeds  of 
such  sales  as  it  might  deem  best  in  the  management 
of  the  business  and  affairs  of  the  principal,  said : 

"Thus  situated  and  held,  and  with  the  authority 
given  to  the  local  agent  over  them^  we  think  the  in- 
come derived  is  clearly  from  property  within  the 
United  States   "^   *    *." 

It  is  submitted  that  there  is  the  greatest  distinc- 
tion bet^veen  this  class  of  cases  and  the  one  at  bar. 
In  the  cases  cited  by  plaintiff-in-error,  there  was  the 
fullest  control  of  the  credits  and  securities  by  an 
agent  in  the  state  foreign  to  the  owner's  domicil; 
the  credits  were  localized  in  business  and  were  sub- 
ject to  collection,  sale,  investment  and  reinvestment 
at  the  discretion  of  the  agent ;  in  the  language  of  the 
California  Court,  the  business  in  the  state  foreign 
to  the  owner's  domicil  "utilized  and  controlled  in  its 
ovv^n  operation  and  maintenance  the  credits  and  in- 
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come  thereof.''  {Wcstingliouse,  etc.,  Co.  v.  Los  Ange- 
les, supra.) 

Where  was  there  such  utilization  and  control  of 
the  securities  here  in  question?  There  was  none. 
The}'  were  merely  purchased  by  Welch  &  Co.  upon 
the  order  of  the  owners,  and  held  by  the  California 
corporation  as  a  naked  depositary  until,  apparently 
again  on  the  specific  order  of  Ewa,  they  were  sold. 
Here  was  no  business,  here  was  no  collection,  invest- 
ment and  reinvestment  in  competition  with  Califor- 
nia capital  and  business.  There  was  merely,  in  the 
words,  of  the  Court  in  Liverpool,  Etc.,  Insurance  Co. 
V.  Board  of  Assessors,  supra,  "a  single  credit,"  or  at 
the  most  "a  series  of  credits,"  and  no  business. 

THE  GKAND  INGREDIENT  IN  "BUSINESS 
SITUS"  IS  CONTROL  INDEPENDENT  OF  THE 
OWNER  SO  THAT  THE  SECURITIES  ENTER 
INTO  BUSINESS  COMPETITION  WITH  THE 
CAPITAL  OF  THE  CITIZENS  IN  THE  STATE 
WHERE  THE  BUSINESS  SITUS  IS  ESTAB- 
LISHED. 

In  the  cases  cited  by  the  plaintiff-in-error,  a  busi- 
ness situs  was  held  to  have  been  established  only 
when  there  was  a  local  control  of  the  securities, — a 
power  to  collect,  sell,  assign,  invest  and  reinvest, — 
which  brought  the  credits  into  business  competition 
with  the  assets  of  the  citizens  of  the  State.  In  the 
absence  of  such  control,  there  is  no  localization  of 
the  securities  apart  from  the  domicil  of  the  owner; 


68 


the  owner  retains  the  business  control  of  the  securi- 
ties, and  their  situs  is  necessarily  at  his  domicil. 

The  Supreme  Court  of  the  United  States  has  held 
that  unless  such  local  control  exists,  no  business 
situs  can  be  established. 

"We  cannot  assent  to  the  doctrine  that  the  mere 
presence  of  evidences  of  debt,  such  as  these  notes, 
under  the  circumstances  already  stated,  amounts  to 
the  presence  of  the  property  within  the  state  for 
taxation." 

Buck  V.  Beach,  206  U.  S.  392,  406. 

A  rather  recent  Kansas  case,  cited  by  plaintiff-in- 

error,  holding  that  securities  in  the  State  merely  for 

the  purpose  of  safe-keeping  were  not  taxable  in  the 

state,  but  had  their  situs  at  the  domicil  of  the  owner, 

used  the  following  language : 

"A  merely  transitory  presence  in  a  foreign  state, 
or  naked  interest  for  safekeeping  is  not  enough/' 

Johnson  v.  Hewitt,  supra. 
Kimball  Co.  v.  Shawnee  County,  supra. 
The  control  and  use  of  the  intangibles  must  result 
in  what  is,  in  effect,  a  separate  business  in  the  state 
foreign  to  the  owner's  domicil. 

Westinghouse  Electric  d  Mfg.  Co.  v.  Los  Angeles 
County,  supra. 
Where  was  the  localized  California  control  of  the 
securities  which  would  establish  for  them  a  busi- 
ness situs  in  California?  The  Submission  (Record, 
p.  7)  shows  no  competition  with  California  capital. 
It  shows  nothing  but  the  purchase, — under  the  speci- 
fic order  of  Ewa,  for  all  that  appears, — of  the  securi- 
ties,— and  the  possession  of  them, — still  subject  to 
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the  orders  of  Ewa,— for  purposes  of  safekeeping 
until  they  v\  ere  sokl.  Even  the  sale  does  not  appear 
to  have  been  nlade  by  the  California  agent,  or  under 
its  direction  (Record,  p.  T).  It  is  submitted  that 
nothing  is  established  here  but  a  "naked  interest  for 
safekeeping"  in  the  California  agent,  which  would 
have  been  equally  well  served  by  the  deposit  of  these 
securities  in  any  safety  deposit  vault.  See  Johnson 
V.  Heimtt,  supra.  Surely,  these  circumstances  do 
not  establish  a  "business  situs." 

THE  SECURITIES  IN  QUESTION  WERE 
PROPERTY  OWNED  IN  HAWAII,  AND  SO  SUB- 
JECT TO  TAXATION  UNDER  THE  HAWAIIAN 
STATUTE. 

Intangible  securities  follow  the  person  of  the  own- 
er, and  are  thus  taxable  at  his  domicil. 

Thus  a  seat  on  the  New  York  Stock  Exchange  is 
entirely  under  the  control  of  the  officers  of  the  Ex- 
change in  New  York,  is  taxable  at  the  owner's  domi- 
cil in  Ohio,  as  being  personal  property  "in"  Ohio. 

Anderson  v.  Durr,  ( Ohio ) ,  126  N.  E.  57,  aff 'd  on 
certiorari  (U.  S.)  Adv.  Ops.,  12  Sup.  Ct.  15. 
So,  too,  deposits  in  a  bank  in  a  state  other  than 
that  of  the  owner's  domicil  are  taxable  at  the  own- 
er's domicil. 

Fidelity  d  Columbia   Trust    Co.  v.    Louisville, 

supra. 
Pacific  Coast  Savings  Society  v.  San  Francisco, 
supra. 
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So  stocks,  bonds,  mortgages,  and  other  like  securi- 
ties are  taxable  at  the  owner's  domicil  though  phys- 
ically in  another  state. 

Kirtland  v.  Hotclihiss,  supra. 

State  Tax  on  Foreign-Held  Bonds,  supra. 

Buck  V.  Beach,  206  U.  S.  392. 

Union  Transit  Co.  v.  Kentucky,  supra. 

Dwinnell  v.  Gaylord,  73  Wis.  316. 

Estate  of  Fair,  supra. 

Mackay  v.  San  Francisco,  supra. 

Johnson  v.  Hewitt,  supra. 
So,  in  the  latest  cases  before  the  Supreme  Court 
of  the  United  States,  both  decided  later  than  De  Ga- 
nay  v.  Lederer,  supra,  on  the  taxation  of  intangible 
personal  property,  the  Court  has  reaffirmed  the  doc- 
trine that  the  general  rule  in  such  cases  is  that  the 
property  is  to  be  taxed  at  the  domicil  of  the  owner. 

Maguire  v.  Trefry,  254  U.  S.  12. 

Anderson  v.  Durr,  supra. 
But,  of  course,  it  is  the  contention  of  the  Territory 
that  these  cases  and  all  the  others  cited  by  the  Ter- 
ritory are  reconcilable  with  the  De  Ganay  case,  and 
others  like  it  cited  by  plaintiff-in-error.  The  De 
Ganay  case  is  different  from  the  one  at  bar  in  that 
the  securities  there  were  in  the  absolute  control  for 
sale,  assignment,  investment,  and  reinvestment,  of 
the  agent  in  the  United  States.  There  was  no  such 
control  in  the  case  at  bar,  for  here  the  agent  in  Calif- 
ornia had  only  a  naked  interest  for  safe-keeping. 
Rut  even  were  this  not  true,  the  cases  still  do  not 
conflict.  The  De  Ganay  case,  and  others  of  that 
variety,  did  not  hold  that  the  securities  were  not  also 
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taxable,  together  ivith  the  income  therefrom,  at  the 
residence  of  the  oivner  also.  Indeed,  the  Supreme 
Court  of  the-  United  States  in  Union  Transit  Co.  v. 
Kentucky,  supra,  and  Anderson  v.  Durr,  supra,  must 
be  taken  to  have  established,  not  only  that  the  in- 
come could  be  taxed  by  both  California  and  Hawaii 
upon  securities  which  might  be  regarded  as  in  Calif- 
ornia by  reason  of  having  a  business  situs  there,  and 
as  in  Hawaii  by  reason  of  the  maxim  mt>hilia  sequun- 
tur  personam,  but  that  they  would  come  within  the 
term  personal  property  "in"  the  place  of  the  owner's 
domicil.     {Anderson  i\  Durr,  supra.) 

It  is  respectfully  urged  upon  the  court  that  the 
Supreme  Court  of  the  United  States  has  not  held  in 
any  of  the  cases  cited  that  intangibles  are  not  in  any 
event  taxable  at  the  domicil  of  the  owner;  that  it 
has  held  repeatedly  that  they  may  be  so  taxed,  even 
though  they  have  acquired  a  business  situs  elsewhere, 
and  are  taxable  at  the  place  of  the  business  situs 
( Union  Transfer  Co.  v.  Kentucky,  supra.  Fidelity  d 
Columbia  Trust  v.  Louisville,  supra,  Anderson  v. 
Durr,  supra) ;  and  finally  that  except  where  there  is 
a  localized  general  control  apart  from  the  residence 
of  the  owner,  that  they  are  not  taxable  save  at  the 
owner's  donlicil.     {Buck  v.  Beach,  supra.) 

EVEN  THOUGH  THE  SECUKITIES  HAD  A 
BUSINESS  SITUS  IN  CALIFOKNIA  SO  AS  TO 
BE  SUBJECT  TO  TAXATION  UNDER  THE  CAL- 
IFORNIA LAW,  THEY  WOULD  STILL  BE  SUB- 
JECT TO  TAXATION  IN  HAWAII  UNDER  THE 
MAXIM  MOBILIA  SEQUUNTUR  PERSONAM. 
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If  tlie  securities  in  question  liad  acquired  a  situs 
for  purposes  of  taxation  in  California  they  would 
still  be  taxable  in  Hawaii. 

Anderson  v.  Durr,  supra. 
Union  Transit  Co.  v.  Kentucky,  supra. 
Blackstone  v.  Miller,  supra. 
Hawley  v.  Maiden,  supra. 

Thus,  in  the  Anderson  case,  the  court  held  that  a 
seat  on  the  New  York  Stock  Exchange  was  taxable 
at  the  domicil  of  its  owner  in  Ohio,  even  though  it 
had  earlier  held  that  a  New  York  Stock  Exchange 
seat  was  taxable  as  personal  in  New  York  {Rodger s 
V.  Hennpin  County,  240  U.  S.  184). 

In  view  of  the  authorities  already  cited  to  the 
effect  that  these  securities  would  not  be  taxable  in 
California,  the  Territory  deems  it  not  improper 
again  to  refer  to  the  language  of  the  Supreme  Court 
of  the  United  States  in  Union  Transit  Co.  v.  Ken- 
tucky, supra: 

"If  this  occasionally  results  in  double  taxation,  it 
much  oftener  happens  that  this  class  of  property  es- 
capes altogether.  In  the  case  of  intangible  property, 
the  law  does  not  look  for  absolute  equality,  but  to 
the  much  more  practical  consideration  of  collecting 
the  tax  upon  such  property,  either  in  the  State  of  the 
domicil  or  the  situs." 

Does  the  De  Ganay  case  declare  that  the  intangi- 
bles taxable  in  the  United  States  are  not  also  taxable 
as  being  present  in  France?  It  does  not.  Neither  do 
any  of  the  other  Federal  cases  cited.  The  only  ones 
that  do  are  the  Kentucky  cases,  and  we  submit  that 
those  have  followed  a  fallacious  theory  of  law  that 
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has  been  repeatedly  rejected  by  the  Supreme  Court 
of  the  United  States  in  no  uncertain  terms. 

THE  FEDERAL  COURT  SUSTAINS  LOCAL 
TAXATION  WHEREVER  POSSIBLE. 

The  Territory  has  already  cited  m(any  authorities 
to  the  effect  that  this  Court  will  sustain  the  ruling 
of  the  Territorial  Supreme  Court  in  construing  the 
local  tax  statute,  if  that  be  at  all  possible. 

But  it  is  interesting  to  note  how  earnest  has  been 
the  effort  of  the  United  States  Supreme  Court  in 
cases  cited  by  plaintiff-in-error  to  make  no  ruling 
that  would  exempt  a  large  body  of  property  from 
the  taxation  of  the  local  government.  Although  the 
situation  in  a  case  arising  in  the  territory  and  in  a 
case  arising  in  a  state  is  quite  different  in  the  power 
of  the  reviewing  court  to  reverse,  yet  the  expediency 
of  leaving  the  local  construction  of  a  tax  law  as  the 
last  word  has  been  recognized  in  territorial  as  well 
as  in  state  cases.  It  is,  then,  with  a  view  to  con- 
sidering the  attitude  of  the  United  States  Supreme 
Court  in  sustaining  local  taxation  that  the  Territory 
quotes  the  following: 

"When  the  question  is  whether  property  is  exempt 
from  taxation,  and  that  exemption  depends  alone  on 
a  true  construction  of  a  statute  of  the  State,  the 
Federal  courts  should  be  slow  to  declare  an  exemp- 
tion in  advance  of  any  decision  by  the  courts  of  the 
State.  The  rule  in  such  a  case  is  that  the  Federal 
courts  follow  the  construction  placed  upon  the  stat- 
ute by  the  State  courts,  and  in  advance  of  such  con- 
struction, they  should  not  declare  property  exempt 
from  taxation  unless  it  is  clear  that  such  is  the  fact. 
In  other  words,  they  should  not  release  any  property 
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within  tlie  State  from  its  liability  to  State  taxation 
unless  it  is  obvious  that  the  statutes  of  the  State 
warrant  such  exemption,  or  unless  the  mandates  of 
the  Federal  Constitution  compel  it." 

Neiv  Orleans  v.  Stempel^  supra. 
Board  of  Assessors  v.  Comptoir  National  D'Es- 
compte,  supra. 

It  is  true  that  the  Federal  Court  is  not  bound  by 
the  decision  of  the  territorial  court  on  a  tax  statute, 
as  it  would  be  by  the  decision  of  a  state  court.  But 
it  is  submitted  that  the  same  logic  should  require  an 
equal  reluctance  in  this  court  to  exempt  property  in 
a  territory  from  taxation,  as  would  apply  were  a 
state  tax  law  involved,  particularly  when  the  local 
law  has  already  been  held  by  the  local  court  to  ren- 
der the  property  in  question  subject  to  taxation. 
IF  THE  CONCLUSION  REACHED  BY  THE  SU- 
PREME COURT  OF  THE  TERRITORY  IN  THE 
INTERPRETATION  OF  THE  HAWAIIAN  TAX 
STATUTE,  AND  ITS  APPLICATION  TO  THE 
RETURN  AND  ASSESSMENT  OF  EWA  PLAN- 
TATION, IS  NOT  SUCH  AS  MIGHT  HAVE  BEEN 
REACHED  BY  THIS  COURT  HAD  THE  MATTER 
BEEN  BEFORE  IT  FOR  AN  INITIAL  DETER- 
MINATION, YET  IT  IS  NOT  SO  CLEARLY  ER- 
RONEOUS AS  TO  RENDER  NECESSARY  A  RE- 
VERSAL. 

The  Territory  believes  that  the  judgment  of  the 
Supreme  Court  of  Hawaii  in  construing  the  strike 
receipts  and  the  income  received  from  intangibles 
present  in  California  by  Ewa  Plantation  Company 
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as  falling  within  tlie  taxation  statutes  of  Hawaii  was 
correct. 

But  were  there  some  ambiguity  in  the  statute; 
Avere  the  construction  of  and  the  conclusion  arrived 
at  by  the  Supreme  Court  of  Hawaii,  regarded  Avith 
disfavor  by  this  Court,  as  a  conclusion  that  the  mem- 
bers of  this  Court  Avould  have  avoided  had  the  mat- 
ter come  before  them  for  its  initial  determination, 
still  there  is  no  such  clear  and  obvious  error  as 
would  justify  this  Court  in  disregarding  the  local 
construction  of  a  local  statute. 

Copper  Queen  Mining  Co.  v.  Board  of  Equaliza- 
tion, supra. 

CONCLUSION. 

The  Territory  urges  that  the  strike  receipts  were 
clearly  taxable  for  the  year  1920  as  income  under 
the  Hawaiian  statute;  that  the  return  by  the  tax- 
payer of  its  contribution  to  that  very  fund  as  an 
expenditure  chargeable  wholly  to  1920  is  conclusive 
against  the  taxpayer's  contention  that  the  receipts 
should  be  charged  as  income  for  three  separate  tax- 
ation years;  that  the  court  will  not  disregard  the 
plain  terms  of  the  taxation  statute  in  order  to  per- 
mit the  taxpayer  to  keep  its  books  under  any  par- 
ticular system,  particularly  Avhen  the  system  is  in- 
consistent with  the  facts;  that  the  Federal  Court 
will  be  loath  to  overturn  the  local  construction  of  a 
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local  tax  law ;  and  that  the  judgment  of  the  Supreme 
Court  of  the  Territory  of  Hawaii  should  therefore 
be  affirmed. 

The  Territory  further  urges  that  the  income  on  the 
bank  deposits,  bonds  and  notes  held  in  California 
was  properly  taxable  as  derived  from  property  own- 
ed in  Hawaii;  that  the  mjaxim  moMlia  sequuntur 
personam  applies  in  Hawaii  except  where  modified 
by  specific  legislative  enactment;  that  this  Court 
should  be  governed  by  the  interpretation  of  the  Ter- 
ritorial Supreme  Court  in  the  case  at  bar  of  the 
early  Hawaiian  tax  decisions;  that  even  if  a  busi- 
ness situs  may  be  established  to  vary  the  maxim, 
that  it  can  only  be  done  by  a  full  and  complete  con- 
trol apart  from  the  domicil  of  the  owner;  that  a 
naked  deposit  for  safekeeping  is  not  enough  to  estab- 
lish a  business  situs;  that  the  intangibles  here  in- 
volved have  been  shown  as  subject  to  no  such  con- 
trol outside  of  Haw  aii  as  would  give  them  a  business 
situs  apart  from  the  domicil  of  the  owner;  that  in 
particular  no  business  situs  has  been  established 
that  would  be  recognized  by  the  California  law ;  that 
even  if  the  credits  had  a  business  situs  in  California, 
they  would  still  be  "in"  Hawaii  for  purposes  of  tax- 
ation ;  that  the  Federal  Court  will  be  extremely  loath 
to  overturn  the  construction  of  the  Territorial  tax 
statutes  by  the  Territorial  Supreme  Court,  and  par- 
ticularly loath  to  do  so  in  order  to  exempt  a  large 
class  of  property  from  taxation ;  and  that  the  judg- 
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ment  of  the  Supreme  Court  of  the  Territory  should 
therefore  be  affirmed. 

Respectfully  submitted, 

TERRITORY  OF  HAWAII, 

Defendant-in-Error. 

JOHN  ALBERT  MATTHEWMAN, 

Attorney  General  of  the  Territory  of  Hawaii.-6<?.-,v 

MARGUERITE  K.  ASHFORD,    ^^ 
Of  Counsel. 


